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T NDR. 
COURTEOUS READER, 


-—\ Heſe Caſes were Collected, and taken in the Frexch 
| Tongue, by William Leonard Eſquire, ſometimes of 
the Honourable Society of Grays-Inne; a Learned 
— Profeſſor,and Practiſer of the Common Law, in the 
time of the Reign of the late Queen Elixabeth. One Copy of 
ſome of theſe Cales (many years paſt) came into the hands of 
Sir Robert Hitcham Knight, afterwards Serjeant at Law; ano- 
ther Copy of other of theſe Caſes came then into the hands of 
Humphrey Davenport Serjeant at Law atterwards Sir Humphrey 
Davenport Knight, late Lord Chief Baron of the Court of Exche- 
que: Both which ſaid learned perſons approved of them, and 
made uſe of them in the courſe of their ſeveral Practice. Some 
other Copies of ſome of theſe Caſes are now diſperſed abroad, 
and are in the hands of divers Practiſers, and Students of the 
Law, who make the like uſe of them. The Originals them- 
ſelves of all theſe Caſes (amongſt many others of the ſaid Mr. 
Leonard's collecting) all of them under his own hand-writing, 
are now in my hands, having been delivered to me by a Worthy 
Gentleman of the ſame Society of Grays-Inne,who had them out of 
the Library, ſometimes belonging to the ſaid Mr. Leonard. Thete 
Caſes, having been lately, truly, and carefully Trantlated by me 
out of the Original French Copy into Engliſh, have ſince the 
Tranſlation thereof been peruled.and approved of by many Emi- 
nent Profeſſours of the Law. Wherefore I, finding that the ſame 
do contain many excellent Matters, and Points of Law, which 
have not heretofore been Printed, or Publiſhed, do here offer the 
lame unto thy Judgment upon a ſerious conſideration, hoping 
they may be of ſome uſe, and benefit to thee, in the like courſe 
ot thy ſtudy, and practice of LA vv. 


Prom my Study at Grays-[nne, 


Novemb, 30th. 1658, Will, Hughes, 


The Names of the Learned Lawyers , Serjeants at 


La, and Judges of the ſeverail Courts at Weſtminſter, who 
argued the Caſes, and were Judges of the ſeverall Conrts , where the 


Cafes were argued. 


VIZ. 


A | 


Nieſon, Lord Chief 
Juſtice of the Com- 
mon Pleas. 
Anger. 
Altham, afterwards one of the 
Barons of the Exchequer. 


Atkinſon. 


Aztiffs, Juſtice of che Kings 5 


Bench. 
B. 


D Eamonnt,Serjeant atlaw, 
atterwards Judge of 


the Common Pleas. 


Bremley, Lord Chancellour : 


| 


of Hngland. 


O0, after Lord Chief 


Juſtice of the Com- 


mon Pleas. | 
(tench, one of the Judges of 

the Kings Bench 
Cooper, Serjeant at Law. 


Glark, Baron of the Exche-! 


quer. 


Glanvile, Serjeant at Law, af- 


D. 

Iniel, Serjeant at Law, 

after judge of the 
Common Pleas. 

Drew, Serjeant at Law. 

yer, Lord Chief Juſtice of 

the Common Pleas, 
7 

gerton, Sollicitor of the 

Queen. after Lord 
Chancellor. 

F. | 

Leet wood, Serjeant at 

Law, Recorder of Lon- 

dan. 

Fuller. 

Fennar, Serjeant at Law, at- 
ter Judge of the Kings 
Bench. 

(7. 
Awiy, Judge of the 
J Kings Bench. 
Golding, Serjcant at Law. 


Ter Judge of the Com- 
mon Pleas A Gent 


A Table of the Lawyers Names, 
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Cent, 


» Aue ton, 


ol the Common Pleas. 
Hammon, Setjeant at Law. 
Harris, Serjeant at Law. 
Heale, Serje eant at Law. 
B 


>= 


R. 
O Ing/mill, Judge of che 


Kings Nene ; 
7-5 
Ait on. 


M. 
Ead, Serjeant at Law, 


alter ludge of the 


Common Pleas. 
Moran. 


Ma;:woed, Lord Chief Baron 


of che Exchequer. 
Moanſon, Iuſtice of the com 
mon Pleas. 


0. 
en, Serjeant at Law 


1er Baron of the 


Exchequer. 


P. 


Opham, 32 Gene- 


rall of the Queen, 


after Lord Chief Inſtice of 


B. K 


— — II EI er. — — 
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Baron of the Exche- 


Serjeant at 


Law , alter Judge 


Periam, Iudge of the Com- 
mon Pleas. 

Pepper, Attorney of che 
Court of Wards. 

Plowden. 


Puckering , the Queens Ser. 
jeant at Law. 


K 
HJodes. 


ludge of the Com- 
mon Pleas 
2 & 
| 


C. 
8¹⁰² 
3 Shut, ludge of the 


Ser;eant at Lavy, 
Kings Bench. 


Shuttleworth, Serjeant ar 7 aw. 
5 
Anfield, Serjeant at law, 
after Lord Chief * 
ron of the Exchequer. 
Topham. 


VV 


Kings Bench. 
V. W „Judge of che Com- 


mon 1 


Halmeſley, Serſeant at Law, 
| after Indge of the Com- 
mon Pleas. 
J. 
elverton, Serjeant at 
Law, afterludge of 
the Kings "AY 


| 
| 


<8 Lord chief 
[uſtice of the 


f 
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The Names of the Calls. 


Note 51. P.ftands for Principall Caſe 
+ B ſtand for a Vouched Caſe. 
A. Set. | Baſſet and Kerns Caſe 92 Þ 
Bret and eAuders Caſe 95 P 
Brook and Kings Caſe 99 p 
Baldwin and ¶ oc lis (aſe, 101 Pp 
Bret and Shepherds Caſa 114 Þ 
Baxter amd Bales Caſe 115Þp: 
Butler and Ayres Caſe 118 p 
Buſnies Caſe 122 b 
Biras Caſe 25 b 
Branchers Caſe 139 p 
Bear and Underwood C aſe, 142 p 
Beverley and BaWwds Caſe 148 p 
Beares Caſe I54Þb 
Bronber and Robothams Calc I62 b 
Brook and Doughties Caſe 173 P 
Bilford and Foxes caſe 189 p 
Burgeſſes of Scuthamptons caſe 199 b 
Lord Buckhurſft, and B bop of Winche- 
ſters Caſe 213 p 
Brookeſley and Witham: caſe 232 p 
Bowry and Popes caſe 234 þ 
BVeael and Moors caſe 238 p 
Bulleyn and Grants caſe 244 p 
Boyton and Andrews caſe 259 Þ 
Bunbury and Birds caſe 265 b 
Bradſtochs caſe 288 p 
bag/naw, and Earl of Shrewſburies caſe 
292 Pp 
295 p 
393 Pp 
309 P 


Llington and Bails 

Cale. 34 Þ. 

Albany and Biſhop of 

KA Saint Af aphs C aſe ; 

F. . 39 p 
J ſppool, and Inhabitants of Evering- 
hams (aſe 72Pp 
Arden and Gents Caſt 75 b 
Arundel and Morris Caſe 88 p 
Allen and Palmers Caſe 133Þ |} 
Athinſon and Rolfs Caſe 141 Pp 
Atkins and Hales Caje 192 p 
Athew and Earl of Lincolns Caſe 
196 P 
272 P 


Aſnegell and Dennis Caſe 


Arundell, and Biſtop of Glouceſters 
(aſs 279 p | 

Alexander and Greſhams Caſe 306 p 

Atkew and Fuliambs Caſe 


310 p 
Auſtin and Smiths Caſe 441 p 
Lord Aber gaævennies Caſe 469 p 
Anonnimus, 2 p 8 p 15 p 17 p38 p 
40 p 45 p 6ip 73 b 75 p 81 p 
83 p 86 p 94 p 104 p 108 p 109 p 
116 p 132 p 145 p 150 b 157 b 
173 b 220 p 221 p 222 p 224 b 
226 p 266 p 285 p 290 p 
296 p 308 p 335 p 349 250 351 
352353 354 355 356 357 358 
359 300361 365 371 386 390 


Biſhop and Harecourts caſe 
Vyne and Playns caſe 
Blaygrave and Woods caſe 
Bownſell and T ylers caſe 314p 
292 393 396 397 400 401 408 | Beal and T aslors caſe 320 p 
418 443 444 45 15 Blunt and VV hitacres caſe 327 P 
B. Biſhip of Lincolns and Cowpers Caſe 
Bornford and Pac hingtons Caſe 1 p | 336 p 
Benicomb and Parkers Caſe 31 p 339 b 
Bedoms Cale 32 p 355 


Bennet and Frenches caſe 
Bracebriages caſe 


Braybrooks Caſe 
Bullers Caſe 


51p 
64 p 


Biſhop of York and Mortons Caſe 6ꝙ p 
Bunny and Wright, and Staffords (aſe, 


77 p 


Bone fant and Sir Richard G reenfields 


Caſe 


78 p 


Beverleys and Corawallis Caſe 84 7 


Bracebridge & Baskarviles Caſe 87 p | 
9p | 
Blaunchflower ana Friars Caſe, 91 p | 


Barker and Pigots Caſe 


Biſhop and Redmans caſe 375 p 
Baskervile and Biſhop of Herefords caſe 

379 P 
Beodingfield ard Beding feilds caſe; 85 p 
Burgeſſe and Foſters caſe 395 p 
Barret and Kings caſe 412 h 
Big hton and Sala caſe 428 b 
Bond and Richardſons cafe 452 P 
Beares caſe 440 P 
Beal and ( arters cale 462 P 
Bond and Baiis cajt 464 p 


Prrchets 


„ 4 ” 
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Burchets caſe 
Birchleys caſe 


469 b 
Co 

e{ters caſe 12 p 
Cham and Dovers caſe 19 p 
C ordell and Gibbens caſe 22 P 

Carters caſe 55p 
{ aſe of the Aannor of Vadhurſs 70 b 
6 e and Son gate caſe 137 p 
Sir pulius Caſars cafe 144 p 
Cibelt ava Hills caſe 149 Pp 
Charnock aud Wor ſceys caſe 157 p 
Cater and Booths caſe 170 p 
Colborn and Mixtones caſe 176 p 
Chamberlain and T horps caſe 178 p 
Chamberlain aud Stautons caſe 193 P 
Carie and Dennis caſe 201 p 
hapmau and Hurſts caſe 208 p 
Lora Connicrs caſe 228 b 

Crec' mere and Paterſons caſe 2.42 
Churchwardens of Fetherftons caſe 248 p 
Cheney and Langleys caſe 252 p 
(och. Sali and the Mayer of Barltons caſe 


269 p 
Collman a4 Sir Hugh Pertmans caſe 


273P 
279 b 
282 p 


297 P 
298 Pp 


Craumers caſe | 
Caſtle and Ouldmans caſe 
Cottons caſe 

4 heney and Smiths caſe 
Lord Cobham and Browss caſe 299 Þ 
Chamberlain, caſe 302 p 
Cook ana Hutts caſe | 317 b 
Cleypools caſe 369 p 
Carriton and Goaburies caſe 372 p 
Carits caſe 380 p 
Cole and Friend“ ips caſe 391 p 
Criſp and Geldins caſe 
Collet and ie e caſe 
Carter and Cleycocks caſe 
Corbets caſe 

Croſſ man and Reads caſe 
Cole and Walls caſe 
Conny and B̃ar hams caſe 
CreW and Bayles caſe 


434 b 
448 p 
463 P 


444 p 
465 pp 


D 
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| 


qvIP | 
4i7b. 
427 Pp 


Lord Cremwell and All Souls 5 467 b 


Corbet and { leers cafe 
D. 


TE of Northumberlanas caſe 27 p 
Dayrell and T hyans « caſe 28 p 


Sir Walſton Dixies caſe 125 p 
Doecton and Prieſts caſe 130 p 
Dellabay and Hajjalls caſe 167 p 
Dorrington and Dorringtons caſe; 179 b 
Lord Dudley and Lacies cale 195 p 
Sir Ed, Dyers caſe 203 b 


467 b 


— 


469 b | Degory and Rees caſe 21 : 


Dean and C aunons of Windſors caſe 22 
Dove and Willicts caſe 


Dethicks caſe 

Darvers caſe 

Lord Darcie ana Sharps cafe 
Lord Dacres caſe 

Dar ſley and Nevills cafe 
Dennis and Saint obus caſe 
Dormers caſe 


boat 
337 P 
180 þ 
381 p 
394 p 
4145 
453 P 

132 Pp 


19 caſe 33 b 
Earl of Warwick & Lord Barckleys 


caſe 68 p 
Earl of Arundel &. L. Dacres caſe 117 p 
Bl and Pelliterice 169 p 
Fart of Lincolns caſe 238 b 
Edwards and Tedburies caſe 268 p 
Erbery and Lattons caſe 270 p 
Eſtons caſe 341 p 
Enpliſhes caſe 157 b 
Ea: 7 of Leiceſter & T anfields caſe 3 377 b 
Elmes and Medcaljs caſe 426 


P 
Eve/q. of Coventry and Lechfields caſe 
: 427 b 


| an and Bohans cale 18 p 
Floud and Fir ohm Perrots caſe 35 p 
Full wood and Fullwacas caſe 74 Pp 
Fordleys caſe 88 p 
Ferrors cale 146 p 
Foſter and T horas cafe 173 b 
Sir George Farmer aud Brocks caſe 199 p 
Fox and Collins caje 205 b 
Fiſher and Boys caſe 228 b 
Fiſh aud Browns caſe 253 p 
Fenwick aud Mitferds caſe 256 p 
Feſter and Piſalls caſe 347 p 
Ferrand and Ramſeis cafe 362 p 
Flemings caſe 

Fabian and Windſers cafe 
Frend «nd Batts cafe 


450 P 
Foſter aud Wilſons caſe 458 p 
G. 


$55 and Sir Gearge Harts coſe 5p 
Gray and pet, caſe 


Gamock and Cliffes Caſe 
ill and Hare woods caſe 
Gellibrand and Harts cafe 
Gun erſton and Hatchers rac 
CG erirps caſe 
Gloſſe and Haymans caſe 
Sir « homas Greſhams caſe 
Gates and Holliwels caſe 
Lora Greys caſe 


Gage and Paxtins caſe 


425 P 


405 b 


Bunt 
Hab (r 
H al 
Huw u 
Ham 
Hat 
7 


3 Hola 


Hadan 
tan 
bahn; 
Wa 
Hunt 11 
Redd is 
a a 
Rah 
Ha 
Blnbled 
Hax | 
Naw 100 
Bil 
1 ul 
Hil, 
Hoy 
Harn 
Henn 
Hale, 
Nc 
hal 


- Pa 
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Catefould and Penns caſe 174 p | Harris and Balers caſe 417 p 
Gomer ſall and Biſhops caſe 175 p | Hare and Okeleys caſe 439P 
Sir Henry Goodiers caſe 185 p | Hudſon and Leighs caſe 447 p 
Geſliy and VVarburtons caſe 187 p | Hoskhin: and Srapers caſe 468 p 
Gibbs caſe 225 P [. 
The Guild of Boſtons caſe 228 b os Henry I ſleys caſe 102 b 
Galliard and Archers ca(e 267 p ferome and Neales caſe 143 p 
Greenwood and VVeldens caſe 194 p ſerome and Kni ghts caſe 146 p 
Green aud Edwaras caſe ZOO p /ennings and Winches caſe 214 p 
GaWtos and Lord Dacres caſe 301 p /voryand Fryers caſe 216 p 
Gore and Dawbneys caſe 316 b /ſleys caſe 264 p fames caſe 264 b 
Greenlitf and Bakers caſe 317 P | fones caſe 281 p 
Green and Pendletons caſe 318 b | fennings and Gowers caſe 311 p 
Guilſords caſe 322 p jcofry and Coites caſe 329 p 
Gallery and Bunburies caſe 328 b Pohnſon and Bellamies caſe 330 b 
Geofries aud ( vites caſe 3290 b fennor and Haraeys caſe 383P 
Freens caſe 348 p K. 

Gibbs and R owleyes caſe 367 Eemve and Hollingborns caſe 25 p 
Gerrard and Sherringtons caſe 308 p Kimpton and Bellamies caſe 56 p 
Gravenor and Maſſey caſe 398 p | Knights caſe 37 p 
Glanvill aud Mallaries caſe 421 p Linters caſe | 59p 
Gillam and Lovelaces caſe 435 p Kempe and Carters caſe 70 p 
Greece ves caſe 436 p Keys and Stedds caſe | 105 P 
Green and Hundred of Bucklechurches | Kight and Foot mans caſe 124 p 
caſe 456p | Kinnerſiy and Smarts caſe 206 p 
H. Kirdler and Le verſuges caſe 2C9 P 

Addons caſe 10b | Kimpton aud Dawbenaets caſe 227 p 
Har vj and Hervyes caſe 26 p | Knight and ſavages caſe 260 p 

Hunger fords caſe 36 Ki by aud Eccles cafe 261p 

Higham and Hare woods ca'e 42 Pp | Kenſam and Reaings caſe 334 P 

Henly and Broads caſe 53P i Kellit and Kellets caſe 355 b 

Hudſon and Leigh caſe 65 p Kempton and Coopers caſe 437 p 

Hey don, caſe 96 p Knightly and Spencers caſe 467 p 

Hawkes and Mollineuæ caſe 100 p L. 

Hamin g ton and Rydears caſe 1120p Enacll and Pinfulds caſe 

Howell and T rivanians caſe CW Loage and Luddingtons caſe 

Hudſons caſe 121b Laſſels caſe 

Higham and Reynolds caſe 123p | Lepir and VV/rothes caſe 

Haithſome aud Harvies caſe 166 p | 1ewknor and Fords caſe 

Hoskins and foxes caſe 177 b  Leighs and Hammers caſe 

Hunt and Gilborns caſe 182 p | Liveleyscale 

Head and Challoners caſe 204 p | Littletuns and Perus caſe 

Heayes aud Allens caſe 210P | Lee and Maddox caſe 

Hawkings and LaWſes caſe 214p I. Lumley and Fords caſe 

Huſon and Webbs caſe 229P | Long and Hemmings caſe 

Hambleden and Hambledens caſe 230P | Lanxcaſters caſe 

Hauxwood and Husbands caſe 249P | Linacres calc 

Howe and Connys caſe 254P | l ancaſter and Lucas caſe 

Holland and Fraxklyns caſe 257P | Lacies cafe 

Hill aud Hills caſe 321P | 7 oapes caſe 

Hill and Lockbams caſe 231d | Lees caſe 

Harvy and T homas caſe 332P | Lee and Caretons caſe 

Hartopps caſe 342P | Lacy and Fiſhers caſe 

Henuingham & Windhams caſe 346 pp Loves caſe 

Hales ca ſe 374b | lemons caſe 

Huddy and Fiſhers caſe 377P | Lrigh and Okeleys caſe 

Holling ſhed and Kings caſe 384ÞP 4 
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M. 
Dore and Farrands caſe 
Manies caſe 
Marqueſsef VVincheſters caſe , 
Marſh and Smiths caſe 
Mollineax caſe 
Marqueſs of Northamptons caſe 


6 p 


IHMalcals caſe a 


Aoile and Earlof VVarvwicks cuſe 85 

Martin aud Stedads caſe 111 p 

Mounſon and VVieſts caſe 

Mitchell and Hides caſe 

Lord Mountioyes caſe 

A1usket and Coles caſe 

Mebb and Friends caſe 

Monnſon and VVeſts caſe 

Lady Mallories caſe 

Hallet and Ferrers caſe 

Marſh and Aſireys caſe 

Marriot and Paſcalls caſe 

A1uſted and Hoppers caſe 

Matthew and Haſſals caſe 

Mille and Snombals caſe 

Matheſon and T rotts caſe 

Mar tingale and Andrews caſe 

L. Mortdant and Vaux caſe 

Mordants caſe 

Manning and Andres caſe 

Maunſer and Anneſleys caſe 

Mayor of Lynns caſe 

Maidwell and Andrews caſe 

Marſhes caſe 

Mitchell and Hares caſe 

Mar ſbes caſe 

Marbery and VVorrels caſe 

N. | 

Ord Norris and Braybrioks caſe 28 b 
Naſh and Edwards caſe 155 

Naſh and Aollins caſe 

Nor wood and Dennis caſe 

O 


Lafeild and VVilmers caſe 

Osbon and Kirtons caſt 
Offiey and Satting tons caſe 
Ognell and Under woods caſe 
Ognell and Sheriffs of London 
Oglethorp and Hydes caſe 

P. 
Ord Paget and Sir Walter eAſhtons 
caſe 4 p 

Lord Paget and the Biſtop of Coventries 
ae | 3p 
Prunſany and Leaders caſe 14 p 
Parmort and Griſſins cale 47 p 
Partridge and Patriages caſe 48 p 


258 b 
321 Pp 
339 b 
374 


194 P 


| 
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Pendleton and Gunſtons calc 
Potter and Steddals caſe 
Parſon of Facknams caſe 


Prowſe and {aries caſe 


| Pearl and Edwards caſe 


Pawlet and Lawrences caſe 
Peirce and Leverſuches caſe 
Page and fordans caſe 

Piers and Foes caſe 

Pierce and Hopes caſe 
elmer aud Smalebrooks caſe 
Poveſt of Queens C olledge caſe 
Park and Moſſe caſe 
Pexhals caſe 

Palmer and T horps caſe 
Palmer and K yowles caſe 
Petty aud Trivilians caſe 
Pagets caſe 


| 


("ct axa Boalatns caſe 

Page ana FaWeets caſe 
Pendleton and Haw's caſe 
Pawley and Szers caſe 

I 

Penreaoock and Newmans caſe 
Perry and Alleins caſe 
Pett and Callys caſe | 
Piggot and Harringtous caſe 


Deen and Lord Foto caſe 


| 


Queen and the Biſhop 
325p 
455 


uten and Alidaleton: caſe 


284 p 


Palmes axd Bifn:p of Peterboronghs cale 


312 p 
318 p 
328 p 
175 b 
370 p 
378 p 
420 p 
422 p 
445 Þ 


49 p 


Aueen and the Biſhop of Londons caſe 


50 p 
58 5 


2 and Lewes and Greens caſe 162 p 
Queen and Biſhop of © anterburies caſe 


Queen and Buckberds caſe 


Fanes caſe 


Oucen and the B Hop of Yorks caſe 


Qucen and Braybrooks caſe 


Queen and the Dean of Chriſtcharch caſe 


R. 


4 


L & Kichards and Bertletts caſe 
Kumney and Eves caſe 

Rivet and Rivetts caſe 

Read and Naſhes caſe 

Read and fohnſons caſe 

Rc od and Roch woods cale 
Rigden and Palmers cale 
Ruſſell and Pratts caſe 

Randall and Browns caſe 


190 p 
207 P 


of Canterburie, and 


280 p 


307 p 
304 P 


399 


O Earetby and Rearesbies caſe 16 p 


23 p 
128 p 
159 p 


| 205 p 


21 7 
275 p 
277 P 
278 p 
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Ruſſell and Handfords caſe 
Rotcheſters caſe 

Rolſton and C hambers caſe 

Reddall and Millers caſe 

RaWlins caſe 

Kider and Cobhams Caſe 


2 — 


— 


S. 


Toneley and Bracebridges caſe 
Sutton and Dowſes caſe 
Smith aud Peaxes caſe 
Stacie and Carters caſe 
Lord Sturtons caſe 
Searches caſe 
Smith and K irfocts caſe 
Savell and Woods caſc 
Sulhard and Everrets caſe 
Stebbs and Goadlacks caſe 
Saint John and Pettits ca 
Stafforas caſe 
Samford and Wards caſe 
Stamp and Hutchins caſe 
Stone and Mitbypolls caſe 
Smith and Smiths caſe 
Stretton and Taylors caſe 
Shipwiths caſe 
Severen and Clarks caſe 
Leonard Sturtons caſe 
Stranſham and Medcalfes caſe 
Stephens caſe 
Smith and Bnſlaras caſe 
Schallers of All. ſoules aun TamWorths 
caſe 212 p 
Seaman and Brownings caſe 223 p 
Slywright and Pages caſe 231 p 
Sames and Paines caſe 2335 
Salloway and Luſous caſe 
Smith and Lanes caſe 
Sherly and eAlbanies caſe 240 p 
Sweeper and Randalis caſe 250 p 
Hlugge and the Eifhip of Landiffs caſe 
: 255P 
Smith and Edmunds caſe 201 b 
Steed aud Cour tneys caſe 265 
mal wood and the Biſbop of Lichfeilds caſe 
284 p 
286 Þ 
297 b 
330 p 
333 p 


1 
e 


237 


Sutton and Haliowaies caſe 
Somes caſe 

Sheldens caſe 

Sly and Mordaxts cafe 
Strait and Braggs cafe 
Shere wood and Nopnes caſe 
Sybthorp and Turners caſe 
Smith aud Hitchcocks caſe 
Shaw and Nortons caſe 


339 P 
206 b 


262 b 


A Table of the Caſes. 
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236 bp 
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| Trary and fucs caſe 


| 


338P | 
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Lord Staffords caſe 

Short and Shorts caſe 
Sonthcotes caſe 

Symms ana VVeſtcotes caſe 
Stile and Millers caſe 
Scovell aud Cavells caſe 
Stevenſons caſe 

Sovers caſe 


Sutton and Danſes caſe 


1. 


| Reſbams caſe 


ringe and Lewes caſe 
T aylor and Moores caſe 
T roublefeild and T roublefields caſe 
T acker and Elmers caſe 
Zoff aud Tompkins caſe 
Tempe ſt and Mallets caſe 
Thetford and T hetf, ords caſe 
7 het ford and T het fords caſe 
T illocks and Holts caſe 
Trupemes caſe 
T hom 1s and Wards caſe 


| Teacaſtell and Halliwelle ca (e 


T ooly and Preſtoas cafe 
T rivilians caſe 


Truſſels caſe. 
U. 


7 Pton and Wells caſe 
Vandrinkand Archers caſe 
Vaughan aud Alcochs caſe 
Underhill and Savoyes caſe 


W. 


Ade aud Bemboes caſe 
Wwithy and Sanders caſe 
Watts and fourdains caſe 
Watkins and Aſtwichs caſe 
Wilſbalge and Davidges caſe 
L'Vcod and Fifters caſe 
Vi alker and Newills case 
Wiſewan aud Wiſemans caſe 
Wakefords caſe 
Wilkes and Per ſons caſe 
Wheeler aud { wogood. C4 ſe 
Meg nemans caſe 
Wignall and Frukes caſe 
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; Weodrn and H r⁊ells caſe 


| Ward and Blunts caſe 
340P 
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197 P 
right and the Biſhop of Norwickes caſe 
218 P 
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Mhisler and Cleytons caſe | 3 F alpodle and Kings caſe 
Ward and Blunts caſe ig get and Clarks caſe 
Heſton and Creudons caſe anf ford and Seftins caſe 
WWoodjhaw and Fulmerſtons cafe MWilmer and Oldfeilds caſe 
Winaham and Sir Edward Cleeres caſe | VVolman and Fies cale 

263 p | Willis and VF hiteWoods caſe 
Wickes and Denn's caſe 271P i VV ade and Preſthalls caſe 
Walgrave and Ogaens caſe 305 p PVharton and Morleys caſe 


Ward and Knights caſe 515P | PValgrave and Agars cale 
VViſeman and V Varringerscaſe 339 b 
Weſton and Garmons cafe 34}P 2 
VFillis and Crosbies caſe 373 P 


PF }Villiams and Blowers caſe 402 p / Ouch and Bamfeilds caſe 
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Argued and adjudged in the time of Queen Elizabeth , from 


the twenty fourth to the three and thirtieth year of her 
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Hill. 25. Eliz. in the Kings Bench. 


I. Borneford and Packingtons Caſe. 


0 


— 
ED 


l 


— 


where 1s parcel, demiſed and demiſeable by Copy , &c. 
=» And that B the Gzandfather of, the Plaintiff was ſeiſed of 
S the place when, &c. accoꝛding to the cuſtom of the ſaid 
Manno, in Fee-ſimple, and that within the ſaid Mannoz 
there is this Cuſtom, That ik any Copy-holder dpeth ſeiſed, 
his Mike over⸗living him ſhall hold all the Land during 
her Widowhood as Free⸗bench, and ſhall be admitted Te 
rant to the Loꝛd, and that the Heir ſhall not be admitted to it during the life of 
his Mother: And found alſo another Cuſtom within the ſais Mannoz, That if 
anyTopy-holder be convicted of Felony,t the lame be pꝛeſented by the Yomage, 
that then the Lozd might ſetze, &c. And it was further found, that the Gzand⸗ 
father of the Plaintiff took a Wife, and dyed ſeiſed, having iſſue A, Father of 
the Plaintiff. The UWife is admitted to her Free⸗bench, A is convicted of 
Felony, and that 1s pzeſenfed by the Yomage ; and afterwards A dyed, after 
which the Wife dyed,&c. It was argued by Atkinſon, that this A is not with⸗ 
in the danger of this Cuſtom, koꝛ during the life of his Mother, who by the CTu⸗ 
ſtom is Tenant to the Lo2d, and admitted to it, che is Copy-holder; and it 
is not like to the Caſe lately adjudged of poſſeſſis fratris, without admittance, 
fo2 there the party was admittable, and ſo he was not here: And alſo it appear⸗ 
eth by the Cuſtom as it is kound, That the Loꝛd upon ſuch matter ſhall ſeize, 
and therefoze we ought to make conſtruction that this Cuſtome do not extend to 
Caſes where the Loꝛd cannot ſeize; but in the Caſe at Barre, the Lozd cannot 
ſeize by reaſon of this Fre:-bench ; And we ought not by any conſtruction ex⸗ 
tend a Cuſtom beyond the woꝛds in which it is conceived , but it ſhall be taken 
fkrictly,and not be ſupplyed by Equity with a Tuffom in the place of a Seiſure 
= notwithſtanding all this, afterwards Judgment was given againſt the 
Dläaintiff. 
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Fade and hᷣem- Paget and Aſb- 
4 hoes Caſe. ? tons Caſe. 
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II. Hill. 25, Fiz. in the Kings Bench. 


\ Top holder doth ſurrender to the uſo of one A upon truſt, that he (hall hold 
Fa A the ſaid Lind until he hith levped cortuln monies, and that afterwards he 
halb ſur reader tothe uſe cf B; the moneys are levyed, A is required to make 
turrender to the uſe of B. he refuſeth,B exhibits a Bill to the Lozd of the Wannoz 
a gainſt the id A, who upon hear ing of the Cauſe decrees againſt A, that he ſhall 
ſurrender; he rekuſeth, now the Lo2d may ſeize, and admit B to the Copy-hold, 
feꝛ he in ſuch Tales is Chancelloz in his cwn Court, per totam Curiam, 


Hill. 25. Eliz. in the Kings Bench. 
III. Wade and Bemboes C/. 


N a Wait of Erro by Wade againſt Bembo upen a Judgment given in the 
Court of the City of Briſtol, the Caſe was, That B:mbo was Plaintiff in the 
f.15 Curt againſt Wade in cn Actien of Covenant, and declared ol a Covenant 
made by won by the Teſtatoꝛ of Wade with Bembozand declared alſc,that with⸗ 
in the leid City there is a Cuſtom, That Conventio ore tenus facta, ſhall bind 
the Corenantoz as ſtrongly as ik it were made bewziting: And it was holden 
by the Court , th:t that Cuſtom doth not warrant this Action, kez the Covenant 
Linds by the Cuſtom the Covenants , but doth not extend to his Erecutozs, 
and a Ciiffom ſhall be taken fſtrictiy , and therefoze the Judgment was re- 
virled. 


* 


25 Taſeb. 25. Elix. in the Kings Bench, 


IV. The Lord Pu get and Sir Walter Aſhtons Caſe. 


The Lozd Paget bꝛought an Action of Treſpaſſe againff Sir Walter Aſh⸗ 
ton, bio juſtiſied becauſe 92 is ſelſed of thace Pelluages to him end his 
Peirs, and that he call thoſe whole cſt-ite he hath, & c. have had the dan cod⸗ 
warſhip of the Fozreft of C, within which, the plate where, &c. and alſo have 
had within the laid Foꝛreſt Eſtovers without number: And that one Rowland 
Wiſhoy of Coventry end Leichfield was ſeifed of the F-2reft afozeſa to in the 
right cf his Church, and by Indenture betwirt him end Sir Edw. Aſhton his 
Anceſtoz, whole Heir he is, ſetting fozth th:t divers debates had been betwirt the 
ſaid parties contestang ſeme pecfits within the laid Fezreſt; It was agreed be⸗ 
twirt thrm,thot the ft £1: Ed. Aſhton ſhould releaſe unto the ſaid Rowland all 


his right in the id Lite and Eſtovers, and that the le id Rowland ſhould grant 


de novo unte the 7.16 dw, did his Beires the ſaid Office, and ene hundꝛed loads 
of Eſtovers per annum cut ef the l. id Fezreſt: After which the ſaid Ed. atcozd⸗ 
ing te the laid agreement, did releaſe to the laid Biſhop, ut ſupra, alter which the 
ſain Sicher b Snort erecting the ſaid kozmer Covenants in compl. Inden- 
turæ precit Co went. did grant to the ſaid Sir Ed. the ſaid Office and Eſto⸗ 
vers pro ea fiamento dicti Edwardi, & hæred. ſuorum by aſſignment of the Otfi⸗ 
ters of the ſaid gr ozceſt ʒa if the aſſignment be not made within ten days after re⸗ 
que ſt. that then the laid Ed. and his Heirs ſhould cut down wood where thep plea⸗ 
ſ\cd;and averred, the theugs relealed were of as great value as the things granted: 
And upon this matter the Plaintiff did demurre in Law, and it was adjuded 
fo2 the Plaintiff, foꝛ here no Inheritance in the things granted paſſed tc the ſaid 
Dir Edward, but only an Jnterctt fo2 bis own life; fo2 the grant was to Dir Ed. 
only without the wozd, Yetrs ; and the reference to the Indentures, by which the 
Biſhop hath covenanted to grant the Inheritance , no2 the woꝛds in the grant 
imply an eſtate in Fee, s. pro eaſimento dict. Ed, & hæred. ſuorum, and that in 
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Gelbert, and Sir George Moor and Farrands Cale, 
Tarts Caſe. 5 


Mayneys Caſe. 


default of Aſſignment it ſhould be lawful foz Sir Ed, and his Peirs, ſhall not er 
ſupply the defect of the woꝛds in the grant. 5 


— — — — — 
—— —v— 


Mich. 25. and 26. Eliz, in the Kings Bench. 


2. Gilbert and Sir George Harts Caſe. 


(rims b2zought Debt upon Eſcape againft Sir George Hart Sheriff of Kent 
TJ and declared,That he recovered a certain debt againſt A, who was taken in Pfcape. 
Execution, &c. And the Caſe was, That the ſaid A was taken in Execution in 
the time of the old Sheriff , and eſcaped alſo then: and afterwards the Defen- 
dant being Sheriff, the Plaintiff again ſued a Scire facias againſt the ſaid A up- 
on the Judgment afozeſatd, upon which Erecution was awarded by default, and 
thereupon iſſued a Capias ad ſatisfaciendum, by which A was taken, and eſcaped : 
F And by the opinion of all the Juſfices, the Dekendant in this Caſe ſhall be 
s N th charged, fo; notwithſtanding that A was once in Execution, which was determi⸗ 
the ned by elca pe in the time of the old Sheriff, yet when Execution was now awar⸗ 
een ded againſt him upon his dekault in the Scire facias, the ſame ſhall bind the She⸗ 
Fr riff out of whoſe cuſtody he eſcaped. 


_- Mi:h.' 25, and 26. Eliz. in the Common Pleas. 


* 6. Moor and Farrands Caſe. 
das Le- 

Oore leaſed Lands to Farrand upon condition that he, his Executoꝛs oz 

Allignes ſhould not alien without the leave of the lelloz; Farrand died in- Condition 
teſtate, his Wife took Wetters of Adminiſtration, and aliened without leave, where ſhall 
and by Periam Juſtice, ſye is not within the penalty of the Condition, foz the not bind Ad- 
Adminiſtratoz is not meerly in by the party, but by the Dzdinary : And by miniſtrator⸗. 
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Meade and Periam, If a Leaſe foz years upon ſuch a Condition be extended 
upon a Recogmiſance,the ſame is not an allienation againſt the Condition: But 
fenie leſlee fo veares upon ſuch Tondition taketh a Husband and dyeth, the 


Hus band is within the danger ofthe Condition fo he is Aſſignee : Ik the King 


grant to a Subject bona & cattalla felonam , and the leſſor foz yeares upon ſuch a 
Condition be out-lawed, upon which the Patentee enters, Now by Periam the 
Patentee is not bound by the Condition, Meade contrary,foz the Condition ſhalt 
Jo with the Land. 


Mich, 25, and 26. Eliz. in the Exchequer. 
7. Maynyes Caſe. 
Ayney ſeiſed of Lands in Fee, took a Wife , made a Feeoffment to a 


I ſtranger, committeth Treaſon, and thereof is attainted, and hath a Charter 
ok Pardon and dyeth. It was moved by Plowden in the Exchequer, it the Mile 


of Mayney ſhall have Dower againſt the Feoffee : Manwood Cheif Baron, by Dowe:: 


reaſon of this Attainder Dower cannot accrue to the Mike, foz her title begins 
by the Enter⸗marriage, and ought to continue and be conſummated by the death 
of the Busband, which cannot be in this Caſe;fo2 the Attainder of the Yusband 


«fed! hath interrupted it, as in the Caſe of Elopement: And this Attainder is an uni⸗ Arcaiadec 
diuned berſal Eſtoppel, and doth not run in pzivity only betwixt the Wife and him to where an 
he ai whom the Eſeheat belongs, but every ſtranger may barre her of her Dower by Eſtoppel. 
Mir Ed. reaſon thereof; foz by the Attainder of the Husband the Mike ts diſabled to 
ch th demand Dower as well as to demand his Inheritance; and he cited the Reſo- 
, grant lution of all the Juſtices of England in the Caſe of the Lady Gates, 4. Ma. Dyer, 
that 140. and the Pardon doth not help the matter, foz the ſame extends but to the 
default 2 2 life 
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lte of te Diienver, but doth not tener wap the Attainder, by which the is barred 
to demand z ower during the dais Atteinder in force : See the Statute of 5. 
E 6 cap. 11. Vid. Fitz. Dower 82.13, E 3, 8. EZ. Dower 106, Fitz. Ut 
leg. 49. 


8 Mh. 25, and 26. El.. in the Exchequer. 


"© the Erchcauer it was found by special verdick. That the Guardians and 

CThännons Regular of ilerp. Wen © leiſen of the anngz of O, &c. and that 

: 22. H 7. at a Cunt golden there, granted the Laldz in gurftion fo Wand W 
reg e 5 his den fo2 their lives by Cn „ a Tobin ko the Cullen; of thy ſatd Manno, 
Copy h Id and that after wards 30 H 8 hey leeled che laid Lands by Indenture fo H, 
eſtate are not reſtdering the ancient and act eln: gend, and alkerw.nd nr ordered their 
within Stat. CLilevgo. &c. and e wards W ans * pred: And if that Leife fo made du⸗ 
31. Eliz, r ing the cuſtomary clizte fu2 life nd . Tandiag the Statate of 31 H, be goed 
oꝛ not, was the QAueſtion, being wit! {tt avoir befo2e the reader, & c. It was 

argued vy Egerton S:liats; , thit the {+> Leaſe is vctv 5 the Statute; the 

6295s of which are ( wherecf £21a the wich any ci te ez ttc oft 762 term cf 

life,year,02 vears, it the time of the mikoag of any ſury Leale , h. d his being £3 


tontinuance and wos not hen determined, finiſhed, oz expired) and therefoze 


we are to ſee, ik that right oꝛ peſſeſſien ieh N deb at the time of the making 
of the Weaſe, were an intercfc,o2 an „kate fo2 like: & ud as foils wopd (eſtete) 


it is nothing elſe then mealure ot time, fez an eſtafe in Fes⸗ſimple is as much 


as to lay, an intereſt in.the Lands fo2 ever, end the like cf other eſtates and 
therekeze here W and W had at the time cf the meking of this Leaſe an eſtate 
fox life in the thing demiſed: And altheugh ſuch cuſtamary Tenants are 
termed in Law Tenants at will , pet they are net fimply ſo, noz meerly Te⸗ 
nants at will, but only Teuants at will, ſecundum Conſuetudinem 
Manerii, Which C::ftome warrants his poſſeNtca here to2 his like, and 
Copy-holders Therefi2e it is a mesc certain eſtate then an eſtate at will, foz the Copy- 
Intereſt. holder may juſt ine againff his Lo2d, ſo cannot a Tenant at will, whoſe cſtate 
is determined at the will and pleaſure of his Lefc2 : And although this e⸗ 
ats is but by Cuſtom, and by no Convey:nce the eſtate is raiſed ; it is as mas 
terial, ſo as it be an eſtate: and this eſtate being ſuppozted by Cuſtom is known 

in Law an eſtate and io accounted in Law; and the Law hath notably diſtin⸗ 
guiſhed Copp⸗hold, Tenancies öp Cuſtom , and Tenancies at will by the Com 
mon Law; foz a T2py-9clver thall do Fealty , ſhall have aid of his Loꝛd in an 
Action of Treſpalle, ſhall have and maintain an Action cf Treſpaſſe againſt his 
Wozd,his Tl ile ſhall be indowed, the Yusband {Hall be Tenant by the Curteſie 
without new admittance:and it w.s adjudged in the Common Pleas, 8. Eliz. 
That if a Copyhcloer ſurrender to the me of another fo2 years, the Leſſee dy- 
eth, his Executoꝛs ſhall have the reſidue of the Term without any admittance: 

M 14. and 15. Eliz. a Copp⸗holder made a Leaſe foz yeares by Indenture 
warranted by the Cuſtom , it was adjudged that the Lefſce ſhould maintain E- 
jectione firm. although it was objecked, that if it were ſo, then ik the Plaintiff doth 


recover, he ſhould have Habere facias poſſeſſionem; and then Copp⸗holds ſhould 
be ozdered by the Laws of the Land, 10. Elz. Lozd and Topp⸗holder foz life, 


the Lcd grants a Rent-charge out of the Pannoz, whereof the Topp⸗holder is 
parcel,the Tcpy-holder ſurrenders to the uſe cf A who is admitted ac cozdinglp, 
be ſhall not hold it charged, but ik the Copp⸗holder dyeth, ſo that his eſtate is de⸗ 
terniined, and the Loꝛd granteth to a {ranger de novo to hold the laid Lands by 
Copy, this new Tennant ſhall held the Land charged: and ſo was it rated and 
adjudged in the Common Pleas, It was adjozned. 
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Aich. 25. & 25 Elz. in the Kings Bench. 


9. The Lord Pag:?, and the Biſhop of Coveziry and Leichfeilds 
Cale, 


T? E Wiſhop of Coventry and Leichfeild was endiced of Treſpaſſe in the Endictment. 


County of Stafford, of bꝛeaking and entring of the Cloſe ct Thomas WLozd 


Paget, called the Vineyard, the Biſhop traverſed the Endictmett, and at the Challenge, 


Day of appearance of the Jury, the Withop challenged the Array, becaule th. t 
he being a Peer of Parliament, no Knight was returned, &c. Upon which chal- 
tenge the Queens Counſel did demur in Law, but at laſt, foz expedition, &c. the 
Couct delivered to the Counſell or the Biſhop, a Bill ſealed to ſave him the ad⸗ 
vantage of the laid challenge: And the requeſt was taken, de bene eſſe, wo 
found, that one A by the Commandant of the Wichep centred into the ſaid Cloſe 
called the Vine yard, being then in the 6ccupsticn of one B at will, of the ſaid 
020 Paget, und did the Zicipalie: viz. digged a Turff there, and there left it, nd 
ſo departed, be matter cf ch. enge was manp times argued, and it was ar⸗ 
gued ag ink the leid ch. enge be tanſe the the King is party, gainſt whom no 
Lcd cf Parliament th. li have luch Parris. tive, to which it was anſwerd on 
the other ſide, that fo nuch the rather, the chellenge lyeth in the Caſe, keꝛ Where 
a Peer of the Parlil ment ts to be tryed upen an Endigment of Treaſon 02 Fe⸗ 
lonp, it ſhall be per pares, if upon aj peal of Murder, ꝛ Felony by czdinary fry- 
all, See 33. H. 8. Br. Try. II 42. and Br. GCrgucft, 49. It w. s l. id en the o⸗ 
ther ſide, that here the Wiſhop is quodam modo, and the Venite f.ciis iued at 
his own Sute, and therefo2e the miſm hing of the Pannell is his cwa kault; 
But by Gawdy Juſtice, the Venire tacias in this Caſe is reputed in Law, the 
Dute of the Queen, notwithſt ending that the party endiced koz his erpedition, 
doth pay the Fees fo2 the Pꝛerelle, foz that, the Clarks of the Court have en⸗ 
croached koꝛ tqeir gaine, fozctherwiſe there thould be none paid by the Queen, 
and by the better opinion este Court, the challenge was holden geod: Ai.other 
matter was moved, becauſe the Envictment is (clauſum Domini Paper) nd it aps 
peareth by the Ger dick, hat t e laid cloſe at the time of the Treſpaiſe was in the 
octcupetion of B, t the will of the Lozd Paget: foz the Lozd Pager cannct have an 
Action of Zreſpille aguinft the laid Biſhop, oꝛ the ſaid A upon the matter, x by 
Wray, the Loꝛd Paget cannot have Treſpaſs, Quare clauſum fregit & intravit upon 
this matter, bur tc2 digging upon the Land, demiſed, oz cutting cf Trees, an 
Action lyeth, 19. H. 6. to Treſpaſſe, 36. But here the Endictment is, that one k 
entred by the ©, mndwent of the Bilhep, upon which matter no Action lpeth a⸗ 
gainſt the withop, by the Lo2d Paget, and eſpecially in this caſe where the laid 
A did not carry away the ſeid Turff from thence, but by W ray; notwith⸗ 
ſtanding that the Action of Treſpaſe doth not lye foz the Leſſoz, pet it is well e- 
neugh by way of Endickhment: Ancther exception was taken to the Endicment, 
becanſe it is alleadged, tht A by commandment of the Biſhop entred, and did 
the Treſpalſe, nd no place is ſhewed where the commandment was, and foz this 


caule, the Biſhop was diſcharged. 


Mich. t wenry five, and twenty fix E, in the Kings Bench. 


1. Styniſey, and Bracebridges Caſe. 


1555 Ejectione firmæ, by Stoneley againſt Bracebridge, the caſe was, Thomas 
Bracebridge ther ef the Defendant was ſciſev of the Wannoz of Kingsbury, 
to him and to the heires males of his body, and 32. H. 8. Leaſed a Feild called 
Stalling, parcell of the ſaid Manno, to Tho. Coke fo2 years, and afterwards, 4. 
k. 6, Leaſed the ſaid Feild (the firft Leaſe being in eſſe) to Sir Geo, Griffith fo2 

ſeventy 
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CStoneley and Brace- 
bridges Caſe. 


Bracebridse , and of the ſaid Joyce his Mike ſoz their lives, &c. Tho. 
Bracebridge, made libery to the laid Sir George, in one place parcell of the ſaid 
Manno, which was in his own occupation in the name of the whole Dannoz : the 
fifteen dapes incur without payment of the ſaid ten hundzed pounds, the In⸗ 
denture is enrolled: 
Lands to a ſtranger by Dffice, and befoze Pꝛoclamations. Thomas his Son and 
Yetre apparent, within age, enters, in the name of the Feoffees by reaton of the 
fozfeiture, Pꝛoclamations are made, Tho. Bracebridge the Father dyeth, the 
Derme ok Coke expireth, A enters, and leaſeth to the Plaintitk who enters, 
upon whom Tho. Bracebridge the Don enters, upon which Entry the Action is 
b2ought,it was kozgered by Beamount the elder: Although here in the Andenture 
of bargain & (ale, there is not an erpꝛelle conſideration let down in the common 
foꝛme of a conſideration, yet becauſe the conſideration is implped in the conditi⸗ 
on it is good enough (ſce the Pꝛoviſo and condition, ut tupra, that the ſaid Sir 
George ſhould pay, &c.) As ik J bargaine and ſell to you my Land, Pꝛoviſo 
that you pay to me foz the ſame at ſuch a day one hundzed pounds that conſide⸗ 
ration ſet downe in the fozme of a condition is as effecuall, as if it had been 
{2maliy expꝛelled in the uſuall Termes, as to the ſecond payment: Where: 
a man bazgaines and ſells his Lands by Deed indented to be enrolled, and befo2e 
enrollment he makes Livery to the 1Bargainee, and afterwards the Indenture 
is enrolled, the Court diſcharged Beamount from the arguing of that payment, 
fo2 by Wray, the Livery doth pzevent the operation of the Enrolment,and Sir 
George ſhall be accounted in by the Livery, and not by the bargaine and ſale; 
fo: Liverp is the moze wozth, and mo2e wozthy ceremony to paſſe eſtates, and 
therekoze ſhall be pꝛelerred: and then the Livery being made in luch part of the 
Mannoꝛ, which was in the poſſeliton of the Feoffoz in the name of the whole 
Mannoz, no moe of the Pannoꝛ palleth but that which was then in the pollelli⸗ 
on of the Feoffoꝛ : And the Ke verſton of ſuch part of the Mannoꝛ which was in 
Leaſc ſhall not paiſe without Attomement, but when the Enrolment cometh, 


now the whole palleth, and then the Reverſion being ſetled by the Enrolment, 


the Aftoznement coming afterwarzs hath no relation: See 48. E. 3. 15, 16. 
The Jury here have found the default of payment, thereby the conditionall uſe 
which paſſed by the bargaine and ſale, upon the condition b2oken, ſhall be redu⸗ 
ced to the 1Bargainoz without any Entry, x then the uſes limited after are void, 
fo2 in ule limited upon an uſe cannot riſe;quod fuit conceſſum per totam curiam, 
then Bracebridge the Father, having the Inheritance of the ſaid Mannoz in his 
own right, and the intereſt de futuro, foꝛ yeares in the right of his Wife joyntly 
with the ſaid A, when he felis the laid Mannoz by Deed indented and ens 
rolled, now thereby the intereſt fo2 ycares which he hath in the Right of his 
Wife doth not palle, foz a bargaine and ſale is not fo ſtrong a conveyance as a 
Livery. 2s ik Jhave a Rent-charge in the right of my UWife, ont of the Hans 
noꝛ of D, which Manno afterwards J xurchale, and afterwards by Deed in- 


dented and enrolleb, 4 bargaine and (ell the ſaid Pannoz, &c. the Rent (h:11 net 


Maile. 
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paſſe. Then the leid Thomas Bracebridge the Father having the ſaid Right of 
an entaile to him and the Heires Wales of his body, and being Tenant foz like, 
by his own conveyance, the Remainder in tail to his Son and Heire apparant, 
the new Defendant, when he levyeth a Fine, and the Son enters koz fozfeiture 
befc2e 3*2cclamations palle, and his Father dyeth, in that caſe the Defendant is 
not remitted unto the firſt entail, although after Pzoclamations p:ifſe in the life 
of the Jaber. end fo he ſhall not avoid the Leaſes; foz notwithft:anving that the 

Jilue ia t ile by that Entry hath defeated the poſſeſſion which paſſed by the 

Fine, pet as fo the right or the old entail, the Fine doth ret.:tnc its fo2ce, and ſo 

h2 eatred, quodam modo, lit aſſurance of the Fine: As if Tenant in tail 

doth di continue and dillei eth the Dilcontinuee, and levyeth a Fine with Pꝛo⸗ 

clam.-ticns, and the Dilcontinuee enters within the five yearss, now although 
the Fine as to the Z1ſcontinuce be avoided, ſo as the poſſeſſion which palled 
Ly the Kine is defeateb, vet the right of the entail voth continue bound: Eger- 
ron Soliciteꝛ contrary: and he conceived, that all the W2nio2 deth paſſe by the 
Livery to Dir George, and nothing of it by the Enrolment, and that tho mean 
ing cf the parties was, that all ſhuld paſſe by the Livery, foz if the aſſurance 
ſheuld enure by the va. azne z le, then the ſecondary uſes limited upon default 
of payment, £:zuiv never riſe; fern uſe upon an uſe cannef rife, & then the ſaid 
uſcs limited fo2 the payment ot the debts cf the Feoffez, & c. ſheuld be defeated, 
alſo where at the begintag of the alſurance, the condition wis entire, the warran⸗ 
ty entire, &c. æ if ſuch conffracion thould be allowed, here ſhall be a divided cons 
dition, a dividev warranty: And alſo the meaning ok the partics that the whole 
anno ſhould pitle, by ſuch conſtruction theuld be diſmembzed, and part paſſe 
by the Livery, and part by the birgatne and ſale, and we cught tc m.ke ſuch 
conſtructions of Deeds, that things map paſſe by them acceading to the mean- 
ings of the parties; as if I be ſciſed of a Mauincz to which an Advowſon is aps 
pendenf, and J m.kea £eed of Fecftment of the [ame annoꝛ, cum pertinen» 
cijs, and deliver tbe Deed to the p. rty, but no Live: p cf ſeiſin is had, the Ad⸗ 
v. won ſhall nct pate, en then it ſheuld be in grelle, whereas the meaning of 
the parties was, that it yr uld palſe es appendant. and that in ſuch c:fe cannot be, 
fc2 there is no Livery, therefoꝛe it ſhall net paſle at all, and ſo it hath been ad⸗ 
judged: So ik J barge ine and ſell my Menne of D, and all the Trees in the 
ſeme, and J deliver the Deed, but it is not enrclied, the Trees (h. l not 
pile, fo; the intent of the parties was, that the Trees ſhould paſſe, as pro 
cell of the Free-ysld and not as Chattels. And as to the remitler, Jcon⸗ 
ceive, that rye Heire entring as Heire, bythe Lewis remitted, but where 
the Entry is given by a ſpectall Statute, there the Entey lo. ll not enure kur⸗ 
ther then the vorzds of the Statute; as Land is given to the Huebend and Wike, 
and to the Heires of the body of the iusband, the Husbandlevpeth a Fine and 
dyeth, the wife entceth, this Entry ſhall not availe to the 1Nue in tail, fo2 the 
Entry is given to the Ute by a ſpeciall Law: And he cited Sir Richard Had- 
dons C ale, the Husband aliened the Lands of his Mike, they are otvozced, the 
Busband dyeth, the Wite ſhall not enter by 32. H. 8. but is put to her TUrit 
of Cui invita ante divor. And afterwards the ſame Terme the Juſtices has 
ving conſidered cf the Cale, delivered their cpinions upon the matters by Wray 
cheif Juſtice, viz. That the one mcyety of the Leaſe was extinc by the Wiverp, 
viz the moyets of Ioyce the Wife of the Lefſo2; and as to the other moyety it is 
in being, foz bere is no remitte;; fo2 ik any remitter head been in the Caſe, it 
ſhculd be after the uſe raiſed, which is not as pet ratſed, foz the Land ought tis 
remaine in Sir George untill the ſaid five hundzed *:mds be leryed, and that 
is not found by the Uerdict, and therefoze ez the laid mopetp, the Plaintiff Had 
Judgement. 
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Mich. 25, and 26. Elig. in the Exchequer. 


XI. Treſhams Caſ?. 


JM John Treſham ſeiſed of the Þannoz of D holden of the King in Capite 
off Knights ſervice, 4. Hö 7. enfeoffed Edmund Tart of Wilts and N Vaux 
night, who gave the ſaid Pannoz to the laid Sir John in tayle, upon condition 
that he ſhould not alien, &c. quo minus, &c. John Treſham dyed ſeiſed, by whole 
deccaſe the (anno defcended to Tho Treſham, who entred, and 18. H 8. aliened 
with licence, by recovery, &c. N. Vaux the ſurviving Feoffee dyed, having illue 
W oꝛd Vaux ; the purchaſoz dyed ſeiled, his Son and Yelr 14. Eliz. levyed a 
ine Sur Conuſans de droit, &c. and that Fine was levyed to the uſe ok the Co⸗ 
nuſee, &c. and that without licence : The Loꝛd Vaux within five peares after 
the Fine levied , entred koz the condition broken: and now iſſued fozth a Scire 
facias againſt the Conuſee fo2 that alienation without licence, who made des 
fault, whereupon iſſued p2zoceNe fo ſeize the Lands; whereupon came Sir Tho. 
Treſham, aud ſhewed the whole matter afozeſaid , and pꝛaped to be diſcharged. 


Fine for Allie- It was ſaid, that this P2erogative to have a Fine fo2 altenation without licence, 


N 5 wich- had lately beginning upon the oꝛiginal Creation of Deignozies,fo as this pꝛero⸗ 
Oln Licence. 


Entry for Con- 
dition, what 


28s it ſhall 


defeat. 


Condition 
ſhall not avoid 
an Intereſt 


veſted. 


gative is as it were peramount the Setgnozy, and ſhall go paramount the Con⸗ 
dition, as well as the Condition is paramount the Alienztion , but ik the dillei⸗ 
ſo2 of the Zenant of the King maketh a Feoffment in Fee, ncwupen the entry 
of the viſſeiſce , the perſon of the Feoffee (hill be charged with a Fine, but the 
Land by the re-entry of the dilleiſee is diſcharged : and ſuch is the opinion 
of the Load Frowick , in his Reading upon the Statute of Prerogativa Re- 
gis , and the realon is, becauſe the diſſeiſoz is not Tenant to the King, and 
ſo when he aliens, it cannot be ſaid an Alienation by the Kings Tenant. See 
45. E. 3.6, If the Tenant of the King in chief leaſcth foꝛ life with licente, and 
afterwards grants the Reverſion over without licence, the Tenant foꝛz like is not 
bound to attura in a Quid juris clamat ; wherefoze it ſeems, that if ſuch Tenant 
doth attozne, the King ſhall ſeize pzeſently. This Entry koz the Condition bꝛo⸗ 
ken is not to have ſv violent a retroſpect to the firſt livery to which the Conditi⸗ 
on was annered that it ſhall defeat all things meane between the Creation and 
the bzanch of the Condition, but it ſhall defeat all mean things which riſe upon 
the act of the party, as Rent, Dower, &c. Wut charges which accrue by reaſon 
of Tenure, do remain, notwithſtanving the Entry koz the Condition bzoken : 
As if ſuch a Tenant of the King maketh a Feoftment in Fee upon condition 
which is broken, the Feoffce dieth ſeiſed, his Meir of ful age, the Feoffoz re-enter 
eth this re-entry by fozce of the condition b2oken,hath not ſo avoided the deſcent, 
but the King ſhall have Relief upon the laid deſcent, koz the Reltef is para⸗ 
mount the Ltvery,and the condition. Bo if a Feeffce upon condition diſclatm in 
Avowry , by which the Lo2d baings a Wait of Right Sur Diſclaimer, and hath 
Judgment; the Fecffee entreth foz the condition bzoken , the ſaid re-entry 


ſhall not avoid the intereſt of the Low by the Judgment on the Wt of Dil⸗ 


clatmer,but he may enter at his pleaſure; and it was moved by P:.owden who 
argued fo2 Treſham, that if the Tenant of the King, being Non Compos mentis, 
makes a Feoffment in Fee, and dycth, his Heir entring upon the Fectfee ſhall 
not pay a Fine foz the Allienation of his Father, but the perſon of the Father 
ſhall he charged with it. And at the end of this Term, after many Arguments 
and Motions, Judgment was given fo2 the Queen, that ſhe ſhould ſeize the Land 
and hold the ſame fo2 the Fine, and that the ſhould not be d21ven foſue the perſon 
of the Feoffce oz Conuſee : And by Manwood chaf Baron, at the Tommon 
Law in many Mannozs, Tenant in loccage upon every altcnafion ſhall pap a 
Fine, nomine relevi a fortiori,in the Rings caſe, and therefeze he was cf opinion, 
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cammon Law, and not by any Status. 


Mich. 25, and 26, Eiiz. in the Exchequer Chamber: 


XII. Caters Caſe. 


Will of Intruſton was in the Exchequer againſt Cater 3 who pleaded the ,,....c.,;- 


Gzanf of the Queen, the Plaintiff replicando ſaid , that befoze the Nuecn 
had any thing, dc. Dir Francis Englefield was ſeiſedof the Pannoz, of which, 
&c. and he being beyond the Seas, the Queen ſent her Letters under the Pꝛivy 
Seal, Quod ipſe in fide, & legeantia qua dictæ Reginæ tenebatur, indirecte rediret 
in Angliam, predict. tamen Franciſcus ( ſpretis mandatis dict. Reginæ) venire re- 


cuſavit, fo2 which a Certificate was by the ſaid Queen into the Chancery, 


uod diQus Franciſcus in portibus tranſmarinis ſine licentia dict. Reginz reman- 
fir : And thereupon a condition was awarded to ſeize the Lands of the laid Tir 
Francis, which was entred inthe Replication in hæc verba, reciting alſo the 
Queens P2ivy Seal, and that the ſaid Wir Francis did ſtay there ( ſpretis man- 
datis, &c.) fo which the Queen ſeiſed and granted to the Plaintiff { And after- 
wards the Statutes ef 13. and 14. Eliz, were made: after which the ſaid grant 
was made to the Defendant , upon which matter there was a Demurrer and 


Judgment given fo2 the Plaintiff. And now Cater b2ought a Wt of Trroz in Enor. 


the Erchequer Chamber, and if was firſt aſſigned foz Erroz , becaule that the 
Recowd is entred Inter Johannem Cater preſent. hic in Curia by I S Attor- 
natum ſuum, and that cannot be, fo2 it is oppoſitum in objecto. that one can 
be pꝛeſent in Court and alſo by Atfozney,fimul & ſemel, foz the Attozney is ta 
ſupply the default of the perſonal pzeſence. To which it was ſaid by Wray, 
Anderſon andPeriam,that the matter aſſigned was no Crro2,fa2 there are many 
Pꝛeſidents in the Exchequer of ſuch Entries, which were openly ſhewed in 
Court. 48 E 3. 10. R 2. 20 H 7. 20 H 8, And by Manwood cheif 
Waron it is not ſo abſurd an Entry as it hath been objected , ſoz if one hath an 
Attoꝛney of Recozd in the Kings Bench, and he himſelf is in the Darſhalley, 
there in an Action againſt him, ye is pꝛeſent as Pziſoner, and alſo by Attomey : 


and by them, notwithſtanding that here appeareth a contrariety, foz ſuch entire 


pꝛoperty ( preſentem hic in Curia in propria perſona ſua )yet becauſe many pꝛo⸗ 
ceedings are acco2ding , it is the moze ſafe courſe to follow them, foz if this 
Judgment be reverſed foz this cauſe,many Recozds ſhould be alſo reverſed which 
ſhould be very perillous : Another Erroz was aligned, becauſe it 1s not alledgs 
ed in the Replication,of what date the Pzivy Deal was , noꝛ that any notice of 
the ſaid Pzivy Seal was given to Hir Francis, to which it was ſaid, that the Pꝛi⸗ 
vp Seal need not any date eſpectally in this ca(e,fo the matters which are under 


the Pꝛivy Seal are not illuable. See 2 Eliz. Dyer. 177. noz any fraterſe Privy Sca), 


can be taken to it, and this Pꝛivy Seal is not as other Waits and Præcipes arc, 
returnable in any Court, but the Qucen her ſelf from whem o21ginally it came 
hall receive it, and alſo the Meſlage upon it and ſhe her ſelf in ſuch caſe is 
Judge of the contempt, and no Recozp of that ivy Deal doth remain in any 
Court, but the Queen her ſelf ſhall keep it, and then when the Queen is in⸗ 
kozmed of the contempt, ſhe makes a Warrant ſometimes to the Chancelioz to 
award a Commiſſion, ſometimes fo the Treaſurer and Barons of the Exche- 
quer to the ſame pur poſe to ſeize the Lands, and that Marrant is ſigned, with 
the Seal manual cf the Queen, and the Queen may certifie, and ſet down the 
cauſe of ſuch ſeizure in ſuch Warrant, and no other Certificate is made by the 
Queen, and the Queen map certifie the ſame Commiſſion by word of mouth. 
and if the other party will lav that the Queen hath not certified it, he ſhall be 


concluded by the commillion which is under the great Seal, and diverſs Pzeſt- 
C dents 
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Sutton and Do#ſes 


2 Valles. 
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dents were ſhewed openly in Court to that effec. And all the matter afozeſaid, 
was agreed by the Chancelloz, Trealurer, and the laid Juſtices, and no certi⸗ 
ficate at all needs to be in the Caſe, and then a luperflnons Certificate being 
nought, ſhall not part: foz Nugation is {urplulage. Another mätter was to 
conſider, what intereſt the Queen hath in the Lands of Fugitives by the com⸗ 
mon Law ; Andas to that they were all clear of opinion, that the Queen in ſuch 
caſe as afoꝛeſaid may ſeiſe, and alligne her intereſt over: And thet ſuch Al⸗ 
ſignees may grant Copp⸗holds, parcell of the Mannoꝛ aſſigned, which grants 
ſhall bind him who cometh in akter, cum manus Domini regis amoventur, and 
alſo when the Statutes of 13. and 14. of Eliz, come, the Statutes doe not a⸗ 
mend the eſtatc of the Queen, but the eſtats of the Nucen doth continue as bes 
fo2e, and all the Eſtat es under it. And there was ſhewed unto the Court di⸗ 
verſe Pꝛeſidents of ſeiſures in ſuch Caſes, 18. E. 2. Edmond de Wooſtock, 


Earle of Kent went beyond Sea without Licenſe of the King, and he went with 


Robert de Mortimer, and the King did certifie the ſame info the Chancery, re⸗ 
citing that he had ſent his Pꝛivy Seal, &c. but that the ſaid Edmond (ſpretis 
mandatis noſtris redire recuſavit) upon Which iſſued a commiſſion to ſeiſe, &c. 
And it was holden that the Queen having ſeiled by by fo2ce of the common Law, 
and making a grant of a Copp⸗hold out of it, now when the Statute of 13. & 
14. Eliz. are made, ſhee hath not any eſtate thereby, koꝛ ſhee had ſuch intereſt be⸗ 
foꝛe. and this new ſeiſure after the Statutes wozks nothing, and nothing accrues 
to her thereby, whereof ſhee can make a leiſure : Foz ſhee hath departed with 
the whole befoze, See 23. Eliz. Dyer, 376. And note, that the grant of the 
Queen in the caſe at Bar was, quamdiu in mambus noſtris fore contigerit. And 
afterwards Judgement was given, that judicium predictum in omibns affirme- 
tur. 


Ter, Mich: 25. and 26. Eliz. in the Common Pleas. 
XIII. Sutton, and Dowſes Caſe. 


Utton, Uicar of Longſtoke, Libelled againſt Dowſe in the ſpirituall Court, 
98 ſhewed in his Libel, that upon the Erregion and Endowment of his Ut- 
caridge, four quarters of Tomne were aſſigned to the Utcar out of the Gzanarp 
of the Pꝛioꝛ of B, of the Tithes of the Parſonage of Longſtoke, and that the Par⸗ 
ſon 9 Fermoꝛ of the ſaiv Rectozy of Longſtoke, had alwapes paid the laid four 
Nuarters of Toꝛne to the laid Utcar and all his Pꝛedecellozs, and alleadged 
further, that the Loꝛd Sands was ſeiſed of the ſaid Recto2y, and leaſed the Garne 
and Tithe⸗Coꝛne parcell of the laid Rectozy, to the ſaid Dowſe, his Mike, and 
Don, Habendnm to Dowſe foz Terme ok his life, the Remainder to the Mike 
foꝛ Terme of her like, the Kemainder to the Son koꝛ life: And ſhewed further, 
that the ſaid Dowſe had covenantev with the ſaid Lozd Sands, to render the laid 
four Quarters of Wheate to the Wcar and his Succeſſozs, upon which Dowſe 
pꝛocured a pꝛohibition, and Sutton pzayed a conſultation, and it was moved in 
ſtay of the conſultation that the Gicar had Libelled upon a Covenant which 
Dowſe is taxed to pay the ſaid Coꝛne, and that is a lap Title, and determinable 
by the Law of the Land, and not in the Tccleſtaſticall Court: But as to that 
the opinion of the Court was, that the Libel is not grounded upon the covenant, 
as the ſole Title to the ſaid Cone againſt Dowſe, but upon the Endowment 
of the Uicaridge, and the Leaſe by which Dowlſe is become Fermoz of the Recto- 
ry: Another matter was moved, becauſe that upon the Libel it appeareth, that 
the Leaſe afo2eſaiv made by the Loꝛd Sands was made to Dowſe his Aike, and 
his Son, jopntlw, in the P2emiſſes, Habendum ut ſupra, in which caſe it was 
objected, that Dowſe his Mike, and his Bon, are all thzee Fermozs of the 
ſaid Barne and Tithes jopntly in poſſeſſion „ againſt all, whom Sut- 
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ton cuaht to have Libelled, &c. ans not againſt Dowſe only, fey the Habendum 
heath nat ſevered their elt. tes which were joynt befoze, quod tota cui ia | negavit, 
to2 the Habendum hath ſovered the joynt eſtates limited by the Pꝛemilles, and 
hath diſtinguiſhed it into Nemaindors, but ik the Habendum had been, Haben- 
dum jucceſſive, the eſtete had remained jopnt: Another matter was moved, be⸗ 
cauſe it appeareth upon the Libel, that the Parſon, oꝛ Fermoz ok the leid Recto- 
ry ought to pay to the Vicar the ſaid Coꝛne, and allo it appearety upon the mats 
ter that Vowſe is not Marion, ncz Fermoz of the ſaid Recozy, foz the Lozd 
Sands he d leaſed to Dowſe 8nd his Son, but the Barne and the Tithe⸗Coꝛne pars 
cell e the laid Rentoy; fo as Dowſe is Fer moꝛ but of parcel of the Rectezy, x the 
reſivue of the Rectozy voth remaine in the Loꝛd Lands, in which cafe the laid Sut. 
en. ht te have Libelled agsinſt the Lead Sands, and Dowſe, and not againſt 
Dowſe only; And fox that cauſe the conſultation was denyed. And in this caſe 
it wos father agreed by the Court, that ik upon à Libel in the ſptrifusll Ceurt, 
the Dekegd ent mikes a ſurmiſe in Banco to have a P2ohibition, if ſuch ſurmiſe 
be in⸗ſuffictent, the other partp needeth not te demur upen it, and fo have it en⸗ 
fred upon Becc2d, but as amicus Curiæ, ge ſh l thew the ſame to the Court, and 
the Court hall diſcharge him. 


M:ch. 25. and 26. Elix. In the Kings Bench. 


XIV. Pinſany, and Leaders Cale. 


Smond Punſany bꝛouqht an Action upen the caſe againſt Leader, and decla⸗ 

ed, that ene Bedingfeild was ſciſed of the Mannoz of D, and that he and all 
thale whoſe ; {tte he hath in the laid ech uno, time cut of mind have h-d, liber- 
tatem Faldag: j, & cur ſum omnium, in the Ten ct D. & pro metiori paſturatione 
omnium ſuorumthe Inhabitasks of the leid Towne having any Lands within 
the 1.15 Towne, everp ſecond veare lef{ fret Lands to lye freſh and unfilled, 
and pzelcribed further, that the Tenants of the Lands within the laid Towne 
might ered Herdals in their nds, with the Licenſe cf the Loꝛd cf the ſatd Bans 
ni, und not etherwiſe: and furt?cr dectaree, hat the leid Bedingfeild had let to 
hit the ſaid Pennoz, and that the Sekendan had erencd Herdals upon his 
nds without Licenſe, ſc us te packt cf his Folbige is impayred by it: And 
all this m. ter Was keund by Merdick: And it wes objecked in ſtay of Judge⸗ 
ment, that he pꝛelcriptien is nei gend, ſez it is againſt Lew and commen right 
to abridge the ubteck of the poſits 37 his Linds ; But the whole Court was 
clear ok opinign, ty. the pꝛeſcription is good enough. 5s 15. E. 2. Pꝛeſcrip⸗ 
tion 51. P2eCc intton ts have common appendant in other Lend after that the 
Pay 1s cut, and v. E. 1. Wꝛeſtrirtion, 55. A ſeiſed of Lands map Plow it and 
Som it, id cut und carry wap the Cozar, id afterwards when the Ccane is 
carryed, E by pacfrription my have ther seid Lind as his ſleveral, and the other 
who ſoweb if cannot medle with that land, but to plough and ſow it in ſeaſon, &c. 
And the Cettell camo! eat and paſture in the Land when they come to plow oz 
ſow it, 62 fs carry 15 away, nc ha ve any profit but the Copne, und pet the Free⸗ 
hold of the Lais in ſuch perſon, & c. and that was holden a good Pzeſcription, 
and a difference: was taken by tie Tourt, where one doth preſcribe to take away 
the whole itereſt of the Owner of the Land, and where a particular paofit is re⸗ 
ſtrained: And here tht: pe cription deth not extend but to reſtraine the Ter⸗ 
tenant to cred Werdals, which is à rcaſonable pꝛeſcription, See I. H. 7. 24. 
The Lozdel the Tewne doth rꝛeſtribe © have free Foldage of the Beaſts of his 
Ton uts ia D. and ſee there, that libera Falda is not any other, but to have the 
Wealls of the Tenants to manure the lands of the Lozd, &c. And afterwards 
Punſany the Pläintiſf had Judgement to recover. 


C 2 XVI. Mich, 
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XVI. Alicb. twenty five, aud twenty fix Hir. at Ser jcants 
Inn. 


2 the Dutchy Chamber, the cate was, that King E. 6. leafed f-2 peares cer- 


» 


taine lands parcel of his Dutchp of Lancaſter, rend2ingrent with clauſe of 

re-entry, and thit leaſe was im ide to one Bunny; If wies found by Wfftce that 

the Kent wis arrear,and by another Otkice, that the Wer vant of the laid Lofice, 
had t need the rent in the abſence, end bp to con nandment of his Pater 
and that afterwards one IS Necitez Gorterall of rhe zw ntchy. received the ſaid 
Rout, and had accounted fo2 it, and upon his accgunt it was allowed; And this 
mitte was cpened at @erjeants Jun in Fleer-ſtreet, bcigze Wray, Anderſon, 
Manwood, Clench, Rhodes, Plowden, and Stanhop, and it was argued by 
Shutleworth, that in this caſe of rent reſerved upen Leale foz pears, made by the 
Ringof Dutchp⸗Land, the Bing is not bond ta demand it, but he may lo; de- 
kault okpavment of it, re⸗enter witgeut demand, that the Lellee is tped to tender 
it at his peril, as wel as it the Aucen hd been ſeiſed of the laid land in the right 
of her Trowa, and as to that piyment. the Statute of 1. H. 4. is to be conſider⸗ 
ed, by which it is enacked, thit the poiletions of the it) Dutchy Taliter, & tali 

modo, & per tales officiarios & miniſtros in omnibus r*maneant, deducantur, & gu- 
bernentur ſicut remanere, deduci, & gubernari ur>uiſent, ſi ad culmen Regis Dig- 
nitatis aſſumpti non fuiſſemus, and theie wozds bug te be intended of things 
which concerne the Lands themiclves, but this act cf demand is a perſonall 
thing, and concrrnes the perſon of the Jing, and foucyeth the Majeſty, and dig⸗ 
nity of the King, and in all caſes of the Dutchy the perſon of the Bing fall hold 


his pꝛiviledge, notwithſtanding that the pciteſion vi the Land be carryed in the 
courſe of a pꝛivate perſon : And thereiore tf the QAucen will alien Lands par- 
cell ofher Dutchy, thee ought to make Livery, fo2 now thee medles with the 
polleſſion it ſelfe: but if the Qucen will ſue fox parcell of her Dutehp, non omit- 
tas ſhall be in the KA ꝛit, fo2 ſhee cannot fue but as Queen, and the Queen hath 
ſuch Pꝛerogati ve, that none ſh:ll execute her Wnts at her cwn ſute but the Df- 
ficer of the Crowne, 21. E 4. Co. foꝛ Wiverp ik it be not Land within the Ccun⸗ 
ty Palatiae, and fo2 the reſidue, See 10. H. 4. 7. 3. Eliz. 216, 217, Plowden, 
Leſſee foꝛ vears cf Lands of the Dutchp, hell hebe cid of the King befoze Iſlue 
jcpned, & c. And ik the King make a Feofiment ef Lands of hie Dutchy zut of 
the Ceuntp Palatine, to hold of him un C apite, he Jjrefiee ſhall geld it fe, and 
8 Feoffment of ſuch Lands upon condlfton that the Ffoifiee anner alien is a 
g. 389 condition, and Lapfes hell not binde the Queen in cis ok en £2, 


59 = 


vebſen which the Queen häth in the right cf the Dutchp, and ik the villain of 
he Qucen in the right of the Dutchp purchiſeth Lands in Fee, {nd aliens, pet 

the Queen ſhall ſeiſe, and that hify been adjudged in the Exchequer Chamber. 
and 17 the Queen make a Leaſe of ſuch Land, and afterwards makes anckher 
Leaſe of the lame Land witheut recitall cf the firſt Leaſe, it hith been adzudged 
that the fecons Leaſe is void. It was argued confrary bp Deamount the yorun- 
ger, thut this condition which goeth tothe realtp, to reduce the Land agitiie, 
ought to be tade red and governed by the Auden, as id on3J3; to be By a Sabjeck, 
and therekoze, If the QAucen will fake advantage of this conviction, Thee gught to 
make ©. Letter of Attezuep under the Prutcyy Deal, fo her own Ot icer, autho⸗ 
Ning him fhereby to make demend cf the led Rent, &c. And by Shu leworth 
here be too Offices, the ene confrary to the cther, the best ce be taken fo2 the 
Qucen, 14. E. 4. 5. in Skreems Cale in the end of it: Amd if the Kent of the 
Rings Farmo: be behind, now als gaugh that after the Recor of the Dutchy 
doth reteive it, pet the lame doth nat purge the koꝛfeiture, as it the Wer ifs of a 
Menno receive rent ofa new Keockee, thel me will nit cheinge the Abewrp 
of the Lozd without notice given to him, 41. E. 3. 26. And if a Copy-heip 
eſche..t, 
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novo. 


Mich. 15, and 25. Elix. in the Kings Bench. 


XVI. Rearsbie and Rearsbies Caſe Intrat. Trinit. 25 Eliz. rot. 746, 


Eple vin by W Rearsbie and A Rearsbie, againſt L Rearsbie, who avow the 
Nu breale that one W Vavaſour was ſeiſed of the Mannoꝛ of Deniby, 
whereof the place where. &c. is parcel in his Demeine as of Fee, and ſo ſeiſed 
ga ve the ſaid Pannoꝛ to one L Rearsbie Father of the Plaintiff, and of the A⸗ 
vowants and J ne his Wi ike, and to the Heirs of Lyonel, who by his Mill de vi⸗ 
fed unto A Rearsbie a Rent cf four pounds ont of the laid Manno, with clauſe 
of diſtreſſc,fo2 his childs part, to be yearly paid, Lyonell the Father dyed 3. Eliz, 
and aſterwards,22, EZ. Jane dyed, and fo2 the arrearages of the laid Rent en- 
curred mean between the death of Lyonel and Jane his Wife , &c. upon which 
Avowry the Plaintiff vid demurre in Law,fo2 the Rent doth not begin in effec, 
but after the death of the Wife o*the De vice, koꝛ ſuch conftruction ought fo be 8 
made of the Deviſe, as not to charge the Inheritance with the whole arreara⸗ of Deviſer. 
ges, & c. and it was argued to the confrary . th-f the Dekendant might well as 
vow the diſtrelle koz theſe arrearages;iv2 ik be tn ive Keverfion upon 2 Leaſe fez 
life grant a Kent charge after the death cf .fhe Gzent. 2, the Gzanfce ſhall di⸗ 
ſtrein fo all the arrearages encurred after the grant, etiam, during the life of the Diſtreſſe. 
Gꝛenteꝛ, quod Curia conceſſit: and it was ſaid by the Councel of the Avowant, = 
that he Cale at Bar is a ſtronger Caſe , fo2 this Rent , as it appearcth by the 
wezds of the Deviſe, was deviled to the Avewant fo2 his livelthood, and foz his 
childs part. wich we zds imply a pꝛeſent advancement, and theſe wo2ds yearly to 
be paid is ffrong and pꝛegnant to that intent. It was adjourned, 


XVII. Hill. 25. Ez, in the Kings Bench. 


The Earl of Northumberland bꝛought debt upon arrearages of Action , the 
1 Defcud.nt ſheweo that befcze the Account, the Plaintiff of his own waong Account. 
did lmp2ti on the Dekendant, and alligned Auditoꝛs fe him being in pꝛiſon, and 
fo the Account was made by durelle of impaiſonment : And the eme was hol⸗ 
den a good Plea by all the Juſtices of both the Benches: And Judgment was 
given accozdinglp. 


XVIII. Paſch. 26. Flis. in the Kings Bench. Paſch. 26. Eliz. 


Forman ard Bohans Caſe. 


Eplcvin by Forman againft Bohan, the Defendant avowed fo2 a Rent | 
charge, and ſhewed, that one Wingfield was ſeiſed of the Bannoz of Weſh- Perle vin. 
ham, whereof the place where, was parcel : And 33. H 6. made a Feoffment in 
Fee of the place where, &c. to one Orlow, rendering Rent and ſuit«t the Court 
of the ſaid Manndꝛ, and that the ſaid Wingfield was ſeiſed or the laid Rent and 
Sute accoꝛdingly, and dyed thereof ſeiſed, and that the ſame deſcended to Antho-: 
ny Wingfield as Son and Heir, &c. who was ſeiſed of the ſaid Rent as parcel of 
the ſaid Pannoz,and that the ſaid Anthony, ſo ſeiſed of the ſaiv Manneꝛ and Rent, 
bargained and ſold the taid Manno2 Rent, 26. H 8. to Nicholas Bohan Father 
of the A vowant, by theſe woꝛds; Manerium de Weſham, et omnes omnimodas 
redditus, reputed, deemed, c2 adjudged part oꝛ parcel of the laid Mannoz, who en⸗ 
ied, and died ſeiſed, and the ſame delcended to the now Avowant, as Don and 
Mair, 
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Veir, xc. and avered, that the ſaid Rent at the time ok the bargain and lale afoze⸗ 
{uld, et diu ante, Wis reputed parcel of the Mannoz afozetatd : Apen which A; 
vowzp, the Plaintiff did demurre in Law, and it was argued by Gawdy Ser⸗ 
jcant co the Plaintiff , and he took en Exception to the Avewy , becauſe the 
Avcwentcheweth, that Anthony Wingfield 26. H 8. bargained and ſeld the 
ſaid Mango ts Bohan Virtute Quar. bargaine et venditionis, et vigor, cujuſdem 
Actus Parliamenti 27, H 8, de uſibus, &c. the ſaid Bohan was ſeiſeb, zc. where 
he cucht to have ſaid; by kozce cf which bargain and fale the laid Anthony 
Wingiteld Was leiſed of the laid B.nne2 atzen, tothe wiſe of the ſaid Bohan, 
and th..t afterwards by reaſen of the laid Stature of 27. H 8. the ſaid Antho- 
ny then boiled to the uſe afo:eſctd, the ſaid Boban was eiſed in his Demelne as 
of Fee: Foz it might be fo2 any thing appeirtiag in thy 8 vowey that befoze the 
ſatio Statut of 27. H 8. Anthony Wingfield had made a conveyance upon 
confideration to him who had not notice ok the ule, ſa as the uſe being lufpended, 
when the Htatute comp, it could not be executed, kez there was not any leiſin to 
the ule, and to that pur poſe he cited the Taſe of 7. H 7.3. Where a gift of Drecs 
bp Ceituy que uſe is pleaded, witheut alledging that ths Festkozs were 
ſeiſed to the uſe of the Donoz at the time of the gikt: To that Excep⸗ 
tion it was anſwered by Popham Attozaep General, That there is a diffe- 
rence betwirt the Taſe at Barre, and the Cale ot 7. H 7. fo2 where a man enti⸗ 
tles himſel f by Celluy que uſe, he dught to maintain ſuch title by every necella⸗ 
ry Circumſtanre, which the Law without expzeſſing will not intend but where a 
man alledgeth ea matter, which is but a conveyance, there necvs no eſpecial reti⸗ 
tal; es if eu man will pretend the grant of a Never ſton, « that the leffre for years 
did attezn he needs not to ſhew, chat at the time of the Attoznment the Gzantoz 
w..s ſeilrd, &c. and he cited the Taſe of 10. E 4. 18. In Treſpalle, the Plain⸗ 
tiff by w pol Replication made to him a title, that A was leiſed and leaſed to 
him at Fill, bp fozce of which the Plialntiff was poſſeſſed, until the Deiendant 
did the Tre'palle, and Exception was taken to it, that the Pl.t:ztiff in his Res 
plication had not avered, that A was alive at the time of Tretypatle, and it was 
not allowed, foꝛ the lubſequent woꝛds (by kozce of which the Plaintitt was pol⸗ 
leſteb until the Defendant did the Treſpalſe) vo amount unts ſo much, fox 
the lututiff could not be poſſefied by fozce of the laid Leaſe at Mill, if A were 
not live So here, Bohan could not be here ſeiſed by kezce of the ſaid Statute, 
ik the leiſin ot the uſe which was raiſed by the bargain and ſale had not conti⸗ 
nued until the comming of the ſaid Statute: As tothe matter in Law, Gawdy 
conceivedechet the averment in the purchaſe of the Arowp is contrary to the 
matter of the K oewzp, koz the creation of the Ken“ let fozth in the Avowey 
pꝛo ves, that the Kent is not parcel of tha Manno, but a Kent in groe, and then 
te £cnerel averment, that the Kent is parcel of the Mannoz, without ſhewing 
bew. eigniaſt the ſpecial matter of the Avowzw, is not reccivable. And allo no» 
thing can be vp reputation parcel of a Pannoz which in rei veritatz cannot be 
partel of u Hanno, but a Rent charge cannot be in rei veritate parcel of a Man⸗ 
noz ergo, no2 by reputation: Popham contrary; That the averment is not 
tontrarp fo the matter of the Avowzy , fo2 the matter dilclofed in the Avowey 
pꝛoves, that it is not ret veritate parcel of the £.mmo2, but it doth not exclude 
Reputatien, and the 4verment doth not crtem ac veritatem facti, which is ſet 
kozty in the £ voßwzp, but only fo reputation, and iv both ſtand together Well e⸗ 
noungy: And thit a Kent charge may be parcel of a g gamiz, les 22. E 3. 13+ 
31, E 3. 23. in the Load Tiptofts Cale, where it is rule, hit title made to a 
Nen charge as parcel vf a Pannoꝛ is a good title, and the Autze awarded upon 
it, and in cur Cale the Reputation is eafozced vy the ſute at the Court , which 
was alſo reſer ved upon the ſaid Feoſkment fogether with the ſaͤid Kent, lo as the 
intent of the parties fo the Fecfiment was, that this Rent fo reſer ved and accom⸗ 
panped with the laid ſute ſhall be eſteemed a Bent ſer vice, and ſo parccl of the 
P.uindz, ant as to the continuance ok Reputation it ſufficeth, if at the ng 2 
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the bargain and ſale afozeſaid, which was 26. H 8. it was by many reputed par⸗ 


cel of the Manno, and he cited the Caſe of the Wargueſſe of Wincheſter: The 
Ring gave to his Anceſtoz the Manno of Dale and all lands then antea re⸗ 
puted parcel of the ſaid Mannoꝛz, and in a Bill of Intruſion againtt the ſaid 
Marquelle he pleaded the grant with averment, that the Wand then antea re⸗ 
puted parcel Manerii predict. And becauſe he did not ſhew certainly at what time 
the Land was reputed parcel of the Mannoz, Judgment was given koz the 
Queen, foꝛ it might be fo2 any thing in his Plea, that the laid Land was repute d 
parcel of the ſatd Mannoꝛ befoze time of memozy , which Repufation Would 
not ſerve : but ſuch Reputation ought to be within time of miemozy and under⸗ 
ſtanding : Ve cited alſo the Caſe of the Earl of Leiceſcer. King Edward the fixth 
ſeiſed of the Mannoꝛ of Clibery,of which a Wood was parcel , granted the laid 
Mood in Fee, which afterwards eſcheated to the King ko: T2eaſon ; Queen 
Mary granted the ſaid Wood to another in Fee, who granted it tothe now 
Queen, who granted the ſaid Mannoꝛ & omnes boſcos modo vel ante hac cognit. 
vel reputat. ut pars, membr. vel parcel. Maner. predict. to the Carl of Leiceſter, 
and it was reſolved in the Exchequer, that by that grant the ſaid Wood did paſſe 
to the Earl, and Judgment was given againft the Queen, fo2 it was part of the 
Mannoz in the time of E 6. at which time (ant hac) without the wozd (un⸗ 
quam) ſhall be extended ad quodamcunque tempus præteritum. And Reputa- 
tion needs not ſo ancient a Pedigree foz to eſtabliſh it; fo2 generall acceptance 
will pzoduce reputation: As the houle of the Lozd Troaſurer now called Ti- 
bould was now of late a pꝛivate Mannoꝛ, but now hath a new name by which it 
is known, and that within theſe twenty years, which is not ſo long a time as we 
have alledged foz our Reputation, and would paſſe in a conveyance by ſuch name, 
fo None-· ſuch. But as to Reputation, I conceive that Reputation is not what 


this oz what that man thinketh , but that which many men have ſaid oz thought, Reputation 
There 4#. 


who have moze reaſon to know it; & quænam eſt inter illos reputatio: 
was a Caſe ruled in the Exchequer 13. Eliz. in a Bill of intruſion ; the Caſe 
was, that King Hen. 6. was ſeiſed of a Mannoꝛ, to which a Neife was regar⸗ 
dant, who purchaſed Lands which the King ſeiſed, and let by Copy as parcel of 
the laid Manno2,and ſo continued until the time of E 6. who granted the ſame 
to Allice Hardwick, and all Lands, Tenements, reputed parcel of the ſaid Man⸗ 
noꝛ; And it was adjudged, that the laid Land ſo purchaſed by the ſaid Neike, 
and demiſed by Topp, did paſſe by the laid grant to Hardwick, And after 
wards,the ſame Term, the Juſtices, without any ſolemn Argument, ſhewey 
their opinions in the pzincipal Caſe, viz. That this Rent did not paſſe by the 
bargain and ſale made as above, by Anthony Wingtteld, fo Bohan father of the 


_ Avowant ; koꝛ here in the pzemiſſes of the Avowzy is not any matter let fozth 


impozting Repufation,ez by which it may appear that the Rent in queſtion was 
ever reputed parcel of the ſaid Mannoꝛ, but rather to the contrary, and the bare 
averment if Reputation in the concluſion of the Avowzy is not ſufficient to in- 
duce Reputation. But if the A vowant had ſet fozthin his A vowꝛp any ſpecial 
matter to induce the Court to conceive a Reputation upon the matter of the 
Avowzy, as to ſhew that the Baplifks of the ſaid Pannoz had alwapes received 
the ſaid Rent as parcel of the laid Mannoꝛ, and as Bapliffs of the laid Mannoz 
had acccunted foꝛ it, as parcel of the Mannoꝛ, and that the Wellees of the ſaid 
Mannoꝛ had enjoyed the ſaid Rent as parcel of the ſaid Mannoz, the ſame has 
been good matter to induce a Keputation, and to have incozpozated the ſaiv Rent 
with the ſaid Mannoz: and ſo judgment was given againſt the Avowant ; any 
of ſuch opinion (as was affirmed by Wray) was Anderſon, cheif Juſtice of the 
Tommon Pleas,and Manwood,cheif Baron of the Exchequer. | 
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26. Fl. in the Kings Bench. 
XIX. Chem and Dover, Cale, 


Nen Ejectione firmæ, the Caſe was, that one Michel! was ſeiſed of the Pans 

no2 of D, within which diver.e parce lle of Hl. and, part of the ſaid $53:nn%, were 
tuſtamarp Tenements demiſed and nemiſavie by copy, &c. arcorving to the 
Cuftome ot the laid Manno f02 one. two, of tyzre lives, wichin which Hannoꝛ 
there was a Cuſtome, ſcil, that the om of the gennoz, oz the time being, 
might grant Copp⸗hold eſtetes for lit: Beves ſion, The Load granted fuch 
Wands fo life by copy in pete lion, tocke „wife, and granted the lame Copr⸗ 
hold to a range” in Reverſioa koz life, and dyed, the Copp⸗holder in poſſeſs 
ſion dyed, the Und demiſed by copy 18 (inter alia) aTigned to the Mile foz her 
Dower, who had Judgement fo recover in a Whit of Dower, who centred and 
made a Leale thereof to the Defendant, who entred, againſt whom, the Lellee 
ok the Ceppholder brought Ejectione firmæ, and all his matter was found by 
Uer dic, aid furtyer found, that every Copp⸗holder cf the ſaid Pinnoz, might 
Leaſe his Copy hold foꝛ a peare, ad paſturandum, ſed non ad colendum, and that 
the Leaſe made fo the Plaintiff was foz a year, ad paſturandum, Popham Atts2s 
ney General, of Councell with the Dekendant, tocke exception to the Declara⸗ 
tion, becauſe the Pl-1nfiff had deck cred a Leaſe at the common Law, and the 
Jury have found a Leafe by the cuftome which cannot ſtand together: And \ uch 
a Verdict doth not maintaine the Declaration, as if the Plaintiff had declared 
upon a Leafe koꝛ pears of Lande, and the Jury found a deviſe fo2 years, &c. 
but the exception was diſ:lluwed by the Court: As to the matter in Law he argu⸗ 
ed, that the Zcnant in Dower ſhould hold the Land diſchargev or the Copys 
held foz her lite, and he put this caſe, If the Lozd of ſuch a Manno; faketh a 
Mike, a Copp⸗holder foz life dyeth, the Lozd grants a Rent⸗charge out of the 
cuſtomary land, and afterwards grants the ſaid land by copy foz life and dpeth, 
the wife ſhall hold the land diſcharged of the Rent, but the Copp⸗holder wall be 
charged, and he put a difference where the Loꝛd grants ſuch Copp⸗hold in poſs 
ſeſſion, and where in Reverſton,foz in the firſt caſe the UWite ſhall hoid charged, 
but contrary in the laſt : And hg cited the Caſe of one Slowman, who being 
&.02d of a Manno: (ur ſupra) by his Will deviſed, that his Ercciitors ſhovis 
geant eſtutes by Copy, and dyed having a Mike, the Erecutozs niake egos 
accoꝛdingly, the Wite in caſe of Dower hall avoid them: Plowden courr, the 
4.020 of ſuch a Manno is bound by recogniſance, and afterwards a Covy-hoiver 
{02 life of the ſaid Hannoꝛ dyeth, the Lozd grants his Copp⸗hold, de novo, th: 
ſaid new Gzantee hall hold his Cory-hoid dilcharged of the Recogniſance 
which Gawdy Juſtice granted, and by Wray ik the Le2d of ſuch a Dunne: grants 
a Copp⸗hold fo2 thꝛee lives, t..kes a Wike, the thzee lives end, the Wrz5 enters 
and Keeps the lands foꝛ a time, and afterwards grants them over againe by copp, 
ad dyeth, the copp⸗holder ſhall held the land diſcharged of the Dower, and this 
is « clear caſe, fo2 the copy-holder is in by the cuſtome which is paramount, the 
titie of Dower and the Seiſin of the Husband, and by him in the caſe of the 
Carle of Northumberland, 17. Eliz Dyer 344. That the grant of a copp⸗hold 
in Reverkin by the Carle of Northumberland, doth not make ſuch an impedi⸗ 
ment es mas intended in the condition there, fo2 it is by the cuſtome, and not by 
the ac of the partie, And afterwards, the lame Terme Judgemend was given 
foz the Plaintifk, that he and his Leſloz ſhould hold the lands diſcharged of the 
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Paſch. twenty ſix EE. In the Kings Bench. 


XX. Fringe and Lewes Caſe. 


[ he Bn 


N22 bun Cut by Fringe againſt Lewes upon a Bond, who pleaded, that the condi⸗ 


lg loch Lion vis, that wherens the Defendant was Crecutoz to one Morris Degle, n+, 
Hann that it the Defendant chauld perkozme, obſcrve, fulfill, and keep the Will of 
hing the ſaid Morris Degle in all points and Articles, accozding to the true intent and 

ntedfuch meaning thereof, that then, c. and pleaded turther, that the ſaid Morris by 

IC Caps the fate cc ill brquethed to the Pooze of ſuch a Towne ten pounds, to be diſtri⸗ 

in poſſe puted amcene if them, and alſo fo the Church-wardens of the Parith fen pounds, 

© fo2 her end to 1.5 thee pounds, and that He had diſtributed the laid ten pounds to the 

fred P6£2%. and th. t he had paid the ten pounds ko the Church-wardens, and as to 

1 * tt: pounds, he ſaid that he is and alwapes was ready to pay the ſame to the ſatd 

* I $ if he had demanded it, upon which there was a demurrer: And as to the ore ori, 
Your ten ponds ta be biltributed among it the Pooz, the ſame was holden good enough a good Plea. 
8 mich Without y' wing the names of the Pooze amongſt whom the mony was diſtribu⸗ 

Ip ht ti; fo the 1 leu ding ofthe firſt payment tothe Church⸗wardens was holden ſuf- 

im alt fictent without nreming of them, See 42 E.3. breif, 5 39. Scire facias out of a Re- 

Dell, cotery ug Executozs, and the TU zit was challenged, becauſe it was, Scire 

1 and h/ facias Erccutez, not naming their pzoper names; It was holden to be no ex⸗ 

And ii cepcton, 2 Crecutoꝛs are as a co2po2ation known in that, they are Executozs 

decliry and as fo the third part of the Pleazſcil. alwaies ready and vet is, the plea is well 

* K. encuch.fo2 this Obligatien (the Conditien of which being general to perkozme 

Je argue the Oil &c.) heath not altered the nature of the payment of the Legacy, but the 

Je Copy fame 7£15.11165 pepible in ſuch marmer as beſoze upon requeſt, and not at the peril 

laketh a of the Weicnzznt. Bee 2: H6.57 58. 11 E 4. 10. 6 EG Br. Tender 60. And 

ut of the afterwards the ſame Terme, the Court was clear of Opinion, and ſo delivered 

nd dyeth, the Law to the Con:fell on both ſides, th:t in this caſe the Legactes are to be 

Challe p id upen requeſt and not at the pertil of the Executoꝛs in ſuch manner as they 

( in pol were beft ze the Obligation, and afterwards Judgement was given againl the 

charged, Plaintiff, 

jo being 

25 nd Paſch. 26. Eliz. In the Kings Bench. 

e effates 

7 XXI. Sir John Smith, a Peazes Caſe, 

070, tis 
gal 


graute ed 
Wn Indenture, and ſhewed what, and that he had perfozmed them, the Plaintiff al⸗ 
bp topp, ſigned the b2cc.ch of ene covenant, that where the Plaintiff had leafed to the De⸗ 
ind this kenden fo2 hrrte, tertaine melluages by the lame Indenture, the Defendant 
ant, the by the fame Indentore did covenant to repair all the laid Hefſuzges, alia quam 
(@ of th quæ appunctuatæ forent divelli præſcript. dicti Johannis Smith, and ſhewed 
opy-lt further, FOas thy Deſendant had not repaired the aid Heſſuages te him demiſed 
impedl as afcec fad, and ayerred that the (aty houſe in whichthe baeach of the covenant 
1 is alſigned, non fuit durante termino predicto appunctuata diwellt, and upon 
0 pr that matter of rep. atten they were at Ifſue, and found io2 the Plaintitt: AL 
a6 9 tt was moved in Acre of Zupgement, that the à verment in the Replication was 
Lt not ſufficient, fo: the Leaſe was made in November to begun the Michael. after, 
and it might be that the Meilunge. in the not repapring of which the breach of Avermen:. 

the covenant is aligned, was appointented to be pulled down, ſcil. divelli, be- 

koze the Terme fo2 pears began, and then the Defendant is not bound fo ro- 

* pair it, and then the bꝛeach of the covenant is not well alligned, and ſo the Aver⸗ 

8 — ment 


Jar John Smich bꝛought Debt upon an Obligation againſt Peaze, who pleab- 
0, chat the Bons was upon condition te perkozme covenants contained in an 
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Huous: 


Lorddll and Gib- 
bans Cale 


wu, / — — 
— 


— rms wwe - AS Cm 


ment doth not anſwer the exception, and vecanſe this clauſe (alia quam) is in 


the body cf the Covenant, it ought to be [..tisfied by him who pics it, teil. by 
him who alfignes the bzeach in the Covenant, in which the erceytion is centain⸗ 
cd ; As bo the Lo2d Dyer in his argument, in the argument or Scowele Ce, re⸗ 
pozted by Ploaden 376. Where a man pleaves the eon:nent of Cettuy que 
ule, he guget to pled, that Ceituy que ute, af the time of the Jr ectfuie at wis of 
full age, ſonæ memorize, &c. foz tht is within che pur view, contr. uten the 
Statue of 4. H. 7. in pleading of a Artus, ez tat is in a clauſe g it ſelte, hich 
tonceit of Plowden, the Lozd Wray denved to be . w. iv2 he laid, he that ple ds 
the Feoffment of Ceſtuy que uſe, 92 © zrine accoz ding tothe Ste tute of 4. H. 7, 
ſhall not be dꝛiven to chewethet the Keotkoz, o Canufcz at the time of the Keoll⸗ 
ment, o2 Fine levyed was of full age, K. bn bs eccho comes in by luck ine, oz 
Feoffment (yall ſchew the lame lug Aer £1853; * t 9 4 D 5 add &f Taff after manp 
motions it was reſolved by cl} th Julie es, that de Averment af⸗zeſaid was 
ſuperfluous & ex abundanti, fog i: had been ſud icient fo; the Plaintiſt to have 
alligned the beach of the Covenant in the not repapring of Selin::Ge without 
any Averment. de non appunctuando, and if the houſs in the not repapring of 
which the beach of Covenant is ciitgned, was appointed to be pulled down, the 
ſame ſhall come in on the Defendants part to whole advantage it trencheth, koz 
ſuch appointment dath dilcharge the Covenant as fs that: In the ſame Plea, it 
was moved in ſtay of Judgement. that one Sharpe, Solicitoꝛ cf the ſaid Sir John 
in the ſaid luit, had given eight ſhillings to the Jurozs mean betwirt the 
Charge, and their Uerdict, and that matter was teſtified by the oaths of two 
men, upon which the Court examined the laid Sharpe, whe upon his oath denyed 
the matter, and alſo the Fozeman of the Jury to whom the mony was ſuppoſed 
to be given, who upon his oath denyed the fame: And if was moved, if reccipt 
of money by any of the Juro2s ſhould make the Uegrdic void; and by Wray it 
chall not, foz it is but a Milde meanoz, which is punithable on the perſon of him 
who takes the mony : But Gawdy and Ayliff Juſtices, the Uerdic is void. Ses 
24. E. 3+ 24. 14 H. 7+ 1. 20 H. 7. 30. And foz that cauſe the Judgement 
was reverſed, | 


Paſch. 26 Elix. Intr. Triu. 25, Eliz, Rot. 492. In the Kings 
Bench. 


XXII. Cordall and Gibbons Caſe. 


Nan Ejectione firmæ, upon not guilty pleaded this Jury found the ſpetiall 

matter, viz. that one Hierom Heydon was ſeifed or two "Pernages,whereof the 
Action is bzought, and came to Cordall the Plaintiff, and pzayed him to lend 
him ten pounds, Cordall asked htm, what aſſurance he would give him fez the 
re⸗payment of it, he anſwered, that he would moztgage to him the ſaid two Mellu⸗ 
ages, whereuponCordal lent him the monp, and akterwards they both went to the 
laid two Houſes, and being befoze the doozs, of them, Heydon called Tenants 
at will of the Yonſes, and ſaid to them, Sirs, J have boꝛrowed of this Cordall 
ten pounds upon thele Youſes, and if J pay this mony at Michaelmas next, J 
mult have my Houſes againe, and ik not, then J bargatne and ſell theſe Boaſes 
to Cordail, and nr? will is, that vou become his Tenants, after which Heydon 
put the ſatd Cordall into the Hauſes, and ſecing him in the Houles, he put in the 
Repes ofthe Houſes to the ſaid Cordall, by the M indowes. &c. And it was ad⸗ 
judged by the whole Court, that this con vevance, by wozd of mouth, was good e⸗ 
nough to palle the eſtate, ut ſupra, and the wozds of bargaine and ſale in this 
Caſe, are as ſtrong, as of guift and grant, See 38 E. 3. 11. 43 E. 3. 11,27 E. z. 
62,28 E. 3. 11. 
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Paſch. 26. Elix. Intr. Mich. 28. & 25. Hlig. Rot, 72: In the Kings 
Bench. 


XXIII. Nic here and Bartlets Calc. 


FREY Richards Executrix of A, her fozmer Musband, bzought an Action 
upon the Cale upon a pꝛomiſe againſt Humfrey Bartler, and declared, that Aſſumpfit 
5 in conſideration of two weighes of Coꝛn delivered by the Teſtatoz to the Deken⸗ 
1 "my dant, he did pzomile to pay tothe Plaintiff ten pounds, to which the Defendant 
9 . 0 ſaid, that after the Aſumpſit the Plaintiff in conſideration, that the ſaid two 
13 weighes were dꝛowned by Tempelt, and in conſideration that the Defendant 
I. would pay to the Plaintiff to2 every twenty ſhillings of the ſaid ten pounds 
6 0 4 thꝛee ſhillings four pence, ſcil. in toto thirty thꝛee ſhillings four pence, did dil⸗ 
\ 1 charge the laid Defendant of the ſaid pzomiſe, and averred further, that he hath 
nt been alwayes ready to pay the ſaid ſum newly agreed , upon which there was a 
demurrer. Andthe spimon of the whole Court was clearly with the Plaintiff, 
firft becauſe that here is not any conſideration ſet fozth in the Bar, by reaſon 
whereof the Plaintiff ſhould diſcharge tbe defendant of this matter, foz no p20- 
fit but damage comes to the Plaintiff by thts new agreement, and the Defen- 
dant is not put to any labour oz charge by it, therefoze here is not any agree- 
ment to bind the Platatiff, See 19 H.s. Accoꝛd, 1. 9 E. 4. 13. 12 H. 7. 15. Ses 
alſo Onlies Caſe, 19. Eliz. Dyer, then admitting, that the agreement had been 
men ſufficient, yet becauſe, it is not executed, it is not any War: And afterwards 
(uppo? Judgement was given foz the Plaintiff, 
retciſt | 
. Paſch. 26. Eliz,, In the Kings Bench; 


* XXIV. Lendall, and Pinfolds Cale. 
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175 Trelpaſſe foz bꝛeaking of his Cloſe, by Lendal againſt Pinfold, the Caſe was . 
that, two bꝛake the Cloſe and entred, x did the Treſpaſs,the Owner of the land Treſpfias. 
bzought an Action of Treſpaſſe againſt one of them, and had Judgement, and ex? 

ecution acco2dingly,and afterwards bzought Zreſpaſſs againſt the other, and de⸗ 3. 
clared upon the ſame Treſpaſſe ; And by Ayliff Juſt ice, it is a good War, and 

he likned it to the cafe of one Cobham, who bzonghtan Action of Treſpaſſe of 

Aſſault and Battery, and recovered and had execution, and afterwards baoughf 

an Appeal of Mayhem againſt the ſame perſon upon the ſame matter, the laid 
Recovery and execution is a good Bar, &c. ſo here as to the bzeaking of the 

cloſe, but not as to the Entry: But by Wray, it is a good Bar foz the whole, 

and he likened it to the caſe of Littleton, Pl. 376. A Releale to one of the Wreſ- 
pallers,thall diſcharge both,Gawdy agreed in opinion with Ayliff, 


e Kings 


Paſch. 26. Fliz, In the Exchequer. 
XXV. Kempe, and Hollingbrooks Cale. 


JE an Ejectione firmæ fo2 Tythes, the caſe was upon the Statute of 18. Elis. 
Cap. 6. Wy which it is enaced, that no Paſters, and Fellowes of any Col- Ticke: 
edge in Cambridge, 2 Oxford ſhall make any Leaſe foz life, oz years of 
any Farm, oz of any their Lands, Tenements, o2other Yereditaments to 
the which any Tythes, arrable Wand, Meadow, oz Paſture doth, oz ſhall apper⸗ 
ta ine, unlefſe the third part at leaſt of ** Rent be reſerved, and payed 
2 in 
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in Cone fo2 the ſaid Colledges, &c. otherwiſe every Leaſe without ſuch 
Jreſerv.tion chall ve void, &c. It now, the lard Statute ſhall ve conſtrued fo cx s 
tend to Leaſes of ſuch extraczdinary pecuniary Tithes which are not naturall 
62 paid in kind. It was arg ued, the che ſald Statute is to be intended of Tithes 
in kind, and allo of ſuch things to be demiſed which render Cozae, Yay, &c. 
Eut the Tiches in London Which 15 the thing de wited in our caſe, doth not ren⸗ 
der any ſuch thing, but ont v many acces to the decree made ez he payment 
Tiches in Lau- of Tithes in London in the time of E.. 9 althousy the words of the Sta⸗ 
don. tute be (other Vereditaments) to the wyich up Tithes, &c. Pet the laid Stas 
tute doth extend to Tithes in grole, but they wught tobe ſuch Tithes which are 
of fuch nature as TLitge⸗cz i, and Tith hay: And Manhood ergeif Baron held 
clearly, that the Le2fe of theſe Tiches is good enough, notwithſkanding the de⸗ 
fect by the ſpeciall Reſervation which is limited and \ppoiicces by the Statute. 
and ſo by him, a Wenne of a Youic, Kent, ill, cv, &c. tne put of che laid 
Statute: And as te the Tithes, nutwith tuanding the wilds of the Z:5-trte are 
generall, any Zr hes; yet he conceived, the fotiifuto vaght to be intended of 
Tithes of common Night, :ndnct vffuch cuſlemarf Tithes © the'r of London a Crd 
are, and fherefc2e, ik all the Parithoners payiciibe in modo Dic.mon- wv es 
di, ſcil. fo pay a cerfatiie lum of menp koz all menner of Tithes, upen 82s jou 1 
miſe of ſuch « Reco2y, ſuch ſpeciall Neſer v. tion ig net recefſery,: foz theſe are | ts 8 4 
Tithes againſt common Right, and no Tithes are within the pur view of the n: 
ſaid Statute, but thoſe which are annucll, and thereſcze a Wege of Tithe⸗wood geil y 
is out of the meanias of this Statute, ez non renovantur in annum, and he ſaid [yl $77. t 
that upon a Leoſe of the Tithes of Thirryes, a rent ought to be reſerved accoꝛ⸗ Aeli 
ding to the Statute, and the Farmer may bzing his Chirr ies to the Market, and I ben 
buy Coꝛne. Suit Juſtice contreryv, fo2 the we25s ot the Statute are generall, umb lk: 
and note, that this Leaſe was of the Rectozy of S. it Lawrence in the City of 4 Gly Camino 
London, there was another matter moved in this c fe, becauſe the leaſe wheres tach 
of the Action is bzought, was made by the name ef -:ſter or Guardian, and the | ib. 
Fellowes, whereas the true name of their Colledge is Maſter and Fellowes. Tien £ 
Miſno ſmer. And it was argued by Atkinſon, that the ſame is not ſuch a Piſnolſmer which [nei 


— — — 
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makes the Leaſe void, foz (five cuſtos) are wozds of ſurpluſage, v. 7. H. 6. 13. hen Oln d 
And allo the cale of the Cookes, 20. Eliz. Plow. 531. The Coꝛporation was by I thr perſonally 
the name of Paſters oꝛ Governoꝛs and Comonalty, myſteriæ coquorum, &c. unt 
And they made a conveyance by the name of Malters oꝛ Governoꝛs, and Como⸗  Wavfien att 
nalty, artis five Myſteriæ, &c. the ſame is no ſuch Miſnoſmer as ſhall make nme 
void the conveyance, foꝛ Art and Miſtery are both cf one ſenſe. Ch 
been 
Ta ſch. 26, Elix. In the Kings Bench. mmm. 


ker lt 
XXVI. Harvey, and Harveys Caſs. ihrn 


Lare Harvey, one of the Daughters of Sir James Harvy Alder man of London 
Conſultation. Libelled in the Spirituall Court againſt Sebaſtian Hai vy, Son and Execu⸗ 
to2 of the ſaid Sir James, foꝛ a Legacy bequeathed to her by her Father; Sebaſtian 
did not appear, foꝛ which he was excommuntcafed and taken by a TW ut of ex- 
communicat, capiendo, andimp2tſoned,and afterwards he came into this Court, 
and ſurmiſed to the Court, That the ſaid Sir James in his life had given to the 
laid Sebaſtian all his Goods and Chattells, and was allo beund unto the laid Se- 
baſtian in Statute-ſt: ple of two thouſand pounds, whercupon he had a pꝛohibi⸗ 
tion, and now the Plaintiffs councell pꝛaped a conſultation, quatenus non agitur 
ad validitatem fadi, aut Statuti. And Egerton Solicitoz of Councell with the 
Plaintiff cited Judgment given in the like Caſe betwixt Lodge and Ludding- 
ton. where ſuch a ſpecial conſultation was granted: But Wray put a difference 
betwixt the laid Caſe and the Caſe at Barre, foꝛ here in this Caſe is a oo by the 
1 eſtatoꝛ 
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Duke of Northum- 
berlinds Calc, 


here is a Statute of two thouſand pounds, in which Caſe the Obligations 


which could not palle by the derd, hill be ſubjed to the ſaid Sta⸗ 
tute. 


Trin. 26. Flis. in the Exchequer. 


XXVII. The Dake of Northumberlands Caſe, 


Me late Duke of Northumberland ſeiſed of five Delluages in the Pariſh +7 og and 
of St. Sepulchres London, in the Tenure of W Gardiner, bp deed indented Mm 


and enrolled {o2 miep bargained and ſold fo 1 L all his Tenements ſcitnate 
in the Pariſh of St. Andrews in Holborne in the Tenure of W Gardiner, to 
have to the ſaid I L fo life, foe cemainder to K his Daughter in Fee: Atkin- 
ſon, The bargain .ad ſale is void by reaſon of the Miſnoſmer of the Pariſh, 
notwithſtaͤnding the truth of the Cenure, foz by the grant and bargain and 
ſale of all his Tenements in the Pariſh of St. Andrews nothing palſeth , and 
the truth of the Tenure lubſcquent ſhall not help it: And by Man- 
wood chief Baron, the ſale is utterly void, fc2 the falfity doth p2occed the 
truth a certainty : And it was argued , that 1-L entring by colour of the \.:me 
bargain and fale is a diteiſo2 ; as the Cale is betwirt Croft and Howel, 20. 
Eliz. Com. 527. Pet if he w. s but Tenant at Mill when he made the Leaſe 
foz years,the ſme wis a Dilleiſin to the ſaid Duke; and fhen the Duke being 
diſſeiſed , he is attaintes of treaſon, 10. Matrix. Andnow we are to ſee what 


things accrue fo the Queen by the ſaid Attaiaver : and as tothe it was ſaid, 


that at the Common Law a Right of Entry, ſhould Eicheit , but not without 
office found thereof, no moze then Lands in poſſeſton : And by the Statute of 
26. H 8. it isenaced,that every perſon att ainted of high treaſon , ſhall fozfeit 
all his Lands and Tenements which he had af any eſtate of Inheritance, by 
which Statute a Biſhop, Abbot oꝛ Tenant in tayl in ſuch Caſe ſhall fozfett even 
without Dfice : But in the Statute of 33. H 8. there isa ſavinx fo every 
other perſon all ſuch right polleſlion, ſo as in that Caſe by thit Statute the King 
th all nat be in polleſlion without Office, but Hill have a right, but cannot cater 
befoꝛe Dffice oꝛ alter. And he is to have a Sci. facias againſt him, who hath the 
poſlellion, and he hall make his defence as well as he can, and the words of the 
ſatd Statute, That the King Hall be in actuil poſeſſton,ſhall not be conſtrued to 
extend fo an ual and *bſlut» paTeTi n, but tuch a poſſeliton only which he had 
at the Common L:w zfter Dice und, fo as the Statufe doth not give to the 
Jing a larger poſſeſſion but en mſier, without the circumſtance of an Office : 
And of that opinion wis Manwoo | chief Baron, and Shute ſecond Baron: And 
then it was moved further by Cook , beciuſe that the Queen by the Attainder 
hath buf a Right ; and the Qucen makes the grant of the Beſſnages them⸗ 
ſelves,the ſame grant is void. And he granted that the Queen might grant a 
real Action, and a Right ok Entrv ; but ſuch a grant ought to be conceived in 
ſpeciali wozds, as fo ſap, That the Duke of Northumberland was ſeiſed of five 
Moſluages, and by ſuch a one dilleiſed, and after the Duke was aftainted, and ſo 
granted, foz the Queen map grant ſuch a Right by reaſon of her Pꝛerogative, 
and therefoze the ſame onght to be granted by ſpectal woꝛds, as in the Caſe of 
Mynes in the Commentaries. and accezding to that was the opinion of the Ju⸗ 
ſtices in Cromers Caſe, 8 Eliz, which Caſe ſee, repoꝛted by Coke in the Caſe of 
the Pargueſle of Wincheſter, 
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Trinit. 26. Eliꝝ. in the Kings Bench. 


XXVIII. Dayrellazd Thinns Caſe, 


dward Dayrell bought a Wait of Erroz againſt Sir John Thinns upon a 

Judgment had by the Defendant againſt the Plaintiffs Father of the Pan⸗ 
noꝛ of Mexden : And Erroz was alligned fo2 want of warrant of Attozney, 
And the Plaintiff pzayed one Certiorare to the cheik Juſtice of the Common 
Pleas,and another Certiorare to the Cultos Brevium, both which returned , non 
invent aliquod warr, and now Sir John Thinn being dead, the Plaintiff bzought 
another Wu zit of Erroꝛ by Journeys accounts againſt John Thynn Son and 
Meir of the ſaid Sir John Thinn, who appeared and alledged Dimtnution,in hoc 
that tho Warrant of Attozney is not certified, and pꝛaped another Certiorare 
unto the cheif Juſtice ol the Bench, and another to the Cuſtos Brevium, and it 


2 


was argued by Clark, that in this Caſe Certiorare ought not be granted, foz a 


Certificate is in the nature of a tr pal, which ſhall not be croſſed in the ſame 
Action; but the parties tothe Action,and their Heirs ſhall be bound by it, eſpe- 
cially when the matter is certified by one who is Judge of the Kecozd, and that 
Certiorare ſued at the pꝛaper of the Plaintiff ſhall be as peremptoꝛp, as if it had 


been ſued at the pꝛaper of the Defendant, koꝛ the Plaintifft may alledge Dimi⸗ 


nution as well as the Defendant, 7 E 4. 25. by Yelverton, And a man 
cannot have Certiorare of a thing which 1s contrary to the Recozd, which is cer⸗ 
tified, 11 E 4, 10. by Laicon : So Diminution cannot be alledged in this 
Warrant of Attozney , becauſe it hath been certified here, that no Warrant of 
Attozney is to be found, &c. 9 E 4. 32. by Billiny ; Egerton, Sollicitoz cons 
trary: Fo2 the Certiorare obtained at the (ute of the Plaintiff, ſhall not pꝛevent 
the Defendant. And the courſe of pꝛoceeding in a Writ of Erroz, when Erro 
is aſſigned out of the Recozd , and not of a thing within the Kecozd, is ſuch : 
After Erro2 aſſigned, befoze that a Sci. fac. iſucth againſt the Defendant ad au- 
diendum errores, the Plaintiff may pꝛay a Certiorare to the Cuſtos Brevium, in 
whole hands ſuch collateral things remain, foz the Plea Roll doth remain in the 
caſfody of the cheif Juſtice, but the Daginal Waits, Elloines and Warrants 
of Attoznep remain in the hands of the Cuſtos Brevium;and ſuch a Certiorare the 
Court may grant to the Plaintiff , without making the Defendant pꝛivp to if, 
And notwithſtanding that che Defendant hath pleaded,in nullo eſt erratum, and 
ſs hath affirmed the Recozy to be ſuch as is certified, pet the Court ex Officio, 
Gall award a Certiorare to aſſertain themſelves if there be any ſuch Warrant 
of Attoꝛnep oz not: which ice 9 E 4. 32. by Billiny,and therefoze the Certio- 
rare being awa rved, ex Officio, hall not pꝛejudice the Defendant ; and to this 
purpoſe he citedthe Caſe betwirt the Lozd Norris and Braybrook in a Wait of 
Erro2,where the Lozd Norris being Plaintiff pꝛaped a Certiorare to the Cuſtos 
Brevium , to tertiſie an D2iginal Wat , upon which a common Recovery was 
had, and had it and the Cuſtos Brevium certified, that there was no Daiginal; and 
afterwards the Defendant pzayed ancther Certiorate,and had it: and ſo in gur 
Caſe here eſpecially , becauſe the Defenvant was not party to the Recozd, noz 
hath day in Court, at the time that the laid Certiorare was granted, foz the De- 
fendant is not party befoze the Sci. facias ad audiendum errores be iſſued foꝛth a- 
gainft him: and therefo2e he comes timely enough fo pzay a Certiorare. See 
28H 6,10, and 11. And J grant that the Certificate upon a Certiorare which 
was awarded after a Sci. fac, ad audiendum errores ts peremptozy and final, but 
contrary where it is granted befo2e the awarding of ſuch Scire facias : See Book 
Entries 271. The Plaintiff aCigneth Erroz in the Dꝛiginal Wait , & pete 
br. Domini Regis Cuſtodibus Brevium , &c. ad breve illud origin. certificand. 
and upon the return of the Certiorare, the Plaintiff pꝛaped a Scire facias ad au- 
dien dum errores. And ſee there 293. Where it appeareth, fol. 272. that Cer- 
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tiorare i ued at the ſute of the Oekendant in etre alter he had dalledg 145 55 Ni- 

nution: and that is after Scire tacias ad audiendum errores returned; and ſcc 
Certiorare bekoze Sci. facias awarded 271, &c. and this Certiorare is only ex 
officio, and awarded only to enfo2m the Ceurt ; And in relpecok the Certiorare 
the cheik Jullice of the Common Pleas, ko whom the Certiorare is directed, is 
but a Hiniſter, and not a Judge. And as to the Tale of 9 E 4. 32, befoze ct- 
ted, he cculd not have a Certiorare, 145 could not alledge Diminution, becauſe 
he had pleaded in Nullo eſt erratum, by which Plex he Had confelled the Reco 
which is certified te be a full and perfect Reco2d, and filly certified, and againſt 
that matter be hall not alledge Diminution: And in cur T: ae there is not anp 


lich tentrariefp as hath been dbieced, fo2 the return of the certiorare is, Non 


inven ali quod varrant- not pꝛeciſely, quod non habetur aliquod warrantum; 
And theres oe tf the Cohntt nowet the pꝛever of the Defendant grant another 
Ce! tiorare, myo hl 91s & Nes 21 ( quod habetur warr. Attornat.) the ſam e is 
net cantraty ta chureturn ck the firſt Cortificate,but they both map ſtand wing 
ther, lo upor. ku ther fool) HED Marrant Bf Attoznep may be found | £6 upon 
tb. mäkter th. Cen: f eU nit be enveigled by any luch contrarietp, oz 
(ron invent al quod Warrant, | FEET CD upon the Erff certiorare, and iuveni 
quoddam warr. } Upra the iccoi: orare are not meer contrarp; And 
do Wray theilt Juttie e, Th. tit weuld Ur Bath to grant a new certiorare 
but if end VA ina tculd be alledged it weuld be scher wile, as it 
Was abfudgod in the Cole * one Rug + Who certified no Wk. tal attors 
ney, and if WATDS it was moved mother certiorare, às it is here, and be⸗ 
cauſe the Wugin e vg inter of e [.aflels ar, executor, Teſt, &c. where 
he was not named Exetutoz in the grit certiorare; 
ae Was gräntsd. 
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Trin. 26. Eli in the Kings Bench. 


XXIX. Withy and Saunders Caſe. 


upon that matter a new Sa 


Dimin. jo. 


[thy libelled againſt Saunders in the Spiritual Court, and now came Tychs will nes 
Saunders and ſurmiſed , thet Withy had libelled agatuft him koz Ty "th- pat by grant 
owed, that all the claim that Wichy had 
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rale, and 
17 by a grant made without deed, and by the Law rap tzings Wwouls not 
pille without deed; And . that the Spiritu! Court would not. lle ot 
this Plea, and therekczc P2537 dzehibition: Ind th. Court upon the firſt: Do⸗ 
tion conceived pꝛchi⸗ itien dtn tis, ko ic the grant be witheut gerd, no⸗ 
thing palted, and then“ th na Withy caule te £107 theſe Dyths a gainſt the 
ſgid Saunders, And ctwichttgading ther Tyrhs re quodam modo ſpiritual 
things, and ſe dem nd.bie in a Ccurt of that nature, pet new ein divers reſpects 
they ere become a Lav-fee, ad Lip thing, fc2 a Wait of Alltze of Mortdaunce- 
ſter, and in Alltze ef devel di in pes of them z änd a Flne map be levped of 
them. Vut if hath been der bteb, whether TLyth= be deviieable by till: But 
at ancther day the metter wis mover, and the Court was clear of opinion, that 
a conſultation cheuld he cwarded, fo2 whether Withy heath right oz not right to 
their 1 auntent of common richt cnght fo pav 5 Tyths, and he ought to 
ſever them from he nine verts, and whoſcever £.42s them, whether he h. th right 
fo them 02 no right, daunders is diſcharged: : Wut Saunders may Pꝛelcribe! in mo- 
do decimandi. withcut making mention of any ſeverance, and may ſurmiſe, that 
fre Tyihs do belong to , with whom he hath compeunded to pay ſuch a ſum 
(£2 all Tyths and afterwards a a conſultation was awarded. 
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Trin. 26. Eliv. in the Kings Pench. 


XXX. Stacy and Carters Caſe. 


A Tacy bꝛeught an Action of Treſpaſſe fo2 bꝛeaking his Cloſe againſt Walter 
Carter, and declared of a Treſpalle in Somers-Land in Tunbridge ; The De- 
kendant ple..ded, that heretokoze he himſelf brought an Allie of Novel diſſeiſin 
againſt the now Plaintifk, and ſuppoſed himſelk to be dilleiſed of his Free-hold 
in Lee juxta Tunbridge , and the Land where the Zreipalſy inppoſed to be done 
was pit in view to the Recogmitozs of the ſaid Alize, and further averred, that 
the Land where, &c. and the Wand then put in view is one and the lame, &c, 
upon which there wisa Demurrer: Exception was taken to the fozmok the 
Demurrer, becauſe in the percloſe and concluſion of the Demurrer their werds 
are omitted, Et hoc paratus eſt verificare. Put as tc that, it was fats. vy the 
Court, that the Demurrer was well enough, with e2 without ſuch A verment in 
the concluſion of it, which ſee oftentimes in the Tommenkaries, &c. and in the 
book of Entries 146. the greater part of the Demurrers have not any ſuch 
concluſton. Another Exception was taken to the barre, becauſe the Delen⸗ 
dant plends, that beretofoze Walter Carter had bꝛought an Allize agaiuſt the 
now Plaintiff, &c. and that the Land put in view to the Necognitoꝛzs ok the Al⸗ 
ſize per præfatum Warrbamum Carter, &c. and the Land where, &c. is all one, 
&c. here i Warrhamum faz Walterium, and notwithſtanding that, it was after 
demurrer,and not atter verdic, it wis adjudged amendable, and as to the matter 
of the barre, it was laid by the Dekendants Csuncil, that recovery of Lands in 
one Town, by precipe quod reddat, is nat a barre foꝛ Lands in another Town, but 
where the recovery is by Allize it is otherwiſe , foz there the Plaint is general 
Se lib. tento, and che Plaintiff ſhall recyver per viſum Juracorum, and the view 
is the warrant of the Judgment and Execution. And therekoze ik a recovery 
in an Allize be ple. ded in barre, not compꝛiled, is not any Plea againſt if, as in 
the Caſe of recover ies upon Precipe quod redd:t ; but not put in view, and ſo 
not compꝛiſed, &c. which p2oves that the Reco2d doth not guide the recovery, 
but the view of the Jurgzs. See 26 E 3. 2. Allize bꝛougbt of Lands in D. the 
Tenant ſaith, that he holdeth the laid Lands put in view joyntly with A, not nas 
med in the zit, &c. and hewerh the deed of the Jopnt⸗tenancp, Which ſpecks of 
Tenements in B. the plea holdeth gosd, becauſe he alledgeth the Jopnt⸗tenancy 
and the Lands pat in view: Dee act. 24 E 3. It was laid on the Plaintiffs 
ſide, that recovery of Land in Lee juxta Tunbridge could not extend to Lands in 
Tunbridge , no moe then a recovery of Lands in one County can extend to 
Lands in .nother Connty : See 23 E 3. 16. Allize of Novel diſſeiſin bacucht 
of L393S in N, the Defendant pleads recovery in Allize, &c. b2ought befoze 
by bim againſt the now Plaintiff of Lands in N, and the ſame Lands put then 
and liad in view, and adjudged no barre. See alſo 16 E 3. 16. in an Allize 
of Tenements in W,the Tenant pleads a Recovery of the lame Lands againſt 
one Aby Adlize bought of Tenements in C, which was found by the Allize, z that 
C isa Bamlct of W,and the Plameif nocwichſtanding that recovery ſv plead- 
ed had Judgment, fo2 a recovery of Lands in one Town ſhall not be a barre in 
an Alltze of Lands in ansther Tewn. See Br. to Judgement, 66 10 E 3. 
And the whole Tous t was clear of spinion, that the plea in barre was not good, 
02 in the Allize which is pleaded in barre in the principal Caſe , the Tenant 
there, who is now Plaintiff in this Acton of Treſpaiſe , pleaded Nul tort net 
diſſeiſin, which plea, as to the Frec⸗hold in Lee juxta Tunbridge, and therefoze it 
cannot be like tothe Caſe which hath been put off, 26 E 3. fo2 there the Te⸗ 
nant pleaded, that he held the laid Lands put in view jopntly, foz there he a- 
greeth with the Plaintiſt in the Lands demanded, the which 3Lands are put in 
view; 
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view; but if in the Caſe ct barre the Defewvant being Plaintiff in the 477 
{3e,the now Plaintiff being then Tenant , had pleaded fo the Wand put in 
view in barre, and the Plaintiff in the Allize had recovered, now in this Acti⸗ 
vn of Trelſpatle the Plaintiff in the Allize being Delendant in the Action of 
Trelpaſle, might well plead this Recovery in barre, ſoz by his plea in the A 
ſize he hath tyed himſelk to the view, and fo the Land put in view, but if is 
not ſo in the Caſe at Barre, where the Tenant in the Allize pleade, nul ſort, 
nul diſſeiſin, foz there he doth not plead exp2efly to the Land put in view, but 
to the ſuppoſal of the Plaintiff ſc, de libero tenemento in Lee juxta Tunbridge: 
after wards Wray, with the allent of the other Juſtices awarded, that the 
Plaintiff ſhould recover his damages: See by Wray, 44 E 3. 45. in Af- 
ie of Tenements in B, the Plaintiff pleads, that he himſelf brought an 
Allize of the ſame Wenements, and his plaint was of Tenements in E, and 
the lame Wenements put in view, and recovered, and holden a good Plea, be⸗ 
cauſe the Tenant hath ſaid that the lame Tenements were put in view, and 
that fork vo Allize, upon which the Plaintrff ſaid, not put in view, and ſo not 
compzitod. 


Trin. 25, Elz. in the Kings Bench. 


X XXI. Reuicombe an Purkers Caſe. 


N an Action of Zreſpaſſe the Jury found this l[pecial matter, that the 
1Gzandfather of the Plaintiff was ſeiſed, and made a Feoffment to the vie 
of himſelf foz life, the remainder to the uſe of John Father of the Platntiff | 
in tayl;the Gzand-father dyed,the Father entred, and by Indenture by Wozds Feoftments 
of bargain and ſale, without any woꝛds of Dedi & conceſſi, conveved the Lands 
to the uſe of A in Fee, and in the ſame Indenture was a Letter of Afozney to 
make Livery , which was made accozdingly ; and the ſaid A by the laid In⸗ 
denture covenanted, that if the ſaid John ſhould pay bekoze ſuch a day fo the 
ſaid A fozty ſhillings , that then the ſaid A and his Heirs would ſtand ſeiſed, 
&c. to the uſe of the ſaid John and his Heires; and if the ſaid John did not pay, 
&c. then if the ſaid A did not pay to the ſaid John within four dayes ater 
ten pounds, that then the laid A and his Yeirs from thencefs2th ſhall be ſeiled 
to the uſe of the ſaid ſohn and his Yeirs , &c. and the ſaid John covenanted 
further, by the ſid Indeature , to make fuch further aſſurance as the Council 
af the ſaid John qheuld adviſe. Each party failed of payment. John tevyed a 
Fine to A withcut uns confideration;it was adjudged upon this matter a good 
Jeofkment well executed by the Livery , notwithſtending that the wozd:. of 
the conveyance are snip by bargain and ſale ; and that the Covencnt co be 
ſeiled fo the new uſes upon payment , and not payment being in ove and tte 
ſame deed , Ghzuld raiſe the uſe upon the contingency , accoving to the limi⸗ 
tation of if; and Judgement was given foz the Plaintiff acco2d- 
inglp. 


7 


Trin. 25, Elz. in the Kings Bench. 
XX XII. Bedowes Caſe. 


Nan Action of Debt upan a Bill ſeated againſt one Ezxdow ; he demand⸗ 

ed Dyer of the Bill, which was, Memorandum chat J John Bedow have as Debe 
greed to pay to R'S the Plaintiff twenty pounds, and thereupon there was a Y 
Demurrer, firſt, that the veed wanted the woꝛds, In cujus rei teſtimonium, &c, 
but notwithſtanving that the Court held the 75 good, and ſaid ſo it was lately 


. Düdged; 
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Adjudged: Anothe er matte Wes becaule the woꝛds bt the rent rad cre in the 
pꝛeter tence, & have agrerd, but notwithltanding that exception the JL: anti 
hav üdgement to recover,as by Wray,thcle wozds,dedi & conceili „at cezding Tr 

Je Szammaticall lence imply a guilt pꝛecedent but yet they are uicb ag vos 
of. a paefent conveyance, and Judgement was given fo; the V4. ite. 


1 9 7 e p 1 
Paſch. 27. Elig. In the Common Picas, 
III. A421 2 and Sx ih; Caſe, 


Eorge Marth bauch a Koplebin againſt Smith and Paget, Who man 

Tonuſans as) Waplics to Ralph Bard, and upon the pleading, tho Cale 

Was, That Sir Francis Askew, 3345 leiſed of the Manne: cf Caſtord in his 

Demeine, as of Ice, which Pannoz, did extend unt Daſton, North: kelſey, 
50uth-kelſey D and C, aud hav bemelnes and let pices, parrell of the laid Man⸗ 

5 noꝛ, in each or the laid @ JWnes, and ſo leiled, granced, cotum Maneri um ſuum 
MAS: de North- kellay in Northkelſay,to the {aid Bard and his Weires, and granted 
further, all his Lands, Tenements, and Yereditaments, in North- -kelfey, 
and to that grant, the Tenants in North- kelſey did aftorne And tge and in 
Which the laid Diſtreſſe was taken is in n kelſey; £98 only que ion in 
the caſe was, if, bp this gr: ank fo Ralph Bard, a Mantis 3 Þ afed, oz not: And 
che cafe was argued by the Jullices; And Peram Lult tier e That up⸗ 
on this grant no Pannds palked, fo2 befoze the grant, there was 1 Janne 2 of 
North kelley, 02 in North kelſey,therefoze no anne? ca it the Lands 
and ſervices in North: kelley hall paſſe as in aroſe, fe2 they b Ic nc f known 
by a Manno, but ſoz parcell of a Bannoz : Anda Bans is a thing Which 
cannot be lo eafily created, koꝛ it is an Heredita mend Which dof! 5 conſtſt of 
many reall things, and nco2 pot 'aled together bekoze time of memozp; com⸗ 
mon reputation cannot be intended of an opinion conccived within three oz 
four years, but of long time; And appenvancy cannot be made peelently, but 
by a long trac of time: As an Advowſon in groſſe cannot be made by an Ach 
appendant, and the Queen her ſclfe by her Wetters Patents cannot make a 


Chliow $ 


Manndoz at this dap, a pines we fortiori,a ſubject cannot; and the Queen cannot 


Aannor. what 
It 1s. 
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by her Wetters Patents without an ac of Parliament anner a anne fs the 
| Dutchp of Lancaſter, . 1. Ma. Dyer 95. And where it is uſuall, that 
Reputation. the Qucen both grant Lands, tenendum de manerto ſuo de Eaſt Greenwich in 
communi ſoccagio, if upon the death of inch a Gꝛantee withent heire, the laid 
Land both re bert unto the + Dusen in point if Ti:cheat, the laid Land ſhall 
not en ar the laid Manno, for the demur was not parcell of the Pan⸗ 
no2 in kruth, but in ro putation: And he cited a caſe, that the Lo2d Sturton 
of letled of the Mannoꝛ ort Quincamore, and was allo ſeiſed of the Mannoꝛ of 
Charleton which Was holden of the (and Mannezok Quincamore; The Ln2d 
Sturton was attainted of Felony ; aud akterwards Zucen Mary gave the 
ſaid Mannoꝛz of Quincamore to Sit Walter Mildmay cum ſuis omnibus juribus 
& parcellis, it Was adjud: Jed that the Wann of Charlton did paſſe, fo it is nov 
become parcell of the Mannoz ok Quincamore, and J grant, that things which 
Noe With the Land ſhall palle well enough: As ik the Queen grant to thee 
Grants of the Coparceners of ty2ee Pannozs, the liberty of Warven in all the ſaid thꝛee 
King. Hannoss, they BA ar ds make partition lo as 1 Toparcener hath a Yan 
nog, and the one ok yen grants her Panne, the Gzantee hall have Wars 
rant: But ik the Queen gran ta Wer t (ut ſupra) and the Coparcencrs make 
Partition, and e. 55 of them hath a 5302, ſher call not have alſo a Leet, 
but the Leet which was granted both remain in common, and there {hall net 
be there, upon ſuch partition, ſeveral Loeets t An 2D alſo J grant that in the 
cult of (90 Coparcrners of a annog, ik to each of them ur on partition be als 
lolted 
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lotted demeanes and fervices, each of them hath a Mannoz, foz they were com⸗ 


pellable fo make partition by the common Law being in by delcent, See 26, 
H. 8. 4. 9 E. 4. 5. contrary of Jopnt⸗tenants, fo2 they arc in by purchaſe, and 
were net compellable by the conimon Law fo make partition, therekoze upon 
partition betwirt them a Bent canact be reſerved. fo2 the equality of the par- 
tition: And in every Mannoz a Court is requiſite foz a Cerirt Baron is in⸗ 
cident foa Hannoz, but a Court cannot at this day be kounded oz erected, but 
it ought to be of long time: And in our Caſe, nc Court hath ever been holden 
in North. kelſey: And ik J be ſciſed of the Mannoꝛ of B which extends into 
C and B, and J grant my Pannoz of Bin D, now a Panndꝛ paſſeth, and doth 
extend into D, and the reſidue which is 1n C ſhall remaine in mee in groſſe, 
v. 9. E. 4. 17. Catesby; And ik be leiſed of a Mannoz which doth conſiſt of 


fervices, and of twenty Free⸗holders, and one hundzev Acres ok Demeſncs, 


and J grant the iervices of my twenty Krec⸗holders, 4 fo2ty o2 twenty Acres 
of the lald ane hundzed Acres, a Pannoz ſhall pafic, although it was not gran⸗ 
ted by the name cf a Mannez; but ik J grant the ler vites of three, four, oz five 


Court Baron: 


of my Free-holders, and fozty oz twenty ok the laid one hundzed Acres, upon 


ſuch a grant no Mannoz ſhall palle: Windham Juſtice contrary, Mee are 
not here to ſpeak of the creation of a Bannoz, that is a kozrain matter, but 
wo arc here to tonſider upon the dtviſton, and appoztionment of a Mannoz, 
they that have argued in this caſe at the War, have ſtood much upen the 
we ds of the Convepance, manerium ſuum de North. kel ſey, and that Sir Fr. 
Askew af the fime of that aſſurance, had not any Pannoꝛ of North - kelſey, oz 
in North kelſey, but that is net any reaſon, foꝛ ik Ceſtuy que uſe (meane be⸗ 


tween the Statute of 1 A. 3. & 27 H. 8.) will make a Feoffment of the 


Mannoz which was in ule, by theſe wozds, manerium ſuum, the fame had been 
good, and yet it is not manerium ſuum,, but the Mannoz of the Feoffees, but 
if may be ſatd ſuum, by procenamy of the pꝛofits accoving to the truſt and cons 
fidence repcſed in the Feoffees; lo in our caſe, in as much as Sir Fr, Askew 
had befoze this grant alwell demeſnes as ſervices in North-kelfey, it may col⸗ 
Literally be ſaid a Bannoz there, and notwithſtanding that tempore con- 
ceſſionis (proprie loquendo / no Manncꝛ was in North; kelſey, pet now upon 
opezation of the Law, upon this grant a niw 3anno tall rife; foe in Diverſe 
caſes where a thing which was not in eſſe tefoze,upen a grant, may riſe: As if 
I grant unto you gut of my Land a Rent de novo; And allo a thing which 
Wag not in eſſe brfoze, may upon a grant take upon it a new nature; as if I, 
leiſed va great Mod, grant to vou Eft e vers out of it, they were not befoze 
in me but as del dods and Tres, now by this grant they are become Eſtovers 
in the Gzantee, fo as they ars in the G2intes in another nature, then they 
were in mee: So in gur cafe, although North. kelſey was not a Mannoz in 
Dir Francis Askew, yet now upon the grant it 1s a anno? in Bard, 9 E. 4. 
17, And as to the matter which hath been chjcged, becauſe a Court cannot 
ncw begin, the lame is not any reaſon, kez the Court Baron is incident to the 
Manno, and alſo to every part of the Pannoz, and tranſitozp through the 
whole Mannce, and if Sir Francis Askew had (old all the demeſnes of the an⸗ 
noꝛ in Caſtord, where the Court Baron foꝛ the ſaid Mannoꝛ had alwapes been 
held and not elſe-where, pet ſuch a Court might be holden in any part ef the 
Demeanes tn any other cf the leid Townes: The Lo2p Anderſon, to the fame 
purpoſe, it hath been argued of the other ſide, that the anno? voth net paſſe, 
becauſe the grant is in theſe wozds, manerium de North-kelfey , in North- 
kelſey, J conceive that theſe woꝛds (de North: kelſey} are void, as matter of 
ſurpluſage and the grant ſhall be conſtrued as if the woꝛds had been manerium 
ſuum in North. kelſey: And a Pann? is ſuch a thing, as may be detezmined, 
divided, and ſuſpended: As ik the Lead of a Manno lealcth foz pears all the 
Demeanes of the anno, the l is lulpended during the terme fo 

2 Years 


Aibitrement. 


= 
Du — — — — — — 


Allineton and Bates 


5 Cale. 


»oars, as latelp it hath been adjudged. And a Warranty map be divided, as ik a 
Feofmcart in Fre be made to two with warranty , and the one of them rcleas 
lech the warranty: vide L 5. E 4. 103. A ſeilod of a Mannoꝛ which extend; 
eth in four Towns, B, C, D, and E, and he gives his Pantiez in B, C and D 
by this gift the anno and all that is in the ſaid four Towns palleth. And he 
cites alioa Ciſe 21 E 4. 3. The Load of a Pannoz ciefted a Chappel with, 
in his ſatd $.;3n92 as a Thappel of Caſe , &c. did afterwards it is a Pariſh, 
Church, now it is become pꝛelſentable, an advoulonaptendant , as the (oil 
upon che which the Church is built is parcel of the Manna2, Dee 2 . 6, 9. 
ne Wanne map be parcel or another Mannoz, as A Leith of B twenty 
acres of Wand, as of his £.nnc of C, which Manie B hölbeth of D, as of his 
Mannoz of E, B dpeth withuut Beir, fo as his Mannoꝛz of C is eſcheated unto 
D: now the twenty acres are holden of the Pannoz of C as they were bekoze, 
and the Panncz of C is by the Elchent become pircel of the Mannoz of E: 
And by Leaſe of the Manno of E it thall palle, and I do not know any vdiffe- 
rence nom between the Taſe of Parceners, and the Caſe ok Joynt-fenants, 
foz now they are both equilly compellable to make partition: And he cited 
the Cale of one Eitopp. latelp adtudged, viz. the Queen wis forfed of the Ke, 
029 of D, which ertended inte te Counties of Lincoln ang Vork, and the 


Queen granted her Negozp of D in Lincoln, theſe are ſeveral grants, and now 


upon the matter they are become keveral Redozies. And as to that which 
hath been objected conterning a Court Baron which ought to belong to this 
new Panngz, and that ſuch a Court cannot now at this day be ereged, and 
therekeze here cannot ben Pannoz; here needs not the erection of any new 
Court but fozafmuch as the Cont Baron beſoze this grant unght he by Law 


holden in any place within the Pannoz: therekoze every part of the Demeans 
As where ane is ſei⸗ 


of the anno is capable of a Court ta ve golden there. 
led of « Bannco ta which an Avvowſon „ appenvant ; now is the Adpawſon 
appendant not only ts the l. id Manndz but foevery part of it, fog if he alien 
an acre,parcel of the Panne with the Advowſon, the Advowion is now appen⸗ 
bank £6 the foto acre: Se 43 E 3. 26. So in the Cale at Barre , Lecanie 
thu inecky aud kranchile of a Hannoz ts thicughout the whole $annoz, and 


in every part of the Services and Demelnes upon this grant of the Services 


and Meme lunes in North · kelſey, and of his Mannoꝛ in North kelſey, a Maͤnnoz 
paiſeth ; which Windham alio grauted and agreed unto. Rote, at this time 
there were but thee Judges in this Court: And afterwards Judgment was 
given foz the Dekendant. 


Paſch. 27 Eliz, in the Kings Bench, rot. 584. 
XX XIV. Alington ad Bales Cee. 


Lington and others, Erecutozs of Sir W Cordel late Maſter of the Mols. 
A vt an Action of Debt againſt Bales : the Caſe was this, one Breame 
being ſeiſed of certain Lands, by Indenture, bargained and ſold the lame to 
one Platte by theſe woꝛds (give, grant, bargain, ſell) and by the ſaid Inden⸗ 
ture covenanted with Platte, that the ſaid Platte and his Heires ſhould quietly 
enjoy the laid Lands without interruption of any perſon oz perſons : And 
afterwards certain controverſies riſing betwixt them concerning the ſaid 
Lands, the ſaid Beame and Platte ſubmitted themſelves to the award and ars 


bitrament of Sir WCordel, to whom they were bounzen leverallp faz the pers | 


fozmance of ſuch award, the which Sir W amongſt other things awarded,that 
the laid Platte and his Heires ſhould enjoy quietly the laid Lands, in tam am- 
plo modo & forma, as the ſaid Land is conveyed and aſſured by the conveyance 


and aſſurance afozeſatd ; And the truth was, that the ſaid Breame at the time 
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Perrotis Cale, 


of the laid Aſſurance was bounden in a Recognizance of fix hundzed pounds to 
ane More, 15. Eliz, and afterwards More 16 Eliz. ſued a Sci. fac. upon 
the ſaid Recognizance; and 18 Eliz, the bargain and ſale afozeſaid was 


made; and afterwarvs 19 Eliz, More ſued fozth Cxecution by Elegit, and 


the miopety of the ſaid Land aſſured to Platte was delivered in Execution fo 
More. And ik upon the whole matter the Arbitrament was bzoken was the 
gueſtion, it was argued by Godfrey, that the Plaintiff ought to be barred, and 
fir} , he concetved that theſe wozds in the Indenture (give and grant) did 
not help the Action, foz the Lands paſſed with a charge, and the general words 
Dedi & conce ſſi, do not extend to this collateral charge, but to the direct right 
dr tge Land onlp, but if a ſtranger had put out the bargain there, upon ſuch ge⸗ 


nerat wozds, an Action would lie, but as the Caſe is, they do not give any cauſe 


of Action, koz the Recognizance was a thing in charge at the time of the Aſlu⸗ 
rance: and pet ſec 31 E 3. Br, Warr. Charta, 3 3. A enfcoffeth B with 
warranty , who bꝛings a Warrant in Charta and recovers pro loco & tempo- 
re, and afterwards a ffranger doth recover againſt him a Rent charge out of 
the ſaid Land, and it was holden, that upon the matter B ſhould have executi⸗ 
on: the ſpecial words of the Arbitrament, upon which the Action is b2ought, 
are, that the ſaid Platte and his Heirs (Gould enjoy the ſaid Lands in tam ampl. 
modo & forma, as it Was aſſured and c;veyed to the laid Platte; ergo, not in 
moꝛe ample mannec: and the the ſaid Land was conveped to Platte, chargeable 
fo the laid Necognizance, ſherefoze it Platte enjoy it charged, there is no cauſe 
of Action: And as fo the Covenant in the Indenture, that Platte and his Heirs 
ſhauld enjoy quietly the ſaid Lands without interruption of any perſon , the 
fame is a Collateral ſurety ; and the words of the Award are, that Platte ſhall 
enjoy it in tam ampl. modo & forma, as it is conveyed and aflured by the allu⸗ 
rance afozeſaid withour interruption, theſe are not woꝛds of aTurance, koz the 
aſgurance doth conſiſt in the legal woꝛds of paſſing the eſtate: ſcil.bargatu file, 
Dedi conceſſi, and in the limitation of the eſtate , and not in the wozds of the, 
Covenant: And therefoze it hath been adjndged, that ik 1 be bounden to A in 
an Obligation, to aſſure to him the Pannoz of >, &c. ik A tender to me an 
Indenture of bargain and ſale, in which are manyCc 5en:nts,J am not bound 
upon the peril of my Wond to ſcal and deliver it. Allo here doth not appear 
any interruption againft the Covenant in the Indenture, fo2 here is not any 
lawful Execution, foz it appe ireth here, that More hath ſued Execution by 
Elegit. 4. peares after the Judgment in the Scire facias , in Which caſe he 
ſhall be put to anew Scire facias, foz the Sheriff in this Cale ought to have re- 
turned, that the Connſu2 after the Necogniazuce had enfeoffed divers perſons, 
and chewed who, ud upon that matter returned, the Connſee ſhould have a 
Sci. facias. again the J eoſfeen, vide F. N. B. 266. And the Court was clear 
of opinion againſc the le intick, 


Tren. 27. Elig. in the Kings Bench. 
XXXV. Floud a Sir John Perrotts Caſe. 


Flond recovered againſt Sir John perrott, in an Action upon theCaſe upon 
a pꝛomiſe, eighty fix pounds, againſt which Floud one Barlow affirmed a 
Plaint of Debt in London, and attached the ſaid money in the hands of the 
laid Sir John, and had eretution accozding to the cuſtom of London. Aid 
naw the laid Floud ſued a Scire facias againſt the ſatd Sir John, who appeared, 
and pleaded the ſaid Execution by attachment; upon which Floud the Plain⸗ 
fiff did demurre in Law : And it was adjudged no plea, foz a duty which acs 
crueth by matter of Recozd cannot be attached by the cuſtom ot London. And 
notwithſtanding that the cuſtom of London be iayed generally in aliquo debt. 


to and damages recoveren are quoddam debitum, as it was urged by the Coun- 
cel 
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efendant ; Yet the Law eis clear, that Judgemnts given in the 
Conrts of the Ring ought not, noz cannct by luch particular cuſtons be de⸗ 
fcated 4 avoided, as it was lately adjudged in a TWeltern Cale, damages were 
recovered, the Sheriff by virtue of a Fieri facias levped the monep, which one 


particular cu. £0 Whom the Plaintiff was endebled, did attach by the cuſtom, in the hands of 


Tonis ot pla- 
es. 


King. 


Election 8 


the Sheriff; but it was adjudged the attachment was not good, fo? the cuſtom 
of attachment cannot reach upon a thing of lo high a nature as a Recozd is; 
the ſame Law of Debt upon a Kecognizance and Statute, &c. and it was ar⸗ 
firmed by Wray cheik Juſtite, th.t upon great deliberation it was agreed, by 
Bromley Lo2d Chancelio2 himielt,the Lo2d Anderſon, Mead and Periam {yfti: 
ces, that where a Merchant, having in an Action recovered certcin damages, 
became Bankrupt, upon which illued a Commiſion upon the Statute of 1 2, 
liz, of Bankzupts, that luch Tommiſſioners could not enter meddie with ſuch 
damages to diſpoſe of them to the Creditozs, accozding fs the laid Statute: 
Wut now ſee the Statute of ! Jacobi, The CTommillioners have power to 
dil poſe of ſuch debts, &c. 


Trinit. 27. Es; in the Kings Bench. 


XXXVI. Sir Walter Hungerfords Cale, 


N a Keplevin by Sir Walter Hungerford, the Cafe was this, the Queen be⸗ 


Grants of che = ſeiſed of a great Waſt called Ruddeſdown in the Pariſh of Chipnam, 
granted to the Bayo2 and Burgeſſes of Chipnam , the mopety of a Pard-land 


in the ſaid Waſte , without certainty in what part of the Watte they ſhould 
have the ſame, oꝛ the ſpecial name of the Wand, oz how it was bounded „and 
without any certain delcription of it. And akterwards the Queen granted 
to the ſaid Sir Walter the laid Maſte, and afterwards the ſaid Bayoz and 
Burgelles by warrant of Attoznep under the Common Seal, authoꝛized one A 
to enter in the laid Waſte, and in the behalf of the laid Mayoz and Wurgeltes 
to make election of the ſaid moyetv & c. who did ſo accezdingly. And upon 
this matter given in evidence the parties did demurre in Law, and the Jury 
were diſcharged. And it was holden and reſolved by the whole Ceurt , that 
the grant to the Bayoz,&c, was utterly void fo2 the incertaintp of the thing 
granted: And ik a common perfon do make luch a grant it is good enough, 
and there the Gꝛantee may make his choice where, &c. and by ſuch choice er- 
ecuted, the thing ſhall be reduced into cerfatnfy : which choice the Szantee 
cannot have againſt the Queen, which difference was agreed by the whole 
Tourt: And it was further holden, that this grant was not oalp void againſt 
the Queen her ſelf, but alls againſt Sir Walter Hungerford her Patentce. 
It was further holden by the Court, that ik a common perſon had made ſuch a 
grant, which ought to be reduced to certainty by Electon,and the Co2pozation 
to whom the grant was made (ut ſupra ) ſhould not make their election by 
Attozney, but after that they were reſolved upon the Land, they ſhould make a 
{pecial warrant of Attoznep, reciting the grant to them, and in which part of 
the laid Waſte their grant ſhould take effet,Caſt, Weſt, &c. oz by buttals, 
& c At coꝛding to which direction the Aftozney is to enter, &c. 


Trinit. 27. Eliꝝ. in the Common Pleas, 


XXXVII. Watts axd Jordens Caſe. 


N Debt by Watts againſt Jorden, pꝛocelle continued until the Defendant 
was Dut-tawed, and upon the Capias ut lagatum he appeared and pleaded to 
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illue, which was foundf ro: the Plaintifk, and Sudgement | given accozdinglp. Error. 
And now came Jourden and caſt in a Writ of Erroz, and aligned koꝛ Erroz, 
that he appeared upon the Capias ut lagatum, and pleaded to tiluc, the Pꝛiginal 
being determined, and not revived by Scire f. acias, upon his Charter of pardon - 
Anderſon Juſftce was of opinion, that it was not Trroz, foz that the Statute of 

18 Eliz. had diſpenſed with it, being after verdict; foz the 9295 of the Statufe 
are, Fo2 want of any Writ Dꝛiginal 02 Judicial: Windham Juſtice contrary, 

fo2 the Statute doth not ertend, but where the Oꝛiginal is imbeſelled, but in 

this Caſe it is not imbeſelled, but in Law determined, and at laſt the UW it pf 
Erroz was allowed. 


XXXVIII. 


Je Cafe was, A ſeiſed of Lands by his Till dewſed that his Erecutozs 

Voie {cit his Lands, and dyed , the Executozs levy a Fine thereof to dne 

F, taking money i092 the ſame of F. If in title made by the Conulee to the 

Wand by the Fine, It be a good pica againſt the Fine to lay, Quod partes ad 
ſinem nihil Aa ted , was fhe queſtion. Anderſon conceived that it was: 
= by Windham and Periam upon Not-guiity ; The Conuſee might help 
jzmfelt by gtving the ſpecial matter in evidence, in which Cale the Conuſee 

Wo il be adfudged inznot by the Fine, but by the Deviſe : As by Windham, 

A deviſeth,that his Grecutozs ſhall Cell a a Roveriion of certain Lands, ok which 

he dyeth felſed ; they (ell the ſame without deeb, and good; koz the Uendee is in 

by the Deviſe and nat by the conveyance of the Erecutozꝛs: See 19 HE, 23. 

And by beriam the Conniee may help himſelf by pleading, as he who is in by 

the Feoffment oz grant of Ceſtuy que uſe by the Statate of 1. 3. 


Trinit. 23. Eliz, in the Common Pleas, 
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Trin. 27. Eliz. in the Common Pleas. 


XXXIX. Albany azd the Biſhop of St. Aſſa phs Caſe. 


A bꝛought a Quare impedit againſt the Biſhop of St. Aſlaph, who 


juſtified foz Lapſe: The Plaintiff by Replication {atd , that befoze the 
fir moneths expired, he pꝛeſented to the ſaid Wiſhop one Bagthaw, a Paſter of Quare 
Arts and Pꝛeacher allowed, &c. The Defenvant by w.1y of Kejoynder laid, die dit. 
that the Church upon the pzeſentment to which the Action is brought 1s a 
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Church with Cure of Soules , and that the Pariſhioners there are homines 
Wallici, Wallicam loquentes linguam & non aliam. And that the ſaid Bagſhaw 
could not (peak o2 under tand the d Ucich Language, foz which caule he refuſed 
him, and gave notice to the Plaintiff of ſuch refuſal,and of the canie of if, &c. 
upon which the Plaintiff did demurre in Law. And firL if wis agreed and 
reboived by lhe whale Court, that inthe computationsk the fix moneths in 
fuch Caſes, the Reckoning ought not to be accozding fo the Kalender, January, 
February, &c. but Secundum numerum ſingulorum dierum, allowing eight and 
kwentp dapes fo every moneth: Walmeſley Serjeant argued koz the Plain- 
tiff, and he took exception fs the Rejoynder; foz in that the Defendant had de- 
parted from his Barre,fo2 in the Barre the efenvant intitles himſelf to the 
pꝛeſentment by reaſen of Lapſe, and in the Rejoynder he conſeffeth the pze 
tentment of the Plaintiff, and pleads his refuſal of his Clarke, any thews 
the cauſe of it; ſc. the want of the Welſh Language,which is a Departure: 
And he cited divers Caſes to the ſame pur pole, 27 H 8. 3. In kozkeiture of 
Marriage, the Defendant pleaded the Feoffment of the Anceſtoꝛ of the Meir 
to divers perſons, abiq; hoc, that he dyed in the homage of the Plaintiff, the 
Wlaintiſt by Replication ſaid, that the ſaid Feoffment was made tothe ule of 
the ſaid Anceſtoz and his Veires . the Defermant by Rejopnder laith; that 
the 


Departure, 
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EW ol the fato Lands, the lame was holden 
pleaded the ſame in Barre, and 21 H 7, 1), 
23. and 7 H 6. 5. in Trecpalle che Deſendant pleaded, that I S was ſeiſed 
er the Lend where, Kc. being Lud Doviieabic,and deviſed the lame to him and 
633 Weirs, te laintifk by Replication leid, that J S at the time of the deviſe 
nas within age, &c. The Defendant by Rejoynder laid, that the cuſtom 
there is, that every one of the age of fiiteen years might de vile his Lands, cc. 


* 
t 
1 


the ſame Was holden a departure: But to this Exception the Court took not 


much regard: But as to the matter in Waw „it was argued by Walmeſley, 
that the deleck of the Welty Language alligned by the Defendant in the pꝛe⸗ 
rence of the Plaintiff is not a ſufficient Cauſe ek refuſal; fo2 notwithſtand⸗ 
ding that it be convenient that ſuch a Pzelentee have the knowledge of ſuch 
Wänguage, vet by the Law of the Wand, ignozence of ſuch Language, Where 
the party heth moze excellent Languages, is not any dilability; and therefozg 
We lee, that many Wichops in Wales, who have the principal Core of Soules, 
are Englich men; and the Meich Language may eaülp bo learned in a ſhozt 


time vp tonverſe with Welth-men: And the Statute of 1 Eliz Which eſtabliſh⸗ 


cth the Wok of Common Pꝛaper, oꝛdaine th, that the laid Back of Common 
Paper wall be put in uſe in all the Paͤrich Churches of Eng. and Wa. without 
any pꝛeviſion there fo2 the tranſlation of the {rity Book into the Welſh Wan⸗ 
guage. Wu afterwards by a paivate Ac it was done, by WRLH it is enacted, 
. m tho v3 ſhop ct Wales ſhould paocure the Epiſtles Teeth Gospels ko be 
tranllated. and read in the Welih Kanguage, Winch matter sur P2eſentee 
might do vy a Curate well enough: And he concerves , that by divers Sta, 
tutes, Aliens vy the Common Law were capable of Benefices. Dee the Sta⸗ 
tute of 7 H 2. Cap. 12. 2H 5. Cap. 7. 14 H 6. Cap. 6. and befoge the 
Cid lat Statute Ji iſh⸗men were canable of Weneäütces. Gaway Serjeant 
contrarp: and he confeſſed , that at the Common 1 w the deities afozeſaty 
were not any cauſes of rsfuſal ; but now by reaſva of 4 pavate Ack made, 

Eliz. Entituled, An a& made fo2 the trarfliting of tis Bible, ano of the Di⸗ 
vine Service into the Welw tongue, the me defect is v4{3me a 6959 cauſe of 
recaſat; in which Ac the miſcheik is recifed, viz. That ze Inhabitants of 
Wales did net under ſtand the Language of England,tyercfo2e it was Enacted, 
That the Wichops of Wales Should pꝛocure ſo meny of the Bibles and Books of 
Common Pꝛapcs to be impzinted in the Welſh Language, as there are Pas 
rithos and Cuthedꝛal Charches in Wales, and ſa npon this Statute, this im⸗ 
perieclen is become a gos cauſe of retalal. And he likened it to the Caſe of 
Coparceners and Jopnt tenants, hs new, becauſe that by the Statute of 32 
II 8. Jeynt⸗tenants ars equally capable to make partition as Coparceners 
were by the Common Lew; e Partition befwirt Zoynt-fenants within age 
is ag ſtreng us betwirt Warceners within age. But as to that payment if was 
f:4d by the Nerd Anderſon, that it is very true, that upon the laid Statute the 
want of the i373 ch Language in the Pꝛeſentee is now become a good cauſe of 
eefriſal it bocanſe the laid Ag being a private Act hath not been pleaded by 
the Welendant, we ought nut to give our Judgment accoꝛzding fo that Act, but 
actazöing fothe Common Law. Another matter was moved, becauſe here 


apperreth no ſufficient notice given to the Patron after the ſatd Refuſal , fo2 


the iintiß nig prefent the thirtoenth of Auguſt (the Church voyding the 
torrtoonth en March befoge ) the nine and twentieth of Auguſt the fix months 


erpired; the foi th of September the Defendant gave notice to the Patron ot 


the relnſal, andthe forrteenth of September was the Collation, and it was 
[245 by che 102d Anderſon , that it appeareth here, that there are two and 
twenty dapts between the Pꝛeſentment and the Notice, which is too large a 
delev: Anm the Dekendant hath not ſhewed in his Plea any cauſe foz the ju; 
RKifving dz ercuſe of it, and therefoze upon his own ſhewing we adjudge him fo 


beg kiſturber: Oer 14 H 7. 22. 15 H 76, and note by Periam, it was ad⸗ 


judged 
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Caſe. 
ludged in the Caſe of Mollineux, if the Patron pꝛeſent, and the Oadinar z 
doth refuſe, he ought to give notice to the perlon of the Patron thereof, if 
he be reſident within the Tonnty , and if not, at the Church it ſelf which is 


void. 


XL. Ach. 37. and 28. Elz. at Ser jeants Inne: 


His Caſe was referred by the Loꝛds of Conncel fo the Juſtices fo2 thetr 
opinions, I S by Indenture between the Nuvcen of the one part, and him⸗ 

elk of the other part, reciitng that where he is indebted is the Queen in right 
hundꝛed pounds, to be paid in kazm following, twenty pounds at cvery Keaſt of 
Dr. Mi chael, ane the whole ſum afozeſaid be paid » CoVenanticd and granted 
with the ind Queen, to convey unto the Lo2d Trealurer, and Barons of the: 
Sxehequer,and fo their Heirs, certain Lands to the ufcs kollowing, viz, to the 
uſe of the lidl S andhis Yeirs , until ſuch time as the aid l S, his Beirs, 
Erecutoꝛs 02 Adminifiratces ſhall make dekault in de of any of the ſain 
fums ; and alter ſuch default, to the uſe of the laid Queen, her Heirs and Snc- 
cel925 „until her Yeirs and Succefſo2s ſhall have received of the iſſues and 
assi veof ſuchtums of money parcel of the fatd debt as hall be | te: i hes 


hind unpaid, and after the ſaid debt ſo paid and received, then to the uſe of the 


ſaid 1 S and his Peirs foz ever. I S levpeth a Fine of the ſaid Land to the 
ſaid L629 Lreafurer + the Barons, to the ules afozeſatd: d äkterwards being 
ſetſed accezdinglp,. vy decd indented and enrolled d Varga1l in + (cls the £95 Wand 
ta a ranger: default of payment is made, the Queen feizeth » and granfeth 
it over to one and his Hetrs, quouſque the money be paid, and after the money 
is paid: And uron cauference of the Judges among then lelres et Derje— 
anis Inne, they were of opinion, that now I 8, againſt his Indenenee of bars 
gain and (le, ſheuld have his Inga again, fo2 at the time of the ba 2 5 ; and 
fale he had au cate in Kee, determinable upon a dekault of payment, at ſupra, 
Which accrued fo him by the fit 3 Inde nture and the Fine, Which elterc only 
palled vy The 1415 $,aventure cf bar gain and lale, and not the new eſtate w 1 
is ac crued to him by the latter limitation after the dent paid. Tor Char ag nat 
in eſſe at the time of the bargain and lale; but ik the convevince by Varga ty 
and {ie han been by Foeffiment oz Fine then it h.ad been etherwiſe for by ſuch 
convepancr all nes and pallibilities had been carried by reaſon of the kozesble 
opcratien of it. 


Fir. 28. ELT In the Kin g Be nch. 


XL. I. Taylor and Moores Caſe. 


Ay lor bzought Debt upon an Opligation againſt Moore, who pleaded in 

bar re, upon Which (he Plaintiff did demurre, and the Court amar ded the - Debr, 
Wlea in Barre £60d , upon which Juvgomeont the Plaintiff bꝛaught a Tait or. 
of Erroz band alligned Erro in this, tha t the Barre upon which he h. d de⸗ 
murred. $5 UV ſufticient, was adindged good: Upon which now in this Tai ut of 
rren the V 0779 WS awarded inluftictent, and theretoze the Judgement re⸗ 
nerled: Wut the Court was in a doubt what Judgment ſhall be given in the 
Cale, vi. whether the Plaintiff ſhall recover his debt and damages, as ifhe 
had recovered in the fir Action, oꝛ that he ſhall be reſtoꝛed to his Union only, 
&c. And Wray cited the Caſe in 8 E. 4. 8. and the Caſe of Attaint i E 4, 
9. And at laſt it was awarded, that the P mint mould recover his 5evt and 
damages: See to that purpoſe 33 H 6. 31. H 7. 12, 20. 7, Eli, Dyer. 
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Hill, 28. Elig. in the ding Rad. 


XLII. Higham a, Hare woods Caſe. 


N an E jectione firmæ the Caſe wis, that one Butty was ſeiſed of the 1 lid 
Where, &c. and allo of a Delluass, wit Hh wHiLY Me unge the ſaid Land! händ 
been ulually occupied, ume out ot mittd, &c. and boiag ſeiſed lying ſick com/ 
manved a 9crivorier to be baeaght to him, and the ſatd Strivener bei ng 
Dzought to him, he gave him Inſtrugtions to make his cclill, and amen; gs 
ther things declared unts bim, that his meaning was, that tho laid Defliuige, 
and all his Lands in Welterfield ſgeuld webs 3 by his Executoꝛs; any the 
Scrivener in making of the Mil! penned the matter in this manner: J will 
that my houle, with all the a pur tenauces,h. if be ſold by my Erecutozs;Bucty 
dYcd , the Grecutozs ſell fo2ty acres oi the > 13145 Land fo the Defend. inf - and 
all this maſter was found by ſpecial verdict , and it wis me ved be the Plains 
tiffs Connccl, that the lale of this Land by the Trecntos is nzt wi.cranted by 05 
the Till: Another matter was moved, ſcil. admitting that the E recutoꝛs abt 
have authozity by the Wull to fell the Lan dy ik the (ile of parcel of the Land 8 : 
be geod and warrantable : As if J make : Charter of Feoffment of ten as les 
cres, anda Letter of Attozney to nt: ke b berp of them to the 3 Feockee, ik the nb 
Attozney makes ſeveral liveries of - ng «al a£res the ſame is void: But i ir, (0,00 
by Cook the Caſes are not like, foz in tho Cate put he Hath aſpectat Commil⸗ 10} Poel 
ſion, in which the party to whom, and ail ve off her circumſtances are ſet don t (ad 
certainly, contrarp in the Cale at the 75 irre, there te Tommiſſion is general ho elo 31.4 
&c, and peradventure the Crecntc2s 0; l never And a Chapman who will ler 
contract with them foz the whole. And afterwards upon conference amongſt ned; 00; 
the Judges. Clench, Gawdy ans Wray, 1 Was reſclved, that by this de vile the Ae haul 
Land vo palle by the ſale of the Erecuis25 to the Deſendant, which ſale alſo by w_ ft lik, 
pꝛoteſſe is warranted by the Nn ill, fo; oF y Wray, theſe wezds, with all the ap⸗ dle the 
purtenances are effectnal ande mp9: tir. 10:3 $057 © enforce the de viſe, and that i amin t 
doth extend to all the Lands eſpe rally; vet 1376 it is found, tht the Teſtatoꝛ mem "3, the! 
gave to the Scrivencr his Jufiructis:: . oy ige And afterwar ds ee rich "rant 
ment was given againſt the Þ: ati, Ses 3 Eliz, Plowd, 210, Wetwirt aeuun 
Sanders and Freeman, there the Devite is pleaded tn this manner. Meſſuapiam 1 
cum pertinentiis ad illud ſpectantibus In perpetunm in villa de Arthing- ne 
; 0 & 
wortk. ante 


. _—_ 
Trinit, 28. Eg. in the Kings Bench. PI "Yap 


XLIII. Watkins aud Aſtwicks Caſe, 


N anE jectione firmæ, it mas found by ſpecial verdict, that one Maynard was 

ſeiſed, and made a Feoffment in Fee upon condition of papment of money 

on the part of the Feoffo2 by way of Moꝛtgage at a certain day, befoze which 

day the ſaid Maynard dyed, his Don and Heir being within age, afterwards af 

Tender to re- the day of payment linitted by the Boztgage , a ſtranger at the inſtance and 
deem a Mort- xgqueſſ of the Mother of the Meir tendzed the money to the Mogtgagee in the 
Vage. name of the Heir being within age, who rekuſed it. And it was refolved by 
the whole Court, that the lame is not a fuffictent tender to redeem the Land, 

atccoꝛoing to the Moꝛtgagee, fo2 it is found by the Jury, that the Heir at the 

time of the tender was within age, generallp, not parſicularly of fix 02 ten 

peareg, &c. then it might well ſtand with the verdict, that the Heir at ſuch 

time was of the age of eighteen oz nineteen peares, at which age he is by the 

ILaw out of the UA ard of his Mother, oz any other prochin amy, in N 

aſe 
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Caſe it is pꝛeſumed in Law, that he hath diſcretion to govern his own affairs . 


and in this Caſe ths Mother is but a ſtranger, foꝛ the Law hath eſtranged the 
Mother from the government of the Yetr ; but if the Jury had found that the 
Meir at the time of the tender was of tender age, viz. within the age of four⸗ 
teen peares, in which Caſe by Law he onght to be in Ward, in luch Caſe the 
tender had been good. 


Trin. 28. Miz. in the Kings Bench. 


Lepur and W roths Caſe. 


X LIV. 


A Replevin by Lepur againſt Wroth , and declared upon a toztious taking 


in Burnham in the County of Eſſex A the Caſe upon the pleading was, Replevin, 


that Robert Earl of Suſſex was ſeiſed of the Manno2 of Burnham in Fee, and 
leaſed the ſame to the King fo2 one and twenty peares, and afferwarvs the ſaip 
Earl dyed,by which the ſaid Pannoz deſcended to Thomas late Earl of Suſſex, 
and he being ſeiſed: 4 and 5 Phil. and Mary it was Enaded by Parliament, 
That the Lady Frances, Wife of the ſaid Carl, by virtue ok the ſaid Act of 
Parliament ſhould have, hold and enjoy, &c, during the widowhood of the 
ſ:id Frances, fo2 and in conſideration of the Zoynture of the laid Frances the 
ſaid Mannoz: Pꝛovided alwayes, and it is further cnacted, That it would be 
lawotul foz the ſaid Earl, by his wziting indented, dimeſtionem vel dimeſſiones 
facere pro termino 21. annorum vel infra de eodem Manerio pro aliquo redditu 
annuali, it quod ſuper omnes & ſingulos hujuſmodi dimeſſionem & dimeſſiones 
antiquus redditus & conſuetus vel eo major & amplior reſervaretur, and that 
every ſuch demiſe ſhould be of fozce, and effectual in Law againſt the ſaid Fran- 
ces foꝛ term of her life,if the ſaid term ſhould ſo long continue: And further 
the ſaid Act gave to the ſaid Frances, Diſtreſſe, Avow2y,Covenant,&c. againſt 
ſuch LeCee , and faz the ſaid Leſſee againſt the laid Dame; And afterwards 
the ſaid Thomas, the ſaid fozmer Leaſe not expired, leaſed the ſa id Bannoz to 
Wroth the Defendant foz one and twenty years, to begin at the Feaſt of Saint 
Michael nert following (and note the Leaſe was made the third of April be⸗ 
foze ) rendzing thee hundzed and fozty pounds per annum, which was reddi- 
tus amplior antiquo & uſuali. Popham Attozney general argued,that the ſata 


Conſtruction 
of Statutes. 


Leaſe did not bind the laid Lady Frances, and that foꝛ two Cauſes: 1. becauſe a 


it is to begin at a day to come ; 2. becauſe it was made, 1 fozmer Leaſe being 
in eſſe, and he argued much upon conſtruction of Statutes to be made not ac⸗ 
coꝛding to the letter, but accozding to the meaning of them: And he cited a 
Caſe upon the Statute of 2 H 5. 3. by which it is Enacked, that in no Action 
in which the damages do amount to fozty marks, any perſon ſhould be admitted 
to paile in tryall of it, who had not Lands oz Tenements of the cleare yearly 
value of foztp ſhillings, vet the ſaid Statute ſhall not be by conſtruction ex⸗ 
tended, where in an Action between an Engliſh-man and an Alien, the Alien 
pꝛayeth medietatem linguæ; and yet the Statute 1s general: Do in our Caſe; 
although this pꝛivate Ac doth not leem to pꝛovide exprellp but foz two things: 
1. the number of the vears, 21, & non ultra: 2. antiquus redditus vel eo am- 
plior, pet in reaſon and good under ſtauding we eught to think, that the intent 
of the Ad was, that the laid Pannoz ſhould now come to the laid Lady Fran- 
ces ſurcharged with Leaſes in Never ſion, oz to begin at a dap to come, foz if by 
this Act the aid Earl might make a Leaſe ts begin thee moneths after, by 
the lame reaſon he might make a Leaſe to begin twenty years after, and alſe 
to begin after his death. It hath been objected; thai the Lozd Treaſurer hat 
a Tommillion to make Leaſes of the Queens Lands, and that by virtue there- 
of, he made Leaſes in Reverſion ; J know the contrary ts that, foz every {ugh 
Leaſe is allowed by a Pill aſtigned, and not by the ozdinarv Tommiſſon akoze 

F 2 ſais 


Copy-hold. 


Surrender by 
Attorney not 


good, 


# 


C[lroubleſeid and Fron- 


7 bicft els Caſe. 


lain, the wods of our Act are, Demiſsiones facere pro termino 21. annorum, 
that hall be meant to begin pꝛelently: As ik J leale fo you my Lands fcz one 


— — 


and twentp peares, it ſhall be intended to begin pꝛeſently; and he cited the Cale 


betwirt Joxe and Collier upon the Statute of 1 Eliz, concerning Leaſes made 
by Bichops: That four years of a fozmer Leaſe being in being, the Biſhop teas 
ſed \o2 one and twenty years. the ſame was a gosd leale, notwithſtanding the 
fozincr leaſe, fo2 the leaſe began pꝛeſentlp betwirt the parties. And it hath 
been adjudged that a leaſe koz peares by a Biſho p, to begin at a day fo come. is 
utterly void. And he cited the Caſe of the late Bargueſſe of Northampton, 
who by ſuch an Act of Parliament as ours was enabled fo make leaſes of the 
Lands of his TW ife fo2 one and twenty yeares,and of the laid Lands an ancient 
leaſe was made befoze the ſaid Act, which was in eſſe, and beſoze the expirati⸗ 
on thereofhe mads a leaſe by virtue of the ſad Act to commence after the ex- 
piration of the fozmer leaſe, and that leate was allowed fo be a good leafe, wars 
ranted by the ſaid Statute, becauſe that the firſt leaſe, which was tn eſſe, Was 
net made by fozce of the ſaid Act, but ik the ſaid fozmer leaſe had been 


made by virtue of the ſaid Statute, the ſeccond leaſe had been utterly 
vetd. | 


XLV. Trin. 28. Ez. in the Kings Bench. 


A Copp⸗holder of the Wannoz of the Carl of Arrundel did ſurrender his 
cuſtamary Lands to the uſe of his laſt Mill, and thereby deviſed the 
Lands to his youngeſt Don and his Heires and dyed, the voungeſt Son being 
in pzilon makes « Letter of Attozney to one to be admitted to the Wand in the 
V.92ds Court in his room, and allo after admittance to ſurrender the ſame to 
the uſe of B and his Heirs, to whom he had ſold it foz the payment of his 
debts ; And Wray was of opinion, that it was a good ſurrender by Atfo2ney ; 


but Gawdy and Clench contrary ; and by Gawdy; If he who ought to ſur - 


render cannot come in Court to ſurrender in perſon, the Loꝛd of the Manne z 
may appoint a ſpectal Steward to go to the pꝛiſon and take the ſurrender, &c. 
and by Clench ; Leſſee foz years cannot ſurrender by Attozney , but he may 


make a deed perporting a ſurrender, anda letter of Attoꝛnep to another to de - 
Iver it, - | 


Trin. -28, Eliz, in the Kings Bench. 


X EY To Troublefeild and Troublefeilds Caſe. 


1 Caſe was, that a Copp⸗holder did ſurrender to the uſe of his Will, 
and thereby veviſed the Land to his Wife fo2 life, the remainder over - 
ko his ſon in tail, and dyed, the Mike entred, and dyed, a ſtranger did intrude 
upon the Lands , and thereof made th2ee ſeveral Feoffments to thee ſeveral 
perſons,he in the Remainder entred upon one of the ſaid thzee Feofees in the 
name of all the Lands ſo deviſed, and made a leaſe of the whole Land: And 


- by Clench and Wray it was a good Entry foz the whole, and by conſequence, a 


good leaſe of the whole, Gawdy contrary : Note, all the Lands were in one 
County: See 16 Eliz. Dyer 337+. 9H 7. 25. 
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Trin. 29, Eliz. in the Kings Bench. 


XLVII. Parmort and Griftina's Caſe. 


"N Debt upon an Obligation by Parmort againſt Griffina a Merchant⸗ 
EAA Defendant pleaded, that the Obligation was made upon condi⸗ 
tion fo the perfozmancs of certain Covenants contained within certain In⸗ 
denfures,ond ſhewed what, &c. and alledged further , that in the ſaid Inden- 
ture there is a pꝛoviſa, that if aliqua lis, vel controverſia oriatur impoſtorum, 
by reaſon of any clauſe, article, oz other agreement in the laid Indenture con- 
teined, that then, bekoze any lute thereupon attempted. the parties ſhall chooſe 
four indifferent perſons foꝛ the ending thereof, which being done, the Inden⸗ 
ture and Obligation Hall be void: And in fact laith, that Lis & controverſia, 
upon which the Action is bzought , groweth upon the laid Jadenture, upon 
which there was a demurrer in Law. And vbecauſe the Defendant hath not 
ſhewed ſpecially upon what controver ſte 02 ſtrike, and upon what article cer- 
tain: The Court was clear of dpinion, th it the barre was not good: And 
alſo the Court was of opinion, that the laid ꝛoviſo did not extend to ſubject 


and ſubmit the bzeach of every Covenant oz Article within the laid Inden⸗ 


ture to the Arbitrament of the ſaid four perſons , but only where ſtrife and 
controverſte doth ariſe upon the conftrucion of any Covenant, &c. within 
the ſaid Indenture; ſo as the Defendant ought to have ſhewed ſuch matter 
which fell within the Arbitrament,by the meaning of the laid Indenture; and 
Judgment was given againſt the Defenvant- 


Mich. 28. and 29. Eliz. in the Common Pleas. 
XLVIII. Partridge and Partridges Caſe, 


[ N Dower by Partridge againſt Partridge, the Caſe was, that Land was gi⸗ 
ven to the Father koꝛ life, the reverſion to his Don and Heir fo2 life, the re- 
mainder tothe right Yeirs of the body of the Father: The Father and Son 
joyn in a Feoffment to the Tinckle in Fee, ſcil. to the Bzother of the Father. 
The Unckle takes a Wife, the Father dyeth, the Son being his Yeir in tail, 
the Unckle dyeth without illue, ſo as the Land deſcendeth to the Son, as Heir 
to his Unckle, againſt whom the Mike of the Unckle bzought Dower: It 
was moved, if the Son being Heir in tayl to his Father, and Year alſo to his 
Unckle,foz the Fee deſcendod, be now remitted?fo2 then no Dower accrueth to 
the Wife of the Unckle,foz the eſtate of which the demands Dower is gone: 
but if the livery in which the Son jopned with his Father be the ltvery of the 
Son, the lame lyes in his way in the impediment and preventing of the Re- 
mitter , ſo as during his life he ſhall be adjudged ſeiſed of the Lands in Fee- 


ſimple by deſcent from his Unckle : Then Dower lpeth, fo2 the lame eſtate 


is inherited, ol which the Wife demandeth her Dower: And the Court doubt⸗ 
ed, if it were the livery of the Don o2 not, And note, that the Feoffment was 
without deed. See Dyer 16 Eliz. 339. 


Mic h. 28. and 29. Elig. in the Exchequer. 
XLIX. The Qreen againſt the Lord Vaux and others, 


Will of Intruſian wis bzought fo2 the Queen againſt the Lozd Vaux, 
Rich. Vaux, and Hen. Vaux , ſuppcfing to have intruded into the Kectozy 
| anz 


Debt. 


Proviſo taken 


ſtrictly. 
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and Parſonage of Echelborough in the County of Northampton, and ſhewed 
that in the time of Hen. the fourth, the Colledge of Saint beter of Ethelbo, 
rough was founded at Weſtminſter, in the County of Midd. by the name, De- 
cap i & capituli, and ſhewed further, that the Recoz2y of Echelborovgh, was aps 
pꝛopziated to the ſaid Colledge, and that afterwards by the Statute of 1. E. 6. 
the ſatd Colledge was diſſolved, and the laid Necozp, amongſt other pollelli⸗ 
ons of the ſaid Colledge, came to the hands of the Bing, and that the Delen⸗ 
dants, 1. Eliz. intruded into the ſaid Recto2y, and took one thoutand Sheep, one 
thouſand Calves, and one thouſand Loads of Cozne, bona & catalla diaz 
Dominz Reginz provenientia ex decimis rectoriæ predict. apud Weſtm. pre- 
dict. The Defendants pleaded, &c. That the laid Colledge of Echelborough 
was founded in Echelborough, &c. per nomen Decani, canicorum, & fratrum, 
&c. who leaſed the ſaid Rectozy ſo app2opztated to one Clark fo2 foztp ſir 
Pears, in Anno 30. H. 8, who aſſigned the ſame to the Defendants,by fozce of 
which they julkified the taking at Ethelborough, abſque hoc, that th ſaid Tol- 
ledge of Saint Peter in Ethelborough, was founded, per nomen Decani and ca- "hit 
pituli Eccleſiæ Sancti Petri de Ethelborough, at Weſtminſter afozeſaid, & abſ- ed: 
que hoc, that they took the ſaid Sheep, &c. at Weſtminſter , &c, Upon 
which the Queens Attozny did demur in Law. Manwood cheik Baron argu 
ed: that Judgement ought to be given fo2 the Queen: Ereeption hath been 
taken to the Inkoꝛmation, becauſe mention is made in it of a Tolledge, and it 
is not ſhewed what perſon was the Founder; And alls an appopziation is 
alleadged of the Rectozy afoꝛeſaid to the ſaid Colledge, and the Appꝛopꝛiation 
is not ſhewed certain, who was Patron, D2vinary, &c. as to that he argued, 
that the alleadging of the Appꝛspꝛiation and foundation, is but matter of ſur⸗ 
pluſage, and therefoze the inſuffictency ef alledging the ſame ſhall not pꝛeju⸗ 
dice the Queen, koꝛ it had been ſufficient to ſay, That the ſaid Colledge of 
St. Peter, was ſeiſed of the Rectozy afozeſaid, and then to ſhew, the Sta- 
tute of Chauntries, I E. 6. andthe ſame is a good title foz the Qucen. The 
polſeſſion of the Collsdge, and the Diſſolution of it by the Statute: Foz 
this Bill of intruſion is but in the Nature of a poſſeſſazy action, as an action 
ok Prelpals, in which caſe it is ſuffictent to make title to the poſſeſſion only, 
Coll:dge in jnithout relying upon the right, but as to the curieus and exact pleading of an | 
Reputation. appꝛopꝛiation, 02 a foundation, it needs not in this caſe , foz admit that the 115 
Colledge were not well and duly founded, vet ſuch pleading is ſufficient, fog a 0 * 
Colledge in Neputation is within the Statute of 1. E. 6. and where the party ns Cl 
claimes by oz under ſuch Foundation, there Foundation ought to be certain⸗ e 
General! Ip ſhewed net pꝛecilelp, but conveniently, not as we plead a common Reco- | "EY 
pleading, very, but as we plead the creation of a Biſhop, ſcil. debito modo præfectus, ach 
without ſewing the particulars of the creation; ſo if an Abbot will plead WE: 
in diſcharge of his Youſe of a Coꝛodv, he ought to ſhew the Foundation, and Arden 
convenient certainty, which ſee L. 5. E. 4. 118. Robert Milam founded the 
Abby of Leiceſter, and conveyed the right of the Patronage and founderſhip 
to the Ring by Attainder, and the ſame was good pleading, without ſhewing 
the particulars of the Foundation ſpectally, ſo 3 H. 7. 6. in the Caſe of the 
Paiozy of Norwich, the pleading is, quod Prioratus de Norwich eſt de funda- 
dione Epiſcoporum Norwich, foz in ſuch caſe, refert quis fit Fundor, fo the 
King be not Founder; but in our caſe, non refert quis fit Fundor, fo2 whoſoe⸗ 
ver be Founder, whether the King, or a Subject, all is one, the Statute in 
both Caſes, gives the poſſeſſions to the hing: Andas to the caſe of Appꝛo⸗ erden 
pation, the pleading thereof is well, it 1f be conveniently ſhewed in caſe thr; 
Where the party who thewes it claimes by ſuch Appꝛopziation, as 6. H. 7. 14. 
11. Hy. 8. Concurrentibus his qui de jure, & c, without ſhewing the particu⸗ 
lars of the Appꝛopziatien. Nov in our caſe, the Queen is meerly a ſtran⸗ 
ger to this A ppꝛopeiation, and thee doth not ctaime by if, but the poſſeNion of 
(he Colferge is the firic ofthe N neen, by the Statute of . E. 6, and therefo2e 
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it ſufficeth, koꝛ the Qucen to ſhew that the Colledge was leiied, &c, without 
making mention of the manner of the Appꝛo p21:ifton : And as ko the fraveric 
of the County, he conceived, that the Coonty is not traverlable in this calc, 


fo2 when the tythes are le vered from the nine parts, they are p2eſentiy veſted Traverſe; 
in the party who hath right, aud they are things tranſibozy,and alſo the taking 


of them, foz the party may take them in any place as well as in his own Pa⸗ 
riſh, ſcil. as well at Weſtminſter, where the Nucen ſuppoſeth the taking, as 
at Ethelborough where the Defendant voth juſtify, &c. and in ſuch caſes the 
place where is not traverſable, Dee 9 H 6, 62, 63. by Babbington, 35. H. 6. 
5. In Treſpalle of Goods taken in the Pariſh of Saint Clements, in the 
County of Midd. the Defendant did jullify by buying in open Parket in the 
County of Eſſex, there needs no travecte, fo2 the Defendant hath made title 
by an open Parket, 34:H.b.15, 16, In Dreſpaſſe of Battery at D in the 
County of Eſſex, the Defendant pleaded, that the Plaintiff made an aſſault 
upon him at B in the County of Kent, and the Defendant fied, and the Plain 
tiff purſued him continually unto D afo2eſatd, at which place the Defendant 
did defend himſelfe, and ſa the hurt which the Plaintiff had was of his owne 
aſlault, and demanded Judgement if Aion, the ſame is a good Plea without 
travreſing of the Tountp, fo: a 15.1itery map be continued from one County to 
another. And it was ovſervey by Manwood in citing of that caſe, that al⸗ 
though, prima facie mirum videri potelt that a Wattery may be continued 
from Eſſex into Kent, becauſe the River of Thames is betwirt them, and pet, 
re intellecta, it is plains, fo2 ene parcell of Land containing thirty Acres of 
Wands of the Coaſts of Eſſex is within the County of Kent, ſee allo 34. H. 6. 
5. by Priſoit, In treſpaſſe of Goods taken at Coventry, the Defendant doth 
juſtify the taking becauſe the lainkiſt gave the laid Goods fo the Defendant: 
at London, by foꝛee of which he toek them at London, abſque hoc, that he 
took them at Coventry, and that traverſe not holden good oz the Deken⸗ 
dant by ſuch a gift might juftifie the taking of the Goods in any place as 
well as in the place where the gift was made, but ik in ſuch caſe, the De- 
fendant had pleaded, that the J{{.tafilf delivered the ſalid goods ko him 
at London to deliver them cover to A, by fozce of which he took 
them at London, and deltvercy them over accozdingly, in fuch Tales the De⸗ 
fendant may well fraverſe the place ſuppoſed by the Declaration, for by his 
Pilea he hath confeſſed an immediate delivery of the ſaid gocvs to him by the 
Plaintiff, and the deliver y and the taking all af one time and at one place, and 
it had not been a good plea fo2 the Delendant to ſay , that the Plaintiff deli⸗ 
vered to him the ſaid goods at London, by force of which he tock them at Ce- 
ventry, foz the poſſeſſion is confeſſed by the firſt deltvery of the goods at Lon- 
don, & the ſuppoſal of the Plain cf a taking in Coventry, and the juſtifica⸗ 
tion of the Defendant of a taking bp reafon of a beliverp at London,; cannot 
{and together. But if the Defendant plead, that the Plaintiff gave to him 

the goods at London, by foꝛce of which he tosk them there, there he map take a 

tra verſe to the place ſuppoſed by the Declaration, loꝛ by the gift it 1s lawful to 
the Defendant to take the goods in any place. Do ſee 19 H 6. 35. In falſe 

Impꝛiſonument ſuppoſed in the County ok W, the Dekendant doth juſtifie as 

Sheriff of the County of B, by foꝛce of a Whit to him directed to attach the 

Plaintiff, and ſo he attached him and impꝛiſoned him et C in the ſaid County 

of B, there the Dekendant traverſed the County ſuppoſed by the Declaration, 

foʒ other wiſe he doth not meet with the Phaiatiff, and the authozity of the De- 

fendant doth not extend to the County ſuppoſed by the Declaration. See allo 

to the ſame purpoſe 22 E 4. 39. by Huſſey, Where the difference is taken 

when juſtification is by reaſon of a Warrant fo take goods in any place 

whatſoe ver, and where in a place certain, as to the traverſe of the Foundation, 

abſq; hoc, quod predictum Collegium Fundatum fuit per nomen Decani, & Ca- 
pituli Eccleſia collegiatæ Sancti Petri de Ethelborough apud Weſtm, he hath 
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The Qucen againſt the Biſhop braybrooks 
3 of London, and Scot. Caſe. 

here traverſed that which was not alledged, foz the placing cf the laſt woꝛds of 
the traverſe, ſcil. apud Weſtminſt. in the end of the traverie ſeems by common 
conſtruction to be intended thereby, that there is no ſuch Colledge at Weſtm. 
and not that the Coiledge was not fonnded at Weſtm. koz then the traverſe 
Would be, abſque hoc, quod collegium predictum fundatum fuit, at Weſtmin- 
ſrer, per nomen, &c. But the moſt p2oper traverle , that the Defendant could 
have taken in this caſe had been, abſque hoc, quod Decanus & Capitulum Ec- 
cleſiæ collegiat. de Ethelborough was ſeiſed, foz the cozpozation mentioned 
in the Bill, and that which is wentioned in the Bar, are not all one, but differ 
in this manner, ſcil. in the Bill the Dean and Chapter, &c. in the Bar the 
Dean, Cannons, and Bꝛechzen, and perhaps there are two ſuch Cozpozations, 
and tyen bath cannot be ſeiſed, and therekoꝛe upon the ſeiſin of one of them the 
traverſe ſhall be taken: And afterw.rds Judgement was given foz the 
Queen. | 


Mich. 28. and 29, Fliz, In the Common Pleas. 
L. The Queen, againſt the Biſhop of London, and Scot. 


Paare Impedit. ye Queen bꝛought a Quare impedit againſt the Wiſhop of London, and lch. 
1 Scot, and the Caſe was, that A leiſed of an Advowſon in grofſe, holden of 
the Queen in cheik, aliened the ſame by Fine without Licence; the Church 
became void, the Conuſee pꝛeſented; The Queen without office found, bꝛeught 

Officerrove, a Quare impedit, the queſtion was, if the Queen without office found ſhould 1 
pꝛelent; And it was argued by the whole Court, that if the Alienation had . 
been by deed only, that there the Queen without office found ſhould not have | {lad tend 
had the pꝛeſentment, koz upon ſuch an Alienation bp matter in kack 5 ant elde 

gare ſacias. Without Licence no Scire facias ſhould iſſue witheut office found of the Aliena⸗ [Ht in ay of 
tion, but upon an Alienation without Licence by matter of Recozd, a Scire |, yn 
facias lyeth befoꝛe office, which was granted by the whole Court: And in the ( i tanght aga) 
Lift caſe the Queen ſhall have the meane p2ofits krom the time of the Scire Jas of thi 
facias returned, but in the firſt caſe from the time of the cFice found, See foz Wenolthd ud 
that Stamford Prerogative, fol. laſt but one, 8 E. 44. It was alſo moved, if the r. ron 
Queen intituled to the pzeſentinent as above, pardoneth to the Conulee all Nut fn Ct 
Alienations without Licence, and Intruſions, ik the eſtate of the Incumbent damm itz 
be thereby confirmed, but the Court would not argue that point, but it was ad» | WUntecy, 
jozned untill äncther day. | | ith Den 

nt 

Aich. 28. & 29. Eliz. In the common Picas. RY 
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be Tale of one Braybrook was moved, which was, Land was given to A Akin, 

Francs le e. fo2 life, the Remainder fo B ko life, the Nemainder to the laid Braybrook Kh 85 q 
in Fee 128 being in polſefiton le vped a Fine to a ſtranger, ſur conuſans de [Uh 1 

droit come ceo, &c. A dyed, ik new Braybrook might enter fo2 the kozkei⸗ Vi, i 

ture, was the queſtion: And it was agreed by the whole Court, that by that | oo (f 

Fine the Nemainder in Fee is not touched, cz diſcontinued, but becauſe B had | | wust 

done as much as in him lap fee the diſpoſing of Fee-ſtmple by the Fine, and 

bath taken thit upon him, the ſame amounts to a kozfeiture: And it was alſo 

paiſeirare, agree by Anderſon and Periam, that if Tenant fo2 life in poiſeNion levpeth a 
Fine, &c. if the Lollo doth nat enter within five years akter he ſhall be 
bzunden: Windliam contrary, foz by him it is in the election of the Weſſoz to 
re-enter inmnedatly to the kozkeiture, oz to expect the death of the Leſſee. a 
ä A1icp 
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z. In the Exchequer Chamber. 


L II. 1illſhalge and Davidee: Caſe. 


Ilmalge bꝛcught Erro; in the Excheguer Chamber, upon the Statute +... 


of 27. Eliz. Cap. >. again Day idge, upon a Judgement given in the 
Rings Bench, Hill. 25. Eliz. and attigned kor Ercoꝛ, that where Davidge had 
heretokozꝛe bꝛought Lebt age ind the now Pläintiff, and declared unon diverſe 
Tontraccs, ſcil. that he his fold to Willthalge ſuch Merchandizes fe2 ſo many 
Pozfagues, and teach Perchendizes koz i many Ducatæ, which in toto amoun- 
ted to ſeven hundzed peunds sterling. Which tum he demanded, ſcil. in Ster- 
ling many, and not in Ducats and Portagues, accoꝛding to the Contract; And 
upon the Declaration the laid Willſhalge had Zemurred in Law, and the 
Court gave Judgement fo2 the Plaintiff, fo2 it is in his election to divide his 
debt in which of tyoſe Copnes he pleaied, either in the p22zer copne of the 
Contract, 92 of Sterling, ſcil. in currant monp. And afterwards the ſaid Judg⸗ 
ment was affirined, 


Mich. 28. & 9. Elix. In the Exchequer. 


LIII. Herly and Broads Caſe. 


Enly bzought Treſpaſſe againft Broad in the Kings Bench, and declared, 

that the ſud Defendant, ſimul cum quodam IS clauſum ſuum fregit, &c. 
The Dekendaat pleaded fo Jue, and it was found koz the Plaintiff, and it 
was objected in ſtay of Judgement, that the count was not good, foz it ap- 
peareth therein, upon the ſhewing ofthe Plaintiff himſelfe, that the Action 
ought to be bzought againſt another alſo, not named in the Wit, and becauſe 
the ſame appears of the Plaintiffs own ſhewing, the Declaration was not 
good, and notwith#anding that laid Exception, Ludgement was given fo2 
the Plaintiff, Upon which Broad bꝛought a Wizit of Erroz, and alligned 
the tame mitter lo: Errs2 ; And there the Tate of 2 H. 7. 16. 17. was cited, 
where a difference is taken, where the Plaintiff declares, that the Defenvant 
with one B vid the Treſpalle, him naming in certain, and where the Declara⸗ 
fion is, that the Dekendant, cum quibusdam alijs ignotis, &c. vi. 8. H. 5. 5. 
And at length all the Juſtices 2f the common Pleas, and Barons of the Ex⸗ 
chequer were clear of opinion, that by the common Law the Declaration was 
not good, foꝛ the reaſon, and upon the difference afozeſatd: but if in Treſpaſſe 
againſt one, who pleads that the Treſpaſſe was done by himſelke and one B, 
to whom the Plaintiif heath releaſed, and the Plaintiff traverſe the Releaſe, 
in that cafe, oz as much es the matter doth not appear upon the Plaintiffs 
pwn ſhewing, but comes in on the part of the Dekedant, and not denped by 
him, the Declaration 1s good enough: And it was further agreed by them 
all, that now this deft affer Aerdict is helped by the Statute of 18. Eliz. 
ko it doth not e ancerne ſubſtance bur only kozme: And afterwards the fir 
Judgement was affirnicd. 
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Mich, 28. & 29, Elix In the Common Pleas. 


LIV. Weod and Foſters Caſe. 


Ood bꝛought a Replevin againſt Humfrey Foſter and cfhers, and made 

y V yis plaint of the tak ing of one thouſand Tattcl:Foite: pivaded, Non ce 
pit, and the others, that the pzoperty was in another ure 2th matters they 
were at ilue. And as unto the firſt iſſue, the Caſe upon ih. Evidence was: 
that the late Loꝛzd Windſore was poſſeſſed of cert: in Shecp, and by his Will 
deviſed them unto Eliz. his Wanghter fo her advancement in marriage, end 
of his Will made his Wire his Cxecutrix, and dyed , 5s Mike tock to her 
Yusband one Futtenham, who being thus polleſſ ed lecled the ſaid hrep with a 
Farm foz eleven years by Indenture, upon Which it ws agreed between the 
ſaid parties, that the Lelſee ſheuld keep ſo much of tee Rent reſerved upon 
the laid Leaſe, ts buy therewith ſo many Cattel over, i is the whole ſtock of 


the ſaid Sheep upon the ſaid Farm ſheuld amount to fie number of enethous 


ſand Catteil; and the Leſſee alſo tovenanfed to veild and rener to the laid 
Puttenham at the end cf the ſaid Term one thoutanv Sheep between two pears 
o2ne,and fcur years ſhoꝛne. Akterwar ds Puttenbam by his derb gave unto 
one A, who had married the ſaid Eliz. the {1d one thouſand Tattel, to have 
them aſter the ſaid Term; the Term expired; Putten bam (cld and granted 
them unto Wood, who bought them away with him. And the ſeid A pꝛeten⸗ 
ding that the ſaid Sheep paſſed to him by the ſaid grant vi Puttenham dur ing 
the ſaid Term, ſeiſed them, and the ſame was noCtanter es they were dꝛiven in 


the high-way, unde magna contentio orta fuit between the ſaid partics, the one 


charging the other with fellony,whereupon the Conſtable of the Town where, 
& c. ſuppoſing the ſaid matter would grow to an Outrage, ſeiſed the ſaid Cats 
tel as felons goods, and afterwards went to the heuſe of the ſata Foſter, which 
was near unto the high-way , and asked his adviſe upon the matter, but he 
would not meddle therewith ; Afterwards one Perkins, who had beught the 
ſaid Cattel of the ſaid A, came to Foſter, and ſhcwed fo him, thet the high⸗ways 
there were not ſuificicnt koz paſturage of the laid Cettel until the ſaid contro⸗ 
ver ſie be determined, and pꝛeped that the Cattel be delivered to him the ſaid 
Perkins to keep in the mean time, to whom Foſter anfwered, that if the ſaid 
Perkins would find ſufficient ſurefies to deliver back the Cattel to him who 
had right, that he would be content the leid Perkins ſheuld take them; wheres 
upon the (ard Perkins was beund ts Foſter fo that purpoſe, end tock «way with 
him the ſatd Cattel. And it was alſo given in Eridente, that the ſervants of 
the laid Foſter had ſciſcd the Cattel foꝛ the uſe of their Meſter, And by the 
clear opinion of the Court upon the whole matter ſhewed , Foſter, Non cepit, 
and acco2ving to ſuch direction of the Ceurt the Jurp found thet Foſter, non 
Cepit; and as fo the matter of pꝛopertp, the Court was clear cf cpinion, that 
the grant made by Putrenham of the ſaid Cattel;turing the Term, was utter⸗ 
Is: veid, f. 2 Puttenhe m during the fame Term had net in the ſaid Cettel either 
a general 02 a ſpetial property,no2 allo after the Term, but ik alter the Term 
expired, the Lellee will net arcezding to his covenant deliver to Puttenham cne 
thcuſand Sheep then Futtenbam is put to his Acten of covenant , fez Here the 
Il cfſce was bound to deliver fo Puttenham at the end of the Term, not the ſame 
Cattel which were leaſed, ut fury a number of Sheep, and the ſeme cught to 
be between two yearcs ſhone, nd four yrares ſhezne, which cculd net be the 


Sheep demiſed,fc2 they did excecd inch degree bekoze the end cf the ſaid term, 


and then the grant of Puttenham dur ing the Term is meerly void: And then 
wien after the Term, he Lefice,accoding to the corenant, delivered to Wood 
one thauſand Sheep, he might well (ell them to the Plaintiff; And ſuch was 
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the opinion of the whole Ccurt,and it was ſaid by Juſtice Windham, that ik J 
let certain Sheep to one fo2 two peares, now upon that Leaſe ſomewhat re- 
maines in me, but that cannot be pꝛoperlp ſaid a Property, but rather the poffi⸗ 
bility ofa P2operty which cannot be granted over. Ste 11 H 4. 177, 178, 
22 E 4. 10. 11. Jnthecl.me plea it was alſo holden, chat in a Replevin where 
the plaint is of one thouſand Beaſts, and the Defendant juſtifies by reaſon of 
property, upon Which the parties arc at iſſue; New upon the Evidence the 
Defendant may furmile a leſer number of 35caſts, and dꝛive the Plaintiff to 
pꝛove a greater number then that which the Dekendant hath confeſſed upon 
the Evidence. Potwithſtanding that the number ſet down in the plaint be 
by the plea of the Defendant quodum modo admitted, And the lefſer number 
ſurmiled, and the contrary not p22ved ſhall go in mitigation of the damages, 
and the Jury (hall confo2m their verdict in the right of damages, accozding to 
the p2oof of the number, notwithſtanding that the number ſet fozth in the 
plaint be not by the Plea denycd by the Defendant, and is it was put in ure in 
this Caſe: fo2 the Plaint was of the taking of one theuſand Cattel, but the 
p2oof extended but to eight hundꝛed fixfty tive. Jeter ailo in the lame Piea if 


Property. 
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was holden, that whereas one Chock was returned upon feveral Juries in two 
ſeveral Courts at Weſtminſter, and both the Juries are adſcurned to one dap; 
now in which of the laid two Courts the ſaid Chock was wen, he ſhall be dif- 
charged ok his attendance at the other Court the lame dap. 


Aich. 28. and 29. Eliz. in the Common Pleas, 


EV. Carters Ce > 

FAArter bꝛought an Action upon the Cale againſt 1 5, and declared, that A 

was poſſeſſed of certain Lands foz years, the Inheritance thereof being Aflumpvr. 

in the Mile of the Plaintiff, upon which Leaſe a Kent was reſerved : The 
Defendant, in conſideration that the Plaintiff wauld pzocure the fatd A fo 

aitign the laid Leaſe to the Defendant , pꝛemiſed to pay the laid Kent to the 
Plaintiff foe all the refidne of the Term: It was objecked, that upon this 

matter the Aion voth not lie, becauſe that the Plaintiff yath a higher remedy, 

ſcil. an Action of Debt o2 Diſtrelle; but the opinion of the whole Court was, 

that the Action did lte,fo2 here upon the pꝛomtle an Action is given to the Hus⸗ 

band alone in his cn k right, whereas the Rent is due to the Busband in the 

right of bis Mike in its nature, and the Kent is alfo to be paid fo2 the Wand, 

But upon this Afiumnplit it is payable to the perſon of the Yusband. And ak⸗ 

terwards Suvgoment was given kor the Blatntif, 


* * 


| Tar „ y Me 
ter. Nor 28. & 29. Eliz, In the coinmon Pleas, 


H. t Folter 0 
/ | 1411 
Frueh. „ 23232 Se tm. gp 
[1 1 FR Þ V . Rliuploh, and bi mmf Caſe. 
m; W. ele 


I 
47. 4111 
Cy li * 
tell 


1 
444. 4) 


\Eorge Kimpton bzunght a Replevin againſt Wood and Bellamy, who 

TI make Conuſance as Baplies to George Burgain to, Damage Feiſance, 
the Plaintiſk in War of the Connſance, theweth ; That he himſelle, and all 
thoſe Whoſe eſtate he hath in one hundꝛed and fozty Acres of Land, time ont of 
mind, & c. have had common foz all manner of Cattell in fix Acres of Lands 
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wherot the place where. &c. is parcell, and ſo put in his Cattell, &c. againſt 
Which, the Defendants lap, that the Plaintiff, &c. had common in tezty Acres 


of Wand, whereof the ſatd ſix Acres are parcel, all lying in Communi campo, 


and that the Plaintiff, a long time befoze the taking, had purchaſed two Acres 


parcel of the laid fozty Acres, &c. Upon which there was a demurrer in Law; 
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It was argued by Serjeant [TEIN PEPE TY tha if the Lieplt on tot be Bar to 
the Avowzy is not good, koz in the Bar to the Avewzp. che Plaintiff hath 
lhewed, that he hath common in ſix Acres, and the fam 10 5 o intended com⸗ 
mon in the ſir aeres only, foꝛ common in foꝛty acres ca undt tbe the common in 
fix acres; as 35 H 6. 38. In Debt fo2 Rent relerved upon a Leale koz pears, 
the Plaintiff declared that he leaſed to the Defendant ten acres of Land, ren; 
d2ng the Rent in demand, the Defendant pleaved, that the Plaintiff leaſed 
to him the laid ten acres, and alſo ſuch a Keckozp, rend2ins the lame Rent, the 
lame is no plea without traverſe, abſque hoc, that he lcaled the ten acres only : 
See Dyer 29 H 8, 32. And the whole Conrt was clear of opinion, that for 
want of ſuch traverſe, the plea is not good, for by Periam the Common ſuppo⸗ 
ſed in the barre tothe Conuſans out of the fir acres „cannot be intended the 
Common luppoſed in the Replication, ſcil. out ef the fozty acres. And by 
him, Ik in DTreſpaſſe the Defendant juſtiße by reaſon of common tn fix 
acres of Land, upon which the parties are af tine; and the Defendant in E⸗ 
vidence ſhews, that he hath common in fozty acres, whereof the laid fix acres 
parcel, the ſame dcth not maintain his flile, but the illue ſhall be found again} 
him: But by the Lozd Anderſon, becauſe that this Demurrer is general, the 
other party ſhall not take advantage ef th. t defect of pleꝛding, kez the want of 
the Traverſc,and that by reaſon of the £5t..tufe of 27 Eliz. Foz Traverſe 
is but matter of fozm, and the want of the lane th ll not pac judice the other 
party in point of Judgement, but the Zrdnes enght to judge upon the ſub⸗ 
{kance , and not upon the manner and fon of the pleading: Andes to the 
matter of the Common, the Court was clear of opinion, that by the purchaſe 
of the ſaid two acres, the whole Common wis gone. 


Mich. 28. and 29, Elix. in the Common Pleas, 


L VII. Knights Caſe. 


Night bꝛought Debt againſt thꝛee Executoꝛs, and no w & urmiſed by his 
Councel, that one of the Executoꝛs is dead, pendant the Wat ; and pꝛay⸗ 
Avarement of ed the opinion of the Court, ik the CA 20 ſhould thereby ab. wy 02 not, fo by 


ſom: it is not like where a Wait is bꝛeught agamit two Executozs, fo2 there 
ik any of them dpeth, pendent the UI zit, it tall abate, fo2 now the plural num⸗ 
ber is gone, fo2 there is now but one Erecutez, but in our Cale the plural 
number continues: But notwithſtanding that, the Court Was clear of opini⸗ 
on, that the Tul zit ſhould abate: Telherekoze the Platntiff ſeeing the opinion 
of the Court, pꝛaped that upon his ien he might have a new 
W zit by Journeps Accounts, which was granted fo him. 


Mich. 28 and 29. Elz. in the Common Pleas. 
Th: Queen and Middletons Cie. 


Ve Queen bꝛonght a Quare Impedit againſt Middleton, and counted, 
that W Lo2d Say was leiled of the Mannoz of Beddington in the County 

of Hertford, to which annoꝛ the advowſon of the Church was appendant, & 
ad 3 predict. preſentavit Coo Clericum ſuum, and akterwards dyed 
ſeiſed, having iſſue two Daughters, Mary married to the Earl of Eſſex and 
Ann to the Loꝛd Mountjoy, who make partition, and the ſaid Manno; of Bed- 
dington, inter alia, was allotted to the laid Mary fog her part; and afterwards 
the ſaid Carl and Mary dyed, having iſſue Ann , who fook ta Husband the 
Marqueſſe of Northampton , and afterwards 33 H 8. a Fins was B 
the 
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the ſaid Mannoz inter &c. Querent. and the {aid PHarquelle and Ann Defoz⸗ 
teants, by which Kine the laid Pannoz was granted and rendzed to the ſaid 
Marqueſle foz term of his life, the remainder to the laid Ann his Mike in 


tapl, the remainder over to Hen. the eighth in Fee; the Marguelle 1s attaint⸗ 


ed of High Treaſon, by which the Bing ſeiſed, and afterwards Ann dyed with⸗ 
out ifſue, « er which in the leiſin of the Queen that now is the Church void; 
ed, by which it belonged to the Queen to pꝛelent; The Defendant did con⸗ 
kelle the ſeiſin of the Loꝛd Say, and the whole matter contained in the Count 
until the Attainder ; and pleaded kurther, that alter the ſary Attainder Queen 
Mary leaſed the ſaid Mannoꝛ with the advowſon to Rotcheſter and Walgrave 
fo2 fozty veares, if the ſaid Barquelle ſhould ſo long live, who were polleſſcd 
accoꝛdinglp, and in their polfeſſton the Church became void, to which Avoid⸗ 
ance one Twiniko did p2eſent the Dekendant, who upon his pꝛeſentment was 
inſtituted and induced: Upon which Plea the Queens Serfeant did demurre 
in Law. It was argued by Ser feant Shutleworth fo the Queene, That the 
counter⸗pleading of the title of the Queen by the Incumbent, without ſhew- 
ing title in his own Patron could not be good, netwithſkanding the Statute of 
25 E 3. Cap. 7. befoze which Statute , tbe Incumbent could net plead any 
matter which went to the right of the Pafrenz%e, but only in diſcharge oz ex⸗ 
cuſe of the diſturbance, and therekoꝛe we ought fs ob er ve the woꝛds of the ſaid 
Statute, ſc. the polleiloz ſhall be received to counter⸗plead the Kings title, 
and to have his Anſwer,and to defend his Right upon the matter, although he 
clzim nothing in the Patronage ; upon all which wozds tak mn together it ap⸗ 
peareth , that the Incumbent ougyt not only counter-plead the title of the 
Ring, but alſo ought to ſhew and defend his own right, and that hath not the 
Defendant done here; Foz Twiniko, ok whoſe pꝛeſentment he is in the 
Church, doth not claim under the leaſe made by Nucen Mary to Rotcheſter 
and Walgrave, but during their ſatd Leaſe and their poTeſſton of it, by ulurpa- 
tion pꝛeſented the Defendant, 46 E 3. 13. by Finchden : The King bzought 
a Scire facias upon a Recovery in a Quare Impedit, the Defendant being In⸗ 
cumbent pleaded, that after the laid Judgement the King had p2eſented to the 
ſaid Church Is his Clark, who was admitted accozdingly; and exception 
was taken becauſc the Defendant did not {ew a title in himſelf to maintain 
his yolieticon,but it was not allowed; fo2 a difference is taken betwirt a Plea 
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in a Quare Impedit, and a Plea in a Scire facias, fo2 in a Scire facias it is ſuffi⸗pleading the 


cient to extozt the Plaintiff of exetution without any title, contrary in a 
re impedit: And it is a general Rule, that in all Caſes where an Office is to 
be traverſed, none ſhall be received to traverſe the title of the Ring, without 
making a title to himſelk, which ſee 38 E 3, 18. So in the Cale of the Lavy 
Wingfield, 3 4 7+ 14. and Stamford 63. 63. Andit is true in Actions re- 
all if is ſufficient to traverſe the title of the Demandant, without making ti⸗ 
tle fo te Tenant himſelk: As in a Formdon, Ne dona pas; But in Actions 
perſonal it is otherwiſe, as 2 H 4. 14. In Raviſhment of Ward, it is not 
lutkicient to traverle the title of the Plaintiff, but the Defendant ought allo to 
make title to himſelk: Fenner Serjeant contrary : who tock exception to the 
Wuf,becenſeit is brought againſt the Jncumbent cnly without naming the 
Patron oz Ordinarp: Fo2 Hero the Dekendant hath pleaded, that he is Par - 
lon tmporfonce of the Church ⸗kozeſaid of the preſentment of the laid Twini- 
ko, and that he is abmitted, inſtituted and induced, and hath continned in hie 
Church lo many dapes and pears, in which Caſe the Writ ought to have been 
brought as well againſt the Patron and Dadinary,as againſt him the Incum⸗ 
bent: Wut in ſeme Caſes if is lutkicient againſt the Ancumbent only, as up⸗⸗ 
an 4 Tollation by Layſe, 9 H 6. 32. by Babbington: So where the Defen⸗ 
oant is diſturver without any preſentanent, 7 H 4. 92. ſo where the Delen⸗ 
dant was depꝛived, and kept himſelf in 4 E 4. 18. So U here the Pope 
makes Pꝛoviſion, 11 H 4, Quare Impedit 120. So d Sci. fac. upon a Reco⸗ 
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very in a Ware Iniped Wall be bꝛaught againſt the Ancumbent only, H . 
8. [02 by fhe Audgement in the Quare impedit, the right cf the abe, 
bound; and the Scire facias is only fe2 the polſellion which concernes the D ; 
kendant onty,and no other. And to pꝛove th.t by the Common Law, a e 
Impedit lap not (but tpn luch ſpectal matter) againit the Incumbent 15 
lonc, it is clear upon the ſald Statute of 25. E 3. Foz boloꝛe the ſain Statut, 
the Ancumbent could not plead any matter which did trench to the right cf the 
Patronage, and thereksze we ought not to pꝛeſume, that the common Lam a 
{0 unrealonable, to give an Action againſt a ſingular perſon. who could not Iv 
the Law th. w and defend his own right, noꝛ traverſe the right of the ether p 7 
ty: And as to the plea here, he conceived that the ſame plea which the Patkro 
might have now after the Statute of 25 E 3. the Incumbent hall hate 
but he who is only a diſturber not in by pꝛelent ment, &c. he Wall nct pied 
any matter but in dilcharge 02 excuſe of the viſturbzace, 47 E 3.8 Ohe 
Bing ina Ware Impedit counted. That King H ws leiſed. and pꝛeſented 
ene A, Bing H dyed, and the Adpowlon deſcended ts Bing E z. A dped, the 
now Bing pecientcd B. and now B is dead, ſo it belong to the Bing to motos 
that the Defendant being Jneumbent traverſed the inſkitutian and ductic | 
of D, without making title to himſelf. So 44 E 2. 19. in a Quare pe 
the King declared that he himlelf was ſeiſed and pꝛeſented ent B, wha ct hig 
pꝛelentment was received, &c. B dy ed, by IC) it belonger to be Hino fo 

zelent; ko which the Defendant being Incumbent plegaes, that the ſald P is 
yet alive, and that plea was allowed without «ther title made fo himſelf, 
Pole, that at the firſt Argument of this cale, that the Court was of opinion 
againſt the Defendant, becauſe he had not in his plea any intereſt in the ad 
vowſon, and by Periam the Patron himſelf cculd not have had a 
had been party to the Mit, therefoze not the Incumbent, 


aun | | and it is no goc 
pleading in any Action, to diſcover in pleading any wꝛeng, _ 
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uſurpation, But at the length, Mutata opinione, all the Juſtices were agreed 
— 'I 


that Judgment ſhould be given againſt the Ducen : And the 1025 Anderſo 
ſhewed openly, the reaton of their Judgement, fc2 here is not bere uur : 
tion pleaded againſt the Queen, but alſo a cftte, ſcil. a leale f92 . 
the laid Advowſon derive from Queen Mary, and that the Avcivance ape 
which the Action is bzonght falleth within the ſaid Term, i as the Queen 
WH015 Flank ts encountred with the Lezfe cf her Anceſtez, gain Which 
the cannot make title to preſent, without ſpecial matter | wherefoze {udge- 
ment was given againſt the Qneen, 8 
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n 44 9 (- 5 Ine 18 2 517 ; 
unter V2ought debt Upon an Doöligettion, the condition was, that whereas 
the Plaintiff had Vought cf the Detendant a Ship ik then the Deken— 

ant hall enjop the C5 Ship, with ell the kur gte e ; c ene 
dant e enjop the thn Ship, WI all the furniture belonging to the ſane 
FRY, | | Aim toe $9 Os Bent | rl fo Wor. 
without being diſturbed lz the faty Ship 02 any furmeure Upper taining to if. 
that then, &c. end the Cote W. , that alter the lade ot (he laid Ship ſt ranger 
lued the Plaintiff 702 rertein moneys dur klecertatn b | by | 
Delendant for the lam? stp and put into the laid er 
and in the lad fufe che zalinluft obtained Judge: 
thereupon the 1b Shy wis leiſed, and allt 

niture of a Ship oz net: Ind it wis nu 


: ail; but the Court was againſt 
85 291 thont B.llaſt, 02 it map be laden with 
luch Perchandizes which are convenient Ballaſt in themlelves, as Coils, 
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condition, ut ſupra, J am bound to deliver the Guns being in it at the time of 
the ſale, but vet he conceived, that the Plaintiff ſhould be barred becauſe he 
had not ſpecially ſhewed,that at the time of the fate, that the ballaſt was in the 
Dhip. 


Mich 28. and 29. Elz. in the Common Pleas, 
LX. Pendleton 4x4 Gunſtons Caſe. 


Endleton infoʒmed againſt Gunſton upon the Statute of 13 Eliz . Cap 5. 

foʒ that, where the ſaid Pendleton had befoze v2cught a plaint of Debt a⸗ 
gainſt 1 S in the Guild hall of Norwich, upon which tiſned ont of the laid 
Court an Attachment againſt the ſaid 18, bp which the Sheriff of Nor. being 
ready by virtue of the laid pꝛoceſſe ta attach the ſaid JS by hie goods, khere, 
the now Defendant in diſturbante of the ſaid yzocee and the cecution ck it, 
did publiſh and ſhew to the Sheriff a tonvevsnce, p“, 5 Je (armet: the laid 
goods as conveyed to him by the ſaio I S, &c. iv at. fon the anus GC, UND 
if was moved by Ser jeant Snags, that the motfer e whic! e Defer baut is 
charged is not within the ſaid Statute , becauis He bowinc of the £5 con⸗ 
vevance doth not go in delay of the execution, fo2 ne 5.:3gment is 716en but 
only in delay of pꝛoceſſe; but the Court was clear vf ei- on to the contra, p, 
and that by reaſon of the Statute and the werds of if, ſcil. velay, hinde?, 02 
defraud Treditoꝛs of their juſt and lawful Actions, ſutes, &c. fo2 here is a de⸗ 
lay;fo2 foꝛ w nt of ſerving the ſad Attzchment,the Appearance of s fothe 
ſate vf the Plaiatiff is delayed , which miſcheik is within the remedy f the 
ſaid Statute, And Periam and Rhodes Juſtites conceived , that ſuch «v.ws 
ing of ſuch tonvepantce, Where no ſute is depending is within the ſaid St. tut e, 
which Anderſon doubted. See the pleaving of this Cale repozted in the ſc- 
cend Book of Entries, 207. 208. 30 Eliz. per quod feta fuit, impedita fuit, 
&c. 


LXI. a <8 and29 Elz. in the Common Pleas, 


Enner Ser jeant moved this Taſe. An Alien purchaſeth Lande in Fee; , 
The Queen confirms it to the Alien, Dffice is found,if the confirm. tion 


lien Purcha- 
ol. 


ſhall bind the Wueen; and it ſeemed toſome that it ſhould , fo2 by the Lord 
Anderſon, when an Alien is enkeoffed hc receiveth by the Livery the Fee⸗ſim⸗Conßrmat ion. 
ple, ol which he call be ſeiſed, until Office be kound, and a Precipe quod reddat 
lpeth againſt him. And by Fenner an Alien and Denizen Joynt-tenants are 
dilſeiſed, they both hall jspn in afſize,vide 11 U 4. 26. and by him, the Kings 
: Neike being an Anheritrix takes a Yusband, and have illue, Dffice is found, 
6,that Witt the Yuzband {Hall be Tenant by the Curteſie „Which ſee 33 E 3. Traverſe 36. 
yen the Oel It was argucd of the other üde, that the eſtate of the Alien is ſo keeble, that a 
ng to the tt confirmation cannot enure upon it, fo2 an Alien cannot take but dd the uſe of 
ertatntag tel the Ring, and cannot be enfeoffed to another ule, and ik he be, ſuch uſe is void, 
hip (rang ſoꝛ there is not a ſufficient ſeiſin in the Alien to carry an uſe, and it hath been 
bought be if adjudged in the Tale of one Forcet, khat Where an Alien and the laid Forcet 
the ſalcel! were Jopnt⸗z urchaſozs, and the Alien dyed+ Forcet had not the whole by the 
recution, 4 Dur vi ves, but that upon an Dllice founy,tÞe Queen ſhould hive the moet 
Ballaſt 10m Sce Dyer 11 Eliz. 288. 
yy that Ul 
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Ach. 28. and 29. Eliz, in the Common Pleas. 


LXII. Sir Roger Lewknor ad Fords Caſe. 


Ir Roger Lewknor ſeiſed of the Mannoz of Wallingford, leaſev the fame to 
A fo years,and dyed, after which it was Cnacted by Parliament, That the 
ſaid Mannoz ſyouid from hencefozth be deemed and reputed in the Yeirs 
of the vody of the ſaid Sir Roger, begotten upon Elizabeth his Wife, 
the laid Sir Roger having three Daughters only , without any other iſlue: 
The Daugy:ers married Yusbands and had illue: A alligned his intereſt in 
the laid Manno to B, C enz D, and alſo fo one Shelley; B, C, and D af- 
ficaed their wiercit to one Sponer, one of the Dekendants, and Shelley alligned 
his fourth part ts Ford another of the Dekendants, excepting the N cons and 
Underwoods. Taft is committed; ene ofthe Daughters having iſſue dpoth, 
living her Busband, the two farvivins Siſters and their Yusbands , the 
Term being expired, brought a Ui zit of CTaſt, leaving ent the Husband of 
the third Diff{r,who was Denant by the Turteſie, againſt Shelley and Sponer, 
who tenuerunt. Shutleworth Serjcaut took Exception to the Ut : ſcil. 
predictus Rogerus cujus hæredes ipſæ ſunt, which ha“ bc intended Yeirs gcae- F 
ral, and by the Declaration if appeareth, that the Daughters have to them by . = 
Act of Parliament an eſpectal inheritance as Heirs in ſpectal tail, and that oak * 
by aſpecial convepance: and therekoze the Plaintiſes cught to have brought a ien U 
ſpecial NAzit, accoꝛding to their Cale, as where Ceſtuy que uſe, maketh a leaſe exits 1 
fo2 years by the Hatute of 1 R 3, and the Lefſee cammitteth Waſt, now T delt 
the jfcoffces dught to have a ſpecial Writ of Malt, accozding to their Cafe, e 
26 H 8. 6. but that exception was diſallowed, and the caſe cited out of 26 UH ne 
8 is upon aaotyer reaton, koz in ſuch caſe the cſtate of the Leñtee foz years is 
created by the laid Statute. Another Exception was taken to the Wait, fo2 
the Uulzit is tenuerunt, Which (yall be intended prima facie, conjunctim tenue- 
runt, and in the Declaration it aypeareth , that one of the Defendants is af, 
ſignee of thꝛee parts of the Lands demiſed, and the ether Dekendant of the 
fourth part, and ſo ſeparatim tenuerunt, hut that Exception was alſo diſallowed, *11mreahn 
bc cauſe oziginallp it was one, and intirely dem iled intereſt and eſtate, and ſo it "i Trees wh 
remaineth as to the Plaintiffs , although it be diviſed by the Lefſec himſelf. iel 
Anztyer Exception was taken to the Wait, becauſe here it appeares upon the cn 
Plaintiff chewing, that Dir Roger Lewknor had thꝛee Daughters, and that Here 
they have ail taken Husbands, and that they have iſſue, and that one cf the ace k 
ſatd Dang! [ics is dead, living her Busband, who is not named in the 7U it, 12 
foz which c:nle the IN nt Hall ebate: Dee 22 H 6. 24, 25. But that Er⸗ 19 
ception wa aus diCUtrobz to as this Taſe is, there is net any renſen, that the rat. k 
Tenant by the Curicſe could ſopn in this Asien, fo2 no judgment ſhall be 5 
giben here, that the Plain Fs ſhall recover the piace waſted, fo2 the term is a, . ben 
expired, as ii appeareth by the words of the Cl zit ſcil. quas tenuerunt, andthe ©; 00 
Tenant by the curteſie is in poTeNien , and where Wenant by the curteſie 
ad the Veir joyn in an Hon of Toft, Ten nit fo2 lil chli hive Locum va- 
ſtatum, and he Heir t the Jamages, Which ler 27 H 8. 13. As untso the mat⸗ 
ter v Law,uronthe Exception of dal gods and Underwobds, it was geczued 
by Shutleworth , that the „ion ct malt wis not well brought again Tord, 
& c. {for the Alignment mn de by Shelley ta word was with an exception of all 
(ODS and Under os, and therefeze Shelley remained Tenant, and he 
SUSE) anſwer koz the Tiboo and the Urderwocd in the Ackien of Tt. &, 
foz upon every demiſe 0 Hands the Wins there growing are as well 
zemiſed as the Land ic tele, for ſo it apperreth by the Ua zit of TW in domi- 
bus & boſcis dimiſſes ad terminum annorum,&c, Which probes, that the Wrees 
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are parcel of the demiſe, and fo may be extepted: Der Dver 28 H 8, 19, by 
Shelley and Baldwin. A man leaſeth a M. ano, except Wines and aper 
woods, the Leifec cuts the Trees, an Ackion of del AE dolh not lie agai g him 
ſoz the ſame: koꝛ the thing in which the Watt 1s ſuppoſed to be tommetted was 
not deunſed, &c. and therefoze the Lellce fall by puniſhed as Troſpaſſy 
and not as Farmer: Fenner Ber jeant confrary,and that the Exception of the 
WMoods and Underwoods is meerlp void, [02 Shelley who afftxnes his inferef} 
with the ſaid Exception, hath not any ſuch intereſt in the Woobs and Under⸗ 
woods, ſo as he can make ſuch exception, to2 he had but an oꝛdinarp intereſt in 
them as Farmer, viz. Vouſe-beof, Hedge⸗ boot, & e. Which intereſt cannet bp 
any meanes upon an Alignment be reſerved fo the Allignoz, in grolle of the 
eſtate, no moze thin ik one hath common appendant to his Land, and ho will 
make a Feotkment of the Wand, reler ving oz excepting the common. Aud he 
who hath the inheritance of the Land hath an ablolute property in the Trees, 
but the Leffee hath but a qualified intereſt, and therefoze 21 H 6. 46. the 
JL efſo2 dtring the term foz years may command the trees to be cut down: and 
10 Hy. 3. Leſſee fo2 years hath not any infereft in the trees, but foz the lop⸗ 
pings, and fo2 the ſhaddow foz his Cattel: And in the Caſe cited, where Leſſee 
fo2 life and he in the Ke ver ſion make a Leale foz life unfo a ſtranger, and waſt 
is committed, and they bring an Action of Waſt,the Leifce foz life ſhall have 
the place waffed, and he in the Reverſion the trebie damages, foz in 
him was the true and very property of the Trees, and thereioze the treble da- 
mages do belong unto him, and not to the Leſſee fo2 lite, who joyneth with 
him,; and the reaſon wherefoze the Lefſee fo2 life oz yeares ſhall recover 
treble damages againſt a ſtranger who cuts down any trees growing 
upon the Land to him demiſed,is not in reſpec of any p2operty that the Lefſee 
hath in the frees cut down , but becauſe he is chargeable over to his Welloz in 
an Action of Maſt, in which he ſhall render damages in ſuch pzopoztion. So 
ſee 27 H 6. Walt. 8. A lcaſe fo2 life is made without impeachment of watt, 
a ſtranger of his own Wong cuts down trees, againſt whom the Vellee bzings 
an Action of Treſpalle; in fuch Caſe he ſhall noi recover treble damages, 
not foz the trecs,but only foz the bzeaking of the Cloſe, and the loppings, fox 
he is not chargeable over to his Leſſoz fo2 the ſame,v:caule that his Leaſe was 
made withent impeachment of Maſt; and if the Lefſee hath ſuch a ſlender 
intereſt in the Trees where his leaſe is without tinpeachnient of watt, his in- 
rereſt is lee, where it is an ozdinary leaſe without any ſuch pꝛiviledge: And 


the property which the Leſſee fo2 years hath in the Trees in ſuch Cale, is ſo 


appꝛopꝛiated to the poſſeſſion, that it cannot be ſevered from it: Windham 
and Anderſon Julfices were of opinion, that the Exception above is meerly 
void: #Fo2 Ford the Allignee of Shelley is now Termer and Farmer, who 
alone can challenge intereſt in the Trees againſt all but the Leſfo2,and Shel- 
ley after his Allignment, is meerly a ſtranger. The interelf of the Leſſee, 
and allo of his Anignes in the Trees is of necellity, and follows the Farm 
and the Land as the chadow both the body ; And by him, where Leſſee faz 
years by reaſon of his leaſe is to have Wind-fals, vet he cannot implop them 
but to the benefit and paofit of his Farm, foz ik he felt them oz ſpend them 
elſewhere he ſhall be puniſhed. Rhodes and Periam Juſtices , that the excep- 
tion is goed as the frnifs of the Trees, Shoveiers, &c. And afterwards the 
Tale was adjudged upon another voynt in the pleading, ſo as the matter in 
Law did not come ts Judgment: See Saunders Tale. 41 Eliz. Where 
Lellee doth alligne, treepting the Timber trees, it is à void Excep⸗ 
tion. 
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Paſch, 29. F/iz, in the Kings Bench. 
LXIII. Gray a Jeſtes Caſe, 


gion ob al. Ian Afton upon the Caſe by Gray againſt Jeffe, the Plaintiff declared, 
ct and Bar- Ithat Where he had placed his Son and Heir apparent with the Defcadant,ty 
tery be his Appꝛentite, and to learn of him the Art of a Tailoz: That the Defen- 
dant had ſo beaten his Son with a Spade, that he therenpon became lame, by 
reaſon of which he could not have lo much with his Son in marriage of him as 
otherwiſe he might have, becauſe the fame lameneſle is a diſparagement to his 
ſaid ſon ; And farther ſhewed, that he hunſelf might ſpend twenty pounds per 
annum in Lands. Haulton argned fo2 the Plaintiff, The Action, Quare fili- 
um & hxredem cepit & abduxit, is given to the Father in conſideration that the 
marriage of his Son and Heir doth appertain to him by the Law, and here by 
the Battery the Don is become ſo lame, that he is not fo commendable to a 
Marriage as befoze , and if the Father had loft the whole marriage, then the 
Father Hould have had the Action Quare filium & hæredem, &c. vut here he 
hath not loft the whole marriage. but the marriage is lefened dy it, aud theres 
foze he * hall have this Action. Tanfield contrary ; J corikeſſe, that 
the Father ought to have the marriage of his Son and Heir lo tang es he is 
{ub poteſtate patris; but here the Father hath committed all his intereſt, 
power and authoꝛitp in his Son ko the Defendant his Paſter, with wgon he 
hath bound his Son Appꝛentice ioz ſe ven vears, during which term the Father 
hath not any thing fo do with his Son oz his Marriage. Wray: the Acticn, 
Quare filium & haredem, &c. is not given to the Father, becanſe his marri⸗ 
age helengs to him, but becauſe of the Education, and ſuch was the opinion 
af Clench Juſlice, and the marriage doth not belong properly to che Father : 
Foz ik the Son marrieth himlelk without the leave of the Father there is 
not any remevy fo2 the Father. And afterwards Judgement was given 
againſt the Plaintiff. 


29, Eliz, In the Common Pleas. 
LXIV. Bullers Caſe, 


Revlevin Dmund Buller bzought « Meplevin againſt two, who make Conulans as 

Reple vin Baylies to A fo rent arrear reſerved upon a leaſe fo2 life, To which the 
Plaintiff in Barre of the Conulans pleaded , that two rangers had right of 
Entry inthe place where, &c. and that the ſaid two Defendants by their 
Commandment centred, &c. and took the Cattel of which the Kexlevin is 
brought, damage feafants, abſque hoc, that they took them as Baylies to the 
cats A, and upon that Zraverte the Defendants did demurre in Law, Shutle- 
worth Ser jeant; the Traverſe is not good, foz by that means the intent of the 
party ſhall be put in iſſue, which no Jury can try, but only in Caſe of Recap- 
tion. See 7 H 4.101, by Gaſcoign, Ik the Bayly upon the difirefte ſhews 
the cauſe and reaſon of it, he cannet alterwards vary krom it, but the other 
party may fry him by Trateric; but if he diſtrain generally without ſhew⸗ 
ing caufe, then he ts at large to ye w what canſe he will, and the cher party 
CH an wer toit. And it was ſaid by the Court, that when a Wayly diſtreins 
he cucht, if be bo requtrceb, ew the canfe el his diſtrelle but ik he be net requi⸗ 
red. then he is net tied to do it. Anderſon, Wie Herre all agreed in the Cale 
betwirt Lowin ang Hordin , that the Traverſe, as it is here, was well taken, 
The Rumber Nollol that Caſe is M. 28 and 29 Eliz. 2494. 
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Paſch, 29. Elux. 
LXV. 


in the Rings Bench. 
Hudſon aud Leighs Ca fe. . 


udlon recoveren againſt Leigh in an Aazon of Battery, 
pias pro fine iſſued agar Leigh; and alſy a Capias ad $4 atisfaciendumre - 
g x the fame Perm at ons and the ſame Return ; As to the Ca pias pro 


ne the Seri returned Cepi, and 8s to the Capias ad ſatisſaciendum, non ef 
ene l 


oz which a Ce. Procelfe. 


nd 702 this confrariety of the Return, the Court was of opinion, Returm of 12 


thek che Sher i could ve amerceed ; but it was moved by the Councel of Lhe Sheriff. 


Jer iF,fHat tHe 4 war ding of dhe . apias pro fine was meerly void, ſoz the Fine 
is pardened by che harlisment, And it is alſock acted, That a all pꝛoceſe awards 
ed upon ey Frecs all be void, and then the Capias pro fine being void, it 
er it be roturped, fo the Court hall not res 
LEE luce pzoreliz,noz any TRE i of it, ans then the Conrt not having reſped 
© char Neturn, theres ie not any contrarietp, for the Capias ad fatisfactendum 
Only ts returned, and not the Capias pro fine. And at another dap it was mos 
ved a Katt che Wakter e W. 6G {0 LEGO , 1 Junu ! 586. and Judgement given 
che thirkeench of February che (ame venr, upon Which iſſuned Capias pro fine, and 
befcze the Return chereof the Parliament ended, which plans” uch Fines; , 
and made all pocefie thereupon vod: And it was ſaid by the Court, that if © 
che & PDyert? in ftcy Tale takes the party by a Capias pro fine; no upon chal 
taking he is in Execution foz the pen p, and ik the Dheriff let him ga at large, 
5c Walt anſwer foz the eſcape: Am in that caſe the Capias pro fine Was Well 
a Warded, nd the Crurt guscht to regard it, and the Dekendant lawlulie Laken 
B virtue gk it, and alſo in execution fo2 the Party In Judgement doe Waw, and 
afferivarns vhen the Parliament came and Enacked vt ſupra although che pꝛo⸗ 
delle be trade bald thercbr,the fame gught ta be meant as £6 tho intereſt of the 


Willig in the Fine, and the veration of the Subject by it, but net as fo the Eres 


cuſton of the party , vu dhe Sheriff hall anſwer fo2 that. And it was all 
Holden by the Court, that if the Plaintiff ſueth an Elegit then upon the Capias 
pro fine er 
parte, eg * bath made his Cledion af angther manner of Execution, ſcil.c! : 530 
FL, 87D, 110 he {1 21 nir ver relort te an Execution of the body. 13 R 7.12. And 
A Ct CA 61s here there Was an Elegit obfeined, hut it Was not en Aero, nog 
an Munz m. de cf 5 and therefs3e the election of the Ececuticn remained 
do the 1 nd as to che point alozeſaid, that fuch pꝛocene thall be void, 
970 ft 165 U Not as fo the rartp: See now 5 Jac, C 6. part. 79, £12 


In the common Pleas. 


LX 1 Deter: 385 Stedals t. 


13 N Wreipalle bp Samuel Potter ägainſt Stedal the Caſe Was, Deilant foz lil 


& Land lealed pärcel thereof to hold at Mill, and being in pot Ueſlion of che 
relttzue levped a Kine of the whole, che Lelloz enfred into the Land which was 
Lek at Wot Uin point of kozkeiture, in the name of the whole ; it was holden the 

lame is a $299 entry koz the whole: Wu if the Diſeilo? leaicth koz prars park 


cap Te 


zccuted , the Defendant ſhall not be adjudged in Grecufton fon the Execut Of; 


reipalle, 


Ly2 Let wheroct the bilſetfin was committed, and the dilleilce afterwards or. 


erh infs the wand Which continueth in the poſteſſion et the WDiſteiſor in 


die Of che u gole; the lame Entry hall nok extend to the Land leaſed, dc: 


Welſee is in by title , but in the other Cate not, fes when Tenant to2 
tit at will, and afterwards levpes a Fine, the fame is a determing⸗ 
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tion of the W iti. 16 Eliz. Dyer 377. 1. In the ſame plea it was holden, 


that if there be leſſee koz life, the remainder foꝛ life, the remainder in kee, Lel⸗ 
ſee foz liſe in poileſſion levyeth a Fine Sur Conuſans de droit, &c. to his own 
uſe, upon that Fine a Fec-ſimple accrues, 


Pauſch. 29. E!z.1n the Common Pleas, 


LX VII. Leigh and Hanmers Caſe. 


Homas Leigh Eſquire bꝛought an Action of Debt upon a Recognizance 


in the nature of a Statute Staple sgainſt John Hanmer Eſquire , befoze 

the Ma voz and Aldermen of London, in Camera Guild-hall Civitatis predict. 
and demanded one thouſand five handzed pounds, upen ſuch Recognizance at⸗ 
knowledged 20 November, 20 Eliz. and upon default of the f aid Hanmer, ac- 
coꝛdiug to the cuſtom of London uled in courle of +tt:chment; attached fix 
hundzed pounds in the hands of one W Bolton of Grays Inne, in part of ſatis- 

faction of the ſaid debt of one £howand fire hundzed pounds; and now within 
the year came the ſaid Hanmer, & ad diſcutionandum debitum predict. had a 
pꝛecept of Scire facias againſt the leid Thomas Leigh, and after pleaded, and 

demanded Dyer of the ſaid Reeognitzance, and had it, & quod ipſe reſtitutio- 

nem of the ſaid ſix hundꝛed peunds in manibus dict. W Bolton attachiat habere 

debet ; And upon the whole Reco2d the Tale was thus: Rowland Leigh El- 

quire,beingſeiſed of certain Mannoꝛs and other Lands in the County of Glo- 

ceſt. had iſſne Eliz. his Daughter and Meir inherttahl to the laid Lands, and 

by Indent. dat. 20 Mail 19 Eliz. granted Cuſtodiam, regulam, gubernatio- 

nem, educatione m, & maritagium dict. Eliz. ts the ſaid Tho. Leigh, after which 

the laid Tho. Leigh by Indenture 14 Marci 29 Eitz, granted and aligned the 

ſaid cuſtody, rule, government, education, and marriage, end all his intereſt 
therein, and the laid Indenture, to Sir John Spencer, after which the ſaid Sir 
John Spencer and Thomas Leigh, by their Indenture the 26. or Auguſt 20. 
Eliz. granted and aſſigned to the ſaid John Hanmer the ſaid cuſtody, rule, go⸗ 
vernment, education and marriage of the ſatd Eliz. and all their intereſt in 

the ſame, and all the recited Indentures, by which laft recited Indenture 29 
Auguſt, the ſaid John Hanmer covenanted with the laid Leigh, that Thomas 
Hanmer Son an Heir apparent of the ſaid John Hanmer, maritaret & in uxo— 
rem duceret dictam Elizabetham ad vel antequam dicta Eliz. & dictus Tho, 
Hanmer perimplerint ſuas ſeperatas ætates 14. annorum, {i dita Eliz. ad id con- 
deſcendere & agre are vellet; and afterw.rds befoze the ſaid Tho. Hanmer and 
the ſaid Elizabeth, ſuas ſeparates ætates 14. annorum perinpleviſſent, ſc. 8. die 
Sept. 20 Eliz, the ſaid Tho. Hanmer took to wife the ſaid Eliz, the ſaid Tho. 
Hanmer then being ætatis 13. annorum and no moze , and the ſaid Eliz. then 
being of the age of nine yearcs and no meze , and 1 homas Hanmer afozeſaid 
over⸗li ved, &c. And pleaded further, that the ſatd Tho. Hanmer after he at- 
tained his ſull age of feurteen yeares , and befoze any agreement o2 aſſent by 
the ſaid Tho, Hlanmer to the marriage afs2eſatd betwirt the ſaid Tho, Hanmer 
and the ſaid Eliz. had, et oz aiter, idem Thomas Hanmer came to his age of 
fourteen yearcs, ſcil. 10. die Sept, Anno 22 Eliz. ad dictum maritagium diſa- 
greavit, & maritagium illud renunciavit ; and all this matter was pleaded in 
Barre, as perfomance of the Tovenant contained in the Indenture of de- 
feazance made upon the Recsgnizance,whercupen the Action is brought. And 
concluded his plea , unde petit judicium ſi dictus Tho. Leigh actionem ſuam 
predict. &c. Et quod ipſe idem Jolianhes Hanmer reſtitutionem dict. 600 li. fe, 
ut præſert attachiat habere valeat. And all the queſt ien here was, if this mar⸗ 
riage had by the manner, and afterwards renounced as afozeſatd,be ſuch a mar⸗ 
riage as is intended in the Covenant, fo as the ſaid Covenant be ſatisfied by 
if. 
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it. And it was argued befoze the Maycz, Recozder, and Aldermen of London, 


in their Guild-Hall by Anger of Grays: Inne, on the part of Leigh the Plaintiff, 
and hc in his Argument did much reiye upen the definition of marriage, by 
Juſtinean in his Inſtitutions. Nuptiæ maris & fæminæ conjunctio individua 
continens vitæ ſoc ietatem; and the marriage here 1 in queſtion is not accozding 
to the laid difinitien, foz the perſons, parties to this contract, are not perſons 
able by Law to make ſuch contract, becauſe that non attigerunt annos nubiles, 
Ergo nuptiæ eſſe non poſſunt, but only ſponſalia, a ſtep unto marriage; And 
there is alſo rendꝛed one realon of the ſaid definitten upon the woꝛd individua, 
:ndividuam dico quia non niſi morte aut divortio ſeperandam, but the marri⸗ 
age now in quctzion might be diſſolved without death oz divozce, as it is in 
our caſe by trſcgreement |; And fre Juriſprudentiæ Romane, Lib. 1. Cap, 33. 

Societas & conſortium omni vita inter marem & fxminam ad concubitum; 
which is ſocietatis bujus conſummatio: And as every Act doth conſift uponthzee 
things, 4. Inceptio, 2. Progre ſſio, 3. Continuatio, ſo is it in the Caſe of mars 
riage; but in this caſe when Thomas Hanmer togk the ſaid Eliz. to Wife, 
that is but an inception, but the pꝛogrellion and conſummation ok it is cut off 
by the diiagreement, and he much relyed upon the wozds of the Covenant, i 
dicta Eliz. ad id condeſcendere & agreare vellet, ſo as there is not any liberty 
left to the Defendant fo2 the agreement o2 diſagreement of the Son, but he 
ought to agree at the perill of his Father, but if Eliz. will not agree, then the 
Defendant is net at any miſcheit, fo2 in ſuch caſe the Covenant doth not ex- 
tend to him, and allo here the Father ts bound that his Son,a ſtranger to the 
@blige tion ſheuld marry the laid Elizabeth, which he ought to pꝛocure at his 
perill, oz other wile he ſhall fozfeit his Bond: Egerton @olicitoz of the Queen 
argued to the contrary ; This marriage as much as concernes this Cove⸗ 
nant, is to be conſidered acco2ving to the reaſon of the common Law, and not 
accozding to the rules and grounds of the Canon o2 Civil Law, not as a mar⸗ 
riage in right, but as a marriage in poſſeſſion, and marriage in poſſeſſion is 
ſaffictent alw:yesin perſonal things and cauſes, eſpecially where the poſſeſſt- 
en cf the T iſe is in gueſtion, but where the poſſeſſion of the Yusband is in 
quc ſtior che: e marriage in right oucht to be, and where marric ge in pollelli⸗ 
on fals in « ver ment, there it hall not be tryed by the Biſhop, as in the Caſe of 
a marriage cf right, where, never accomptod in loyal matrimonp, is pleaded, 
but by the Country, foꝛ in caſe of Wife in 3 ne ver accompted in ma⸗ 
trimenp, is no Plea, tut not his Wife, which ſee 12 E. 3. br. 481. A bzought 
an Action of Treſpaſie agatnſt B, and C. B pleaded, that C is Wife of the 
Phe intiff, and demanded Judgement of the W zit, the Plaintiff by Replica⸗ 
tion ſaid never accennted in Lawfull matrimonp, but it was not allewed, but 
wes dꝛiven to lay, not his Mike, foz ik C was the Mile of the Plaintiff i in 
vcfiefſten c2 by Reputation, it is ſufficient to abate the Wat: ſee alſo 49. E. 
3. 18. by Belknap, the right of the Clpouſall is alwayes to be tryed by the 
Wiſhop, but the petielfion of the marriage. not, as in Allize by A and K his 


Waite; the Teuant demanded Judgement of the Wait upon \pectall matter, 


and concluded, ſo is the ſaid K dur Wife, and not the Mike of A, ſo in a cui 
invit a by B ant C his Wife, the Tenant pleaded, never accounted in loyall 
matrimeny, the \: me is no anſwer to the Wife, fo2 thee ddmanded in her own 
right, and it he who aliened was her Yusbandin poſſeſſion, the Mike could 
net have other Aion, fr2 Allize doth not lye. becauſe he was her Yusbond in 


_ Ff:& at the ſaw time in poſſelſten : And fee allo 50. E. 3. 20, adjudged accoz⸗ 


ding to the opinion of Belknap: And ſee alſo 39. E. 3. As to the marriage in 
right, as the caſe in gueſtion is, fo upon ſuch marriage, if the Yusband be 
murd2ed befoze diſagreement, the Waite (hall have an Appeal of urder, and 
2 TU ut of Dewer : lee where Appeal is bzcught of the Rape of his Mike, al- 
theugh ſhee be his Wife but in poCeſſton, and not in right, 11. H. 4. 13. by 
Hulls 168. and by Littleton, if the Mile be cf the age, but ef nine pears, ſhee 
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halt h! we Dawer, which fee allo 35. H. 6. and det Dower cha never accrue 
put in cafe of marriage ia right, for there. never counted in marriage, is a good 
Mien, vi. 12. R. 2. Dower 54. In Dower che Tenant pleaded, thx the Hus⸗ 
bind at the time of his death wis but at the age of ten pcares, and the Dez 
mumd nt nod but of eleven veares, and pet Audgemont wis givea for the De - 
mmdant, foz by Chacleton the fame Was a marriage in right untill diſagree⸗ 
ment, ſee 22. Elz. Dyer 369. K Woman at full age murryeth a Busband of 
twelde Leares, 13930 dpeth befaze the age of canſent, the ſame is a good wrarri⸗ 
age, and ſa might to be certified by the Bishop, and 7. H. 6. rr. by Newton, 
a Women Married within age of ronſent may pont an Action as afeme ſale, 
and the Wit bid abate, Stamford Prerugat. 27. 19. E. 3. Judgement 123. In 
a Mzit of Kurd, che Jury found, that the Anfant was of the tage of ten Pears, 
und no 111920, bur thep did not know Whether hee were married n2 nor, but de 
bene eſſe, if he be marryed, aſtels damages one hunden pounds. and il 
five pounds Upon which it appeareth that marriage at luch an age is fach 
& Marriage dpon which the Lo2d ſhal recover damages; See 13. H. 3. gard, 
148. fuch marriage inthe life of the Anceſtoꝛ, infra annos nubiles, ik there be 
no deſagreement Mall bind the Ring: And after the death of te: Aucelkas the 
heire al remzin in cuſtodis Domini Regis, uſq; ad ætatem ut conſentiat, vel 
diffentiar, 4. E. 3. t6. Ina Writ of Tlard, the Jafani was kaum of the 
age af twe wapcaces, and the Juroꝛzs gave damages three hundꝛed marke, ik 
he were merrped, and 27. H. 6. gard, 118. & 47. E. 3. Br. Treſpaſſe 420: 
ard Ficz. Acton upon the Statate 37. Trel pate, de muliere abducta cum bo- 
nis virt, where the Mike 18 within the age ot conſent : And if J be bounden 
unte another in an Dviigation, upon condition £0 pay a ſum of mony upon 


the marriage day of] $, now, tif I S bs marrycy within the ace of conſent, J 
ant bound fo pay the many the fame day, although aiterwrys the parties do 
diſfent, and the Mike of ſuch a marriage ſhall be received in a Plea reall up⸗ 


on the dekault of her Yasband, x the wozds,fi dicka Eliz. ad id condiſcendere & 
agreare vellet, are to be underftood of an agreement at the kime of the marri⸗ 
age, and here the time is itmiſtev koz the lolemnization of the marriage, fcil. 

at o befoze they ſhall have accompliſhed their ſeverall ages of twenty one 
Peares,makcs the matter clear; Foz it is in the elecion of Hanmer the Fa- 
ther; fo Paorur 0 this Non zrriage, ſcil. that his Son 311 fake fo TG Nike, the ſaid 
Elizabeth, if Watt ch of the two times he Will, ſcil. at oꝛ beſoꝛe, &c. to the mars 
riage bekeze, &c, is as effectual in reſpec of the perfo2mance of this condition, 
es ik fie matiige had been had after, and 's the caſe is, the condition could 


not be better rer fezmed, for ik the marriage h; 45 been ft: wed ill affer kourteen 


yea S, &c. QUDONgY the ma triage doth not enſue pet the Obligation had been 

ozkeited, and thet the marriage be lolemnized juſt at the agcof both of fourteen 
peares, was impoſſible, ſoz Thomas Hanmer was the elder by tho peares » then 
the ſatd Elizabeth, and therefoze they ought to be marryed at ſuch time which 

might and with the condition, and the lame is done accozdinglp: And as to 
that which h: th been cbjeded, That now by bilagreement the marriage is de⸗ 
kermined, We onch:i to obſer ve that Hanmer Wis bounden f 02 the pericamance 
of the Covenan*, and that his ſon and heir apparent maritaret, & in uxorem 
duceret dictam Eliz ad vel ante, &c. witch is executed accozdingly,and he is not 


bounden fo2 the continuance of the ſaid marriage, but the continuance of the 
ſame gught to be leff to the law, which giveth to the parties lihertie to tontinne 


them. rriage by agreement, oz to dillelve it by diſagreement; And therefoze 
if i be bounden to you, thafT $ (who in truth is an Infant) Mill levy a ine 
beleze ſuch a dap, which is done accozdinglp, and afterwards the leme is rever⸗ 
ſed by Errc2, pet notwithſtanding the condition is perfozmod, & c. And after⸗ 
wards Judgement was given againſt the Plaintiff, 
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Paſch, 29, Eliz, inthe Common Pleas. 
LXVIII. The Earlof Warwick and the Lord Barkleys Caſe, 


Mbroſe Earl of Warwick and Robert Earl of Leiceſter bꝛought a Mit 
of Partition againſt the Lo2d Barkley, in which the parties pleaded to 


illue. And now at the day of the Enqueſt the Defendant did challenge, that Challenge. 


in the whole Pannel there were but two Yundzeders , and at the firft it was 
douvted by the Court , if upon the Statute of 27 Eliz, cap. 6. by which it is 
Enaced, That no further challenge koz the hundzed ſhall be admitted if two 
ſufficient Yundzeders do appear, the Enqueſt ſhall be taken: But at length 
the whole Court was clear of opinion, that the ſaid Statute did extend but to 
perſonal Actions; but this Action of Partition is a real Action ; and ſummons, 
and ſeverance lieth in it, but not pzoceſſe of cut-lawry, and therefoze here four 
Pund2eders ought to be returned; lo in an Action of Walk, although it be 
in on perſonalty 3 and therekoze the Councel of the Plaintiffs pzayed x 
Tales. 


Paſch, 29. Eliz, in the Common Pleas: 


LXIX. The Archbiſhop of York and Mortons Caſe, 


TY Archbiſhopof York recovered in an Allize of Novel diſſeiſin againſt 
ene Morton befoze the Juſtices of Aſſize ; upon which Judgement Mor. 


after many motions at the barre, it was adjudged that a Wait of Erroz upon 
the ſaid Judgement did not lie in the ſaid Court. 18 Eliz. Dyer 250. F B 
22. That upon Erronious Judgement given in the Kings Bench in Ireland, 
Erroꝛ ſhall be bzoͤught in the Kings Bench in England, 15 E 3. Error 72. 
Fenner who was of Councel with the Archbiſhop demanded of the Court how, 
and in what manner the Recs2d ſhall be remanded to the Juſtices of Aſſize, 
ſo as the ArchWiſhop might have execution; To which the Court laid, that the 
ſureſt way is to have a certiorare out of the Chancery into the Common 
Pleas directed fs the Judges there; and then ont of the Chancery by ÞPittt- 
Wut Fenner made a difficulty of it to take 
ſuch courſe fo2 the remanding of it, fo2 doubt they would not allow it to be a 
Reco2d where it is not a Reco2d, foz upon the matter the Reco2d is not remo⸗ 
ved, but remains with the Juſtices of Allize. Then Anderſon ſaid, Sue Exe⸗ 
cution ont of the laid Recozd; but becauſe the Recozd came befoze us by Waif 
of Erroz, it ſhall be alſo removed and remanded by Wart : and ſo it 
Was. 


Paſch. 29. Eliz. In the Common Pleas. 


L XX. Kempe and Carters Caſe. 


Homas Kempe bꝛought Treſpalle koz breaking of his Clole againſt Car- 
ter: and upon pleading they were at illue, ik the Loꝛd of the Mannoꝛ a⸗ 
fozeſaid granted the laid Lands per copiam rotulorum curiæ manerii predict. 
ſecundum conſuetudinem manerii predict. and it was given in Evidence, that 
within the ſaid Pannoz were divers cuſtomarp Lands, and that the Lo2d now 
of late at his Court of the ſaid Mannoꝛ granted the Land, &c. per copiam ro- 
culorum 
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den by the whole Court, that the Jury arc beund to find, Dominus non con— 
ceſlit, fo2 notwithſtanding that de facto Dominus conceſſit per copiam rotulo. 
rum curiæ, vet, non conceflit ſecundum conſuetudinem manerii predict. foꝛ the 
ſaid Land was not cuſtomary, no2 was it demiſeable, fo2 the cuſtome had not 
taken hold of it. In the fame Cale it was allo ſhewed, that within the ſajy 
Manno ſome cuſtomary Lands are demiſeabe fo2 life only, and ſome in Fee; 
And it was laid to that by the Lo2d Anderſon, that he who will give in Evi⸗ 
ednce theſe ſeveral tuſtoms, ought to ew the leveral limits in which the ſeve⸗ 
ral cuſtoms are ſeveraily running, as that the Mannoz extends into two tewng, 
and that the Lands in one of the ſaid Towns are grantable fo lives only, and 
the Lands in the other in Fee, and he ought not to ew the ſeveral cuſtomes 
promiſcuè valere though the whole Mannoz: And he remembzed a Cale of his 
own experience: ſcil. The Pannoz of Wadhurk in the County of Suſſex con- 
ſiſtev of two ſozts of Topy-hcid, ſcil. Dook-land and Bond⸗land, and by ſeveral 
cuſtoms diff; verable in ſeveral manners:as ik a man be firlk admitted to Sock⸗ 
land, and affcrwards to Bond⸗land, aud dycth leiſed of both, his Heir hall in, 
herit both; but if he be fit admitted to Bond⸗land, x afterward to Sook-land, 
and of them dycth leiſed, his paungeſt Son ſhall inherit, and ik of both ſimul 
& ſemel, his eldeſt Son (hall inherit; But ik he dyeth ſeiſed ok Bond⸗land on⸗ 


ly, it ſhall deſcend to the poungeſt:and ik cuſtomary Land hath been of ancient 


time grantable in Fee, and now of late time tfo2 the ſpace of fozty veares hath 
granted the ſame foz life only;yet the Loꝛd may ik he pleaſe reſozt to his ancient 
cuſtom and grant it in fee. It was allo moved in this caſe, If cuſtomary Land 
within a Pannoꝛ hath been grantable in Fee, if now the ſame Elcheat to the 
1.02, and he grant the ſame to another foz life ; the fame was holden a good 
grant, and warrantable by the cuſtom, and ſhould bind the Lo2d,foz the cuſtom 
which enables him to grant in Fee ſhall enable him to grant foz life; and ak⸗ 


ter the death of the Tenant fo2 life, the Loꝛd may grant the lame again in kee, 


fo2 the grant foꝛ life was not any interruption of the cuſtom, &c. which was 
granted by the whole Court. 


Puſch. 23. Els, in the Common Pleas. 
EXXI. Walker and Nevils Caſe. 


Alker and his Wife bzought a Wert of Dower againſt Jervice Nevil, 

and judgement was given upon Nihil dicit, and becauſe the firſt Bus⸗ 
band of the Ti ile dyed ſeiſed, a Wuyit of Enquirp of Damages was awarded, 
by which it was kound, that the Wand which ſhe onght to have in Dower, the 
third part was of the value cf eight pounds per annum, and that eight peares 
elapſerunt a die morti viri ſui prozime ante inquiſitionem & aſſeſſant damna to 
eight pounds, and it appeared upon the Recv2d , that after Judgment ta the 
Wnt of Dower afozeſaid the Demandents had execution upon habere facias 
ſeſinam, ſo as it appeareth upon the whole Reco2d put together, that damages 


are alleſted feꝛ eight pears, where the Demandants have been ſeiſed koz part of 
the laid eight pears, upon which the Tenant bought a TU zit of Erro, and 


alligned ko: Cri, becaule damäges are afſefſed untill the time ok the Ingui⸗ 
litton, where they cnght to he. but to the time of the Judgement ; but the Er⸗ 
ception was nit allowed; Ansther Erroz wes aſſigned; becauſe that where it is 
found, that the Wand was or the value of cight pounds per annum, thep have 
allelled damages log cight prars, to eighty pounds, beyond the Revenie ; kon 
attozting tothe rate and value found by verdict it did amount but fo ſirtv four 


nounds: but tho Erroz was net alſo alltwed; fo2 it map be, that by the lining cs 


taining of tye Dower the Demandants have ſuſtained moze damages then the 
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bare Revenue, &c. Ancther Erroꝛ was aſſigned, becauſe Damages are alſeſ, 
ſed fo2 the whole eight voares after the death of the Yusband, where it appear⸗ 
eth, that foz part of the ſaid years,the Demandants were ſeiſed of the Lands 
by fozce of the Judgement and execution in the UWzit of Dower ; and upon 
that matter the wait of Erroz was allowed. 


Paſch. 29. Eliz, in the Common Pleas. 


LXXII. Archpoole agaizſt the Inhabitants of Ever- 
Ingham. 

N an Action upon the Statute of Wincheſter of Buy and Cry by Archpoole 
| Fey the Inhabitants cf the Yundzed of Everingham,the Jury found, that 
the Plaintiff was robbed 2 Januarii poſt occaſum ſolis, ſed per lucem diurnam, 
and that after the Robbery committed, the Plaintiff went to the Town of An- 
dover, and advertiſed the Baylies of the ſaid Town of the ſaid Robbery ; and 
further found,that the ſaid Town of Andover is not within the ſaid Hundzed 
of Everingham and that there is another Town nearer to the place where, &c. 
the Robbery was done, then the laid Town of Andover within the ſaid Hun⸗ 
dꝛod, but the ſaid Town of Andover was the ncareſt place where, &c. by the 
Kings high- way: It was me ved that upon this matter, that the Plaintiff 
Gould not have udgement, faz that he hath not made his freſh ſute accozving to 
the aw, fo; he ought te have begun his Freth⸗ſute within the Hundzed where 
the Kobbery was done: and it was alto objected , that the Robbery was done 
poſt occaſum ſolis, in hic Taſe the Pundꝛeders are not to purſue the Pale- 
faco2s, And Walmſey Dcricant cited a Caſe out of Bracton: Si appellatus 
ſe defenderit contra appellantem tota die uſque ad horam in qua Stellæ incipi- 
unt apparere,rececat quietus de appello, and it is not reaſon to dꝛive the Mun⸗ 
d2eders to fellow tell ons at ſuch a time, when foz want of light they cannot ſee 
them. And all che Kuſtices were clear of opinion, that if the Kobberp was 
done in the night time, the nhabitants are not beund to make the purſuit: 
And by Rhodes, if in a Præcipe quod reddat of Lands, the Sheriff ſums 
mons the Temandant upen the Land in the time of night, ſuch a ſummons is 
meerly vcid. 


Paſch. 29. Elix. in the Common Pleas Zntrat, Irin. 28. Rot. 1458. 


LXXIII. 


Wiſeman and Wiſemans Caſe, 


N an Action of Debt by Wiſeman againſt Wiſeman, the Caſe was, that one pep. 
KL Wiſeman was ſeiſed of the Lands, and by his WMill deviſed, 1. J will and 
bequeath unto me Mile B. acre fo2 the Term of her like, the remainder to 
my Son Thomas in tail: Item J will and bequesth unto my Son Thomas, all Deyviſes. 


my Lands in D, and alſo my Lands in S, and alſo my Lands in V. Alſs Þ 
give and bequeath unto the laid Thomas my Son all that my Iſland oz Land 
encloſed with water which J purchaſed of the Earl of Eſſex: To havs and 
hold all the ſaid la befoze deviſed pꝛemilles unto the laid Thomas my Son, 
and the Heirs ef his body: The only matter was, Ik the Habendum ſhall en“ 
fend fo the Alland only, in which Caſe Thomas ſhall have but fo; life in the 
Lands in D,S, and V, oz unto the Ifland, and alſo fo the Lands in D, 
S, and V; in which Calc he ſhall have Fec-tayl in the whole. And it was 
argued by Fenner, that the Habendum ſhould extend to the Zfland only ; 
as he ſaid, the opinion of the Juſtices of this Court was in 4, Eliz. in another 
Caſe. J de viſe my Pannoꝛ to D my eldeſt Son, and alſo my Land in s in 
tayl,in that Caſe the entail limitted koz * in S ſhall not extend fo the 
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ſald Mannoꝛ, and of ſuch opinion was Weſton, W elch, and Dyer; Brown con- 
tra, that the Bon hath in tayl in both. But if the woꝛds of the deviſe had been, 
J deviſe my Manno; of D and my Lands in Sto my Den in tapl, here the Bon 
had an eſtate tayl in both. So it hath been adjudged, that ik J deviſe Lands 
to A, B, and C, ſut ceſſively as they be named, ths lame is good by way of Re- 
mainder: Walmeſley contrarp, and he relyed much upon this, that the words 
of the Habendum arg in the plural number. All the laſt befo2e deviſed pꝛe⸗ 
miſles, whereas the thing lately deviſed by ths Lill was an Iliad in the ſins 
gular number, which cannot ſatisfie the Habendum,which is in the plural num⸗ 
ber, and therefs:e to verifte the plural number in the Habendum, the Haben- 
dum by fit conftruction fall extend to all the Lands in D, », and V: and ſo 
upon his motion made at angther day, it was reſolved by all the J uſtices, that 
the Habendum ſhould extend to ail the laid Lands, and the Habendum ſhould 


not ſtreighten the Deviſe to the Alland only. 


Paſch. 29. Fliz, in the Common Pleas. 
LXXI V. Fullwood ad Fullwoods Caſe, 


JN an Xttion upon the Cale, the Defenvant put in bail to the Court to an⸗ 
I ſwer to the Action ; and now Judgement being given againſt him, he came 
into Court and rendzed himſelf,and pzayed, that in discharge of his lureties, 
that the Court would recozd the rendꝛing of himſelf,whieh was granted: And 
the Court demanded of the Platntiff, ik he would pꝛap execution fog the body 
againſt the Dekendant, who laid, he wonld not, whereupon the Court awarded, 
that the ſursties ſhould be dilcharged; and the Kule was entred, that the Des 
fendant offered himſelf in diſcharge of his ſurefies, and Attornatus Querentis 
allocutus per curiam, &c. dixit fe nolle, &c. Ideo conſideratum fuit per cvriam, 
quod tam prædict. defend. quam prædict. Manucaptores de recognitione præ- 
dict. & denariis in eadem contentis exoneretur. 


LXX V. Paſch. 29. Eliꝝ. in the Common Pleas. 


He Caſe was, He in the Reverſion upon a Leaſe fo2 yeares,makes a Char⸗ 

ter of Feoffment ts divers perſons to the uſe of himſelf fo2 like, and ak⸗ 
ter tothe uſe of his eldeſt Son in tapl; and the wozds of the Charfer were, 
Dedi, conceſſi, Barganizavi, & feoffavi, and he ſealed and delivered the veev, but 
no liverp of ſeiſin was made; and afterwarys he came fo his Leflee foz years, 
and ſaid to him, that he had made a Feoſtment, and ſhewed alſo the uſes, but 
did not ſhew to whom the Feoffment was made, to whom the Leflee ſaid, you 
ha ve done very well, Jam glad of it: And ik that were a good Attozument 
was the Queſtion: It was ſaid, that that was the Caſe of one Arden, And 
Gent, and Manwood were of opinion, that the lame was no Attoznment, bes 
cauſe it was not made to the JFeoffecs, ſcil. to the Gzantee of the Reverſion ; 
and ſo it was ruled in this Cale, fo2 Attoznment ought to be to the Gzantee 


himſelf, and not to Ceſtuy que uſe. 


Paſch. 29. Elig. in the Common Pleas. 


LXXVI. The Parſon of Facknums Caſe. 


Ahe Parſon of great Facknam bzought an Action of Treſpaſſe againſt the 
Parſon of Hannington, and the Caſe was, $f the Parſon of one Pariſh 
claim by pzeſcription a poztion of Zythes out of the Pariſh of another, if 
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the Spiritual Court ſhall have the Juriſdiction , foz the tryal of it: And the 
opinion of the whole Court was clear. that it ſhould, becauſe that the matter is 
be twixt two ſpiritual perſons, and concerning the right of Tythes. As 35. 
H 6. 39. I Wiccar of B bzonght Treſpiſſe faz taking away of fozty loads of 
Beanes, &c. The Dekendant pleaded, that he is Parſon of the laid Church of 
ze deviſeh 1 B, and the Plaintiff is Miccar, &c. and befoze the Treſpalle, &c. the Beans 
nd inth h were growing in the ſame Town, and ſevered from the nine parts, and he took 
he plural a f them as belonging to his laid Church, and demanded Judgment of the Court, 
m. th he &c, The Plaintiff ſaid, that he and all his Pꝛedeceſſoꝛs Uiccars, &c. time 
and y: ny out of mind, &cc. have uſed to have the Tythes of ſuch a Cloſe, &c. belonging 
Juffices tw to his Uiccartdge, and within the laid Cloſe the Beanes were growing, and 
bendum 0 a were parcel of his endawment; and that at the time of the taking they were 
Wh ſevered from the nine parts: whereupon he took them. And it was holden 
by Aſhton and Danby , becauſe it is confeſſed on both ſides that the Beanes 
whereof,&c. were Tythes, the Right of which would come in debate betwixt 
the Parſon and the Uiccar, and both are ſpiritual perſons,that the tryal there- 
of doth belong to the Spiritual Ccurt. See 6 E 4. 3. 22 E 4. 23. 24. in 
0 ſuch a matter betwirt Parſon and Uiccar there the Tempozal Court was 
: ouſted of the Juriſdiction. See alſo 31H 6, 11, betwirt the Parſon and 
the Servant ef another Parſon. 7 H 4. 102. In Treſpaſſe by a Parſon a⸗ 
s Court tax gainff a Way⸗man, who ſaid, that one A is Parſon of a Church in a Town ad- 
l hin he te joyning to a Town where the Plaintiff is Parſon, and that A let to him the 
Of his (trot: Tythe⸗ and demanded Judgement, &c. and pleaded to the Juriſdiction , 
granted : . and by Gaſcoigne , the Plaintiff may recover his Tythes in the Spirituall 
on f02 the bit Court. | 
ourf atuarde 
atus Querer! 
[uit per cor | 


opmtione pr; LXXVII. Bunny 2gainſt Wright and Stafford. 


Puch. 29. Ez. in the Kings Bench. 


[# Treſpalle the Caſe wis this: Grindal Biſhop of London leaſed parcel 
of the polleſlions of his Wiſhopzuck fo2 one and twenty yeares, and after- Leaſes withit. 


i Eliz. and 


MS | ; g = 32.7, 8. made 
makes a Chin anciznt and accuſtomed Rent , which was confirmed by the Dean and Chap⸗ by Biſhops: 


(as, | 
wards ouſted the Lefſece and leaſed unto another fo2 thzee lives, rend ing the 


fon lite, and af ter. And akterwards Grindall is tranſlated : Cook argued, That the Leaſe 
chaterver is warranfed by the Statute of 1 Eliz. At the Common Law a iſhop 
* der 1 might make an Alienation in Fee⸗ſimple being confirmed by the Dean and 
re 0 a Chapter: But by 32 H 8. cap. 28, Biſhops without Dean and Chapter, cz 
ſe 8 ut their confirmation may make a Leaſe foz one and twenty years , but with the 
( * confirmation of the Dean and Chapter may make a Leaſe foz one thouſand 
7 : inet peares. But by the Statue of 1 Eliz, the power of Biſhops in that righb is 
1 am much abꝛidged, fo2 now with confirmation o2 without confirmation they can⸗ 
Arden { hy not diſpoſe of their poſſeſſions but fo one and twenty years oz thꝛee lives; 
due; and this Leaſe is in all points accozdingto the Statute of 1 Eliz, foz firſt it 
the Kevet A begins pꝛeſently upon the making of it: Secondly, the ancient rent is reſer⸗ 
tothe Gute ved payable yearly dur ing the term; feꝛ although here be an old Leaſe in eſſe, 
vet the Rent referved upon the ſecond Leaſe is payable dw ing the ſecond 

term, foz payable is a wozd of pewer and not of action, as 1 H 4. 1.2.3, Lord. 

elne, and Tenant, the Meſne gives the Þeſnalty in tail, rendzing Rent, it is 

a good Rent, and well reſerved, although here be not a pꝛeſent diſtreſlezpet it 

may be the Tenancy will eſcheat, and then the Donoz ſhiil diſtrein fo2 all 

the Arrearages ; And ſo the Rent is payable by poſſibility. And 10 E 4. 4. 

A leaſeth foz vears, and afterwards grants the Reverſion to a ſtranger, ik the 

Beaſts of the ſtranger come upon the Lands during the term; A may di⸗ 

firein foz the Arrearages incurred, and if he happen ſeiſin, he ſhall have an 

J 2 Allize 


— 
— 


— 


am—_ a A. CAS TIT 
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Bone fant and Sir R'cÞ, Ne: Cale 
Greenfe ids Caſe. c. Caſe. 


Allize during the continuance of the firſt term. And he cited a Caſe lately 
adjndged in the Exchequer. Lefſo2 entred upon Leſſee foz years, and made a 
Feoffment rend2ing Rent with clauſe of KRe-entry, the Leſſee re⸗entred, 
claiming his Term, and afterwards during the ſaih Term fo2 years,the Rent 
reſerved upon the Feoffment upon demand ok it is behind: New hath the 
Lefoz2 regained the Reverſion 2 And ſoa Rent may be zemanded although 
not diſtreinable. And all that was affirmed by Egerton Sollicitoz General: 
And ſce the wozds of the Statute of 32 H 8. cap. 28. Rent reſerved yearly 


during the ſaid Leaſe due and payable to the Leſſoz,8&c, ſuch Rent, &c. and 


pet by the laid Statute , ſuch Lraſes may be good, although there be a foꝛmer 
intereſt fo2 years in being, ik the lame ſhall be expired, {urrend2ed, oz ended 


within one vear akter the making of ſuch new leaſe, and ſo not exp2eſly payas 
ble in, rei veritate,annually during the Term. 


Paſch, 29. Elig. in the Kings Bench. 


LXXVIII. Bonefant and Sir Rich. Greenfcilds Caſe. 


Sale of Lands D Onefant bꝛought Treſpaſſe againſt Sir Rich. Greenfeild, and upon the ge- 
by the Execu · Dneral iflue , this ſpectal matter was found : Tremagrie was ſelſed of a 
corsot the Männez, whereok the place where, &c. was parcel,in his Demeſne as of Fee, 
Deviſor: and by his Mill deviſed the ſame to his four Executozs, and further willed, 
that his ſaid Executoꝛs ſhould ſell the ſame to Sir John Saintleger foz the pap⸗ 
ment of his debts, if the ſaid Sir John would pay foz it one thouſand one hun⸗ 
dꝛed pounds at ſuch a day, and dyed , Sir John did not pay the money at the 
day. Dne of the Executoꝛzs refuſed Adminiſtration of the Mill, the other 
thꝛee entred into the Lind and ſold it to the Dekendant fo2 ſo much as it could 
be ſold, and in convenient time. It was moved, that the ſale was not gogd, foz 
they have not their authozite as Executozs, but as Deviſees, and then when 


one refuſeth, the other cannot ſell by 21 H 3. Ceſtuy que uſe, Mils, that his 


CGxecutozs ſhall alien his Land, and dpeth, although the Erecutozs refuſe the 
Adminiſtration, yet they may alien the Land. 19H 8. 11. 15 H 7, 12. E- 
gerton Dollicito2 argued, that the ſale is good by the Common Lam, and alſo 
by the Statute 49 E 3. 16, 17. Deviſc,that his Erecutozs ſhall ſell his Land, 


and dyeth, and one of th: Erecutozs dycth, another refuſeth,the third may ſell. 


well enough, and ſuch ſale is good. See Br. Deviie 31. 30 H 8.39E 3, Br. 
Aſſtze 356. And he put a difference where an Authoztty is given to many by 
one deed, there all ought to joyn ; contrarp, where the Authozty is given by 
Will; And if all the Executozs ſeverally ſell the Lands toſeveral perſons, 

ſuch ale which is moſt beneficial for the Weftatoz ſhall tand, and take effec : 
And here it is found by verdict, that one of the Erecutc2s, recuſavit onus Teſta- 


menti , Ergo, he refuſed to fake by the Devile, foz it was deviſed unto him 


to the intent to (eli; therefoꝛe if he refulcth to ſell, he doth refuſe to fake, and 
ſo it is not neceſſary that he who refuſcth foyn in the ſale, and although we are 
not within the expzeſſe wozrs of the Statute , vet we are within the ſenſe and 


meaning of it. Andafterwards it was adjudged, that the Condition, fo2 the 
manner ok it, was goed. 


Paſch. 29 E ix. In the Common Pleas. 


L XXIX. Gamock, and Cliffs Caſe. 


Jectione firmæ was bꝛought by Gamock againſt Cliffe ef the Mannoꝛ of 
Hockley, in the County of Eſſex, and upon the evidence the calc was: 


That 
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What the Ring and Queen, Philip and Mary, ſeiſed of the ſaid anno? of 

Hockley, leaſed the ſame to Edmund Terrell foz yeares, exceptis & Reſervat. 
groſſis arboribus ſuper præmiſſis creſcentibus & exiſtentibus; Proviſo, that if Conditions. 
the ſaid Leſſee his Executoꝛs, 03 Aſſtgnes ſhall do any voluntary Mat in 

any of the P2emiſſes befoze demiſed, that then the ſaid demiſe ſhall be void and 

accounted none in Law, the ſaid King and Queen after that leaſe grant the Re- 

verſion to the Loꝛd Rich & his Heirs, the Leſſee cuts down certain great Trees, 

which at the time of the demiſe were net great, but little Trees, but after, tractu 

temporis, betame great, cat the time of the cutting down weregreat, upon whom 

the Lady Rich wife © Widow of the ſaid Loꝛd Rich, being Tenant in Dower, 

the ſaid Panus?2 (inter alia) being aſſigned to her in Dower, did enter, foz the 

condition bzoken: It was moved, Af the exception did extend to the rees which 

at the time of the demiſe were but little trees, but afterwards at the time of the 

cutting of them dow! were become great; foꝛ if the exception do extend to ſuch 

Trees, then upon the matter they were not demiſed, and if ſo, then waſt can - 

not be aſſigned in the cutting down of them, and then by the cutting of them. 

the condition is not b2cken : But ik the exception ſhall be conftrued to extend 

to ſuch Trees only which were great, Tempore dimiſſionis, then thoſe Trees 

in which, &c. are demiled, and by the cutting down of them, the condition is 

bꝛoken. And the Lozd Anderſon was of opinion, that the exception did extend 

to Trees, which at any time, dimiſſionis predict. became great, although at Where the 
the time of the demiſe they were but little, ſo as upon the matter, ſuch Trees Nn 
were never demiſed, and ſo the condition doth not extend to them; otherwiſe it Dower chal! 
Could be if the woꝛds had been modo creſcentibus & exiſtentibus: Ancther mat⸗ take advan- 
ter was moved, becauſe if the Lady Rich, being Tenant in Dower, and ſo in dae of 2 con- 
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by the Law, not by the parfy, amd ſo not pꝛivp, noz as Aſſignee could 
enter fo2 the condition ba:ken 2 And the Court was clear of opini⸗ 
on, that becauſe, that the wozes of the condition are, Quando dimiſſio 
predict. erit vacua, &c. ond ns clauſe of re-entry is reſer ved, ſo that paivity is 
not requiſite, the Lady Rich, ſhall take advantage of the conditien, 11 H. 17. 
Where the woꝛds vt a Leaſe arc, that upon the not going to Rome, that the 
Leaſ: (hall ceaſc; it was holden that the Gzantee ef the Keverſion by the com? 
mon Law ſhould take advantage of ſuch a condition; contrary where the con- 
dition is contei ved in woꝛds of re-entry, 21 H. 7. 12. It was moved further, 


that here is not any voluntary waſte in the Lellee as to the condition, becauſe 


done by a ſtranger, and not by the Leſſce himſelfe, and foz that the condition 
is not b2oken, only the Leſſee is ſnbjec unto an Action of Waſte; otherwile, 
if the Leffee had expꝛells commanded the Uenvee to cut them down, oz had 
given to him expzefſe authozity: The ſale was, All his Woods growing , 
&c. | | 


Paſch. 29, Eliz In the common Pleas. 


LXXKX. Gill and Hare woods Caſe. 


Ill bzought an Action upon the Caſe againſt Harewood, and derlared, that 

where the Defendant was endebted to the Plaintiff in ſuch: a ſum, and 
ſhewed how; the Defendant in conſideration that the Plaintiff, per parum 
tempus deferret diem ſolutionis, &c. did pꝛomiſe to pay, &c. And, upon Non 
Aſſumplit pleaded, it was found fo2 the Plaintiff, and it was moved in arreſt 
ok Judgement, that here 1s not any conſideration, foz no time is limited fo2 
the tozbearance, but generally, parum tempus, which cannot be any commodi⸗ 
ty to the Defendant, foz the fame may be, but punctum temporis, &c. But 
the exception was not allowed, fra the Debt in it ſelfe is a ſufficient conſide- 
ration. 
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LX X XI. Paſch, 29. Eliz, In the common Pleas. 


Enner Der jeant would have dzawa a Fine which wis by Dedimus poteſta. 
Pons and the Fine was to two, and their heires, but the Court would not 
receive ſuch Fine fo2 the incertainty of the Inheritance, which alwayes in 
caſe of Fine ought to be repoſed in a perſon certain, and not left to uncertain, 
ty of the Sur vi voz the laid Serjeant pꝛaped pzeſently,that the ſaid Fine be 
received at the perill of the Conuſees, but the ſame was denyed him by the 
whole Court. 


Mich. 29 and 30. Flis. In communi. Banco. 
LXXXII. Maſcals Caſe. 


Aſcall leaſed a Youſe fo Afo2 yeares by Jadenture , by which A cove- 


nanted with Maſcall to repaire the Youſe Leaſed, and that it chould be 
lawful fo2 Maſcall his Heires and Allignes to enter into the Youſe to ſee in 


what plight fo2 matter of Neparation the ſaid Youſe ſtood, and if upon any 


ſuch view, any default ſhould be found in the not repairing of it, and thereof 
warning be given to A, his Crecutozs, &c. Then within four moneths after 
ſuch warning, ſuch default ſhould be amended : the Youſ2 in the default of 
the Lefſce became ruynous : Maſcall granted the Reverſion over in Fee to 
one Carre, who upon view of the Youle gave warning to A of the default, 8c. 
which is not 7epayred, upon which Carre, as Aſſignee of Maſcall, bzouxht an 
Action of Covenant againſt A, It was moved by Fenner Serjeant, that the 
Action did net lve, becauſe, the Youſe became ruynous befoze his intereſt in the 
Reverſion ; But the opinion of the whole Court was againſt him, koz that 
the Action is not conceived upon the rupnous eſtate cf the Youſe, oz foz the 
committing of Waſte, but foz the not repayring of it within the time appoin⸗ 
ted by the Covenant, after the warning, ſo as it is not materiall within what 
time the Pouſe became ruynous, but within what time the warning was gi⸗ 
ven, and the default of the Koparation did happen. 


L XXXIII. Ach 29 & 30. Blix. In Comutuni Bancr. 


Na Ait of Power, bzon tht by a Woman ok the third part of cerfaine 

Lands, &c. The Tenant pleaved; That the Winds of which Dower is de- 
manded, are of the nature of G 1velkind, and that the cuſtome of ſuch Land 
is, that Dower ough: to be demanded 0: the moyety of ik, and not of the third 
part, upon which the Demandant did demur : And the opinion of Windhan: 
and Anderſon Juſtices was; That ſuch a Moman of ſuch Land might at her 
pleaſure demand her Dower either accozding fs the Cuſtoine, oz accozving to 
the common Law; fo2 by Anderſon, the common Law was befoze the Cu- 
ſtome, quod quzre , and by Windham, ik the Demandant here recover her 
Dowecr accozving fo the common Law, pet ik thee taketh another Husband, 
ſhce ſhall lee her Dewer as ik ſhee had been endowed accozding to the Cuſt⸗ 
onic, Coke, an Appzentice of the Inner Temple being at the Bar, when this 
Caſe was moved ſaid unto Ser jeant Shutleworth, that the Caſe had been ad⸗ 
tudged againſt the Demandant, and Scot Preignothory did affirme, that the 
Lo:d Dyer was of opinion, that the Woman ought to be endowed acc22ding 
to the Cuſtome, and not otherwiſe, And Sayer one of the Clarks of Nelſon, 
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cheife Pꝛeignothozy aid, that it was adjudged accozdinglp, 16. Eliz. and that 
the Caſe was betwixt Gelbrand Demandant, and Hunt Tenant. 


Mich. 29. Eliz, in the Common Pleas, 


LXXXIV. Beverlie 22d Cornwals Caſe. 


„ e bzought a Quare Impedit againſt Cornwall, and had Judgement to 
recover upon a Demurrer in Law : Which ſee Mich. 28. and 29. Eliz. 


And now the Nugen bzought a Scire facias upon the matter. That the laid 


Beverly after the ſaid Judgement was out⸗lawed in an Action of Treſpaſſe at Our-lawry 
Quare di- pleade q. 


the ſute of I S, and upon that a Scire facias iſlued, ad reſpondendum 
cta Domina Regina, ſhould not have execution of the Judgement afozeſaid, by 
reaſon of the Out⸗lawꝛp afozeſatd ; and declared in all as afozeſatd : And fur 
ther, that the laid Cornwall had reſigned. pon which Beverlie did demurre 
in Law. And this Term it was argued by Puckerins Serjeant fo2 the Queen, 
that by that Dut-lawzy the Intereſt fo pzcient is tranterred to the Queen. 
Which ſee 5H 5. 3. Tenant at will of a Pannoz,to whichan Advowſon is 
appendant is out-lawed in an Action a Trelpafe; the Church voided ; by 
award of the Court it belongs to the Ring ts pꝛeſent: And ſee 8 R 2 ſcil. Qua- 
re Imped. 200. A ſetſed of an Advowſen , the Church becomes void. A is 
dut⸗lawed in a perſonal Acicn :; the King ſhall have a Quare Impedit in that 
Caſe. And as fo the Exception taken, becauſe the Dut-laway is not ſuffict- 
ently layed in the Wait, but only generally, viz. ut lagatus in Com. Lincoln, 
ad ſean, JS in plito tranſgreſſions, without ſhewing the Dut-lawzy at large, 
there is a diſference,where an Out⸗lawꝛp is pleaded by way of barre, and diſ- 
ability of the perſon , &c. and where it is ſet down in a Wait , foꝛ a Wait 
ought choztlp and compenditonCy to compzehend the cauſe of the Ackion, eſpe- 
cially judicial Waits which are not fyey to any foam certain, eſpectally bes 
cauſe that the Dut-lawzy ſet forth in the TWnt is a Necoꝛd of the ſame Court: 
Fo2 the percloſe of the Scire facias is, pro ut per recordam hic in curia plenius 
apparet ; And that Recozd being in the Cour t„the party cannot plead, Nul tie! 
record, às if the Necozd had been in any ether Court: But he ought to de⸗ 
mand Dyer of of the Recozd ; Mhich vide 5 H. 24. Walmeſley Ser jeant 
confrary. Wy Dut-lawey in an Action perſonal, the King cannot ſeiſe Land, 
but only take the pzofits of it, 9 H 6. 20. 21 H7.7. And as cur calc is, no⸗ 
thing doth accrew to the Qucen by this Dut-lawzy , fo2 the Queen her ſelk is 
ſeiſed of the Advewſon, becauſo He,uſurpando preſentavit, and her Clark ad⸗ 
mitted; and although Beverlie hath recovered in a Quare Impedit againſt the 
Pꝛeſentee of the Queen zyet becauſe be is not removed by a Mit to the Bi⸗ 
chop, the Queen continues Patron,any nothing remainz in Beverlie, that may 
be fozicited ; But Rhodes and Periam contrarp, foꝛ by Periam if after ſuch Ke⸗ 
covery the Incumbent dpeth, the Patron ſhall pzeſent,fo2 by the $u>dgement 
in the Quare Impedit foꝛ Beverlie , the Patronage is reveſted in him without 
any other exceution ; And by Rhodes ik after ſuch Judgement the Patron dy⸗ 
eth, his Executoꝛs ſhall have a TW at to the Biſhop. And by Walmeſley, the 
Scire facias beth net lie fo2 the Queen; fo2 that dl zit alwayes runs in pꝛivity 
of the Recowd upon which it is grounded, to which Recozd the Queen is a 
ſtranger, and by Put-lawry in an Action perſonal no Action real ſhall eſchegt, 
and therefoze this Scire facias being in the nature of a Quare Impedit upon 
which it is grounded. which is areal Action, oꝛ at leaſt a mixt ſhall not be fo2- 
keited; and allo it ſhall be abſurd to grant now a i zit to the Bichop koz the 
Queenzwhereas Judgement was given againſt the Mueen, as in our caſe it 
hath been. And in no Caſe the Judges ſhall reſpcd the title of the Nueen,, 
being a ſtranger to the Wat : But where a title ſez the Queen doth appear 
upon 
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upon the pleading, oz otherwiſe within the 1 eco2d, It H 4. 224. by Hankford. 
If a clear title foꝛ the Bing be confeſſed by the parties upon pleading, a Wait 


to the Wiſhop ſhall tue foz the Ring; ſo ik ſuch matter appear in Evidence, 


& c. the Land in queſtion is ſeiſabie into the Rings hands. Dee 9 H. 9. 16 


7. 12. ſo 21 E 4. 3. by Choke and FN 38. e. Ja 3 are Impedit betwirt two 
rangers ik title doth appear to the Court fo2 che King, a Witt to the Ltthop 
(hail iTue kozth fo2 the Ring; but in our Caſe nething is within the Recoz 
to intitle the Queen, but all the matter upon which a Wt ts the Bilhen is 
pꝛaved fo the Qusen is out of the Reco2d , and a fozreic”' taing. And 55 to 
the Put⸗lawzp, he conceived it is not ſufficiently ajicdged ; f:,3 he ought to have 
made mention 9i the Exigent and of ai the pꝛoceebing upon it, and the Judges 
ment of the Coronors, and foz defect of that no title is given to the Nneen;any 
of that opinion was the L022 Anderſon , and that it caught to be ſet koꝛth ia the 
Wait in what Term the {439 Beverly was onf-lawed , and the Pumper Kell 
al.9 , ſo that if Beverlie had demanded Dyer of the 30525 , the Court nught 
know it: And by Nelſon cheif P2-tgaotyogy , the £4 fry which the Dut s 
lawzy was,ought to be compꝛiſed in the Scire facias. Vide Book Entries 485. 
wyere in a Quare !mpedit foꝛ the Roy upon ſuch a title, the King ſhewed in 
his Court, that A was ſeiſed of inch an Adbowcon, and granted the next Avoi⸗ 
dance £s 5, and that afterwards one Cimpleaded the ſaid B in a Wait of Ac- 
count in luch a Court, where Nihil was returned upon the ſummons, upon 
which iued fozth a Capias, upon which is returned, Non eſt inventus, &c. upon 
which an Exigent, upon which the Sheriff did return, quod ad com. tener, 
&c. & ad 111. comitat. tunc prox. præcecident. the ſaid B exactus fuit, & non 
comparuit, & quia ad nullum eorundam comitat. aparuit, ut legatus fuit, and af- 
ter the Church voided, and that by reaſon thereak it did belong to the Ring to 
pꝛeſent: vide ibid. 196. accoꝛdingly. And as ta the Scire facias all the Judges as 


greed, that upon the matter the Wait lay well enough: And it is good diſcre⸗ 


tion in the Court to grant ſuch a zit: And by Rhodes, Af two Coparce- 
ners of an Advowlon make com peſition to preſent by turns, and afterwards 
one of them bpeth, her Heir within age, and Ward to the Ring: The Church 
voideth, and the King is diſturbed in his pꝛelentment, he ſhall have a Scire fa- 
cias upon ſuch compoſitien notwithſtanding that he be a ſtranger to it: Dee 
FN B 34 H. And by all the Juſcices, il one retover in Debt upon a ſimple con⸗ 
trac, and befoze execution the Plaintiff 1s outlawed in an Action perſonal, 
the King ſhall ſuc execution: And ſee 37 H 6, 26. TAHere in Debt upon an 
Obligation it was ſurmiſed to the Court, that the Wlaintitk was cut- 
lawed: And the Kings At*ozney p2iyed delivery of the Dbligation,&c. 


Mich. 29 and 30 Eli . In Communi Banco. 


LXXXV. Moileand th Earle of Warwicks Caſe. 


A Quare Impedit Was bzcught by Walter Moile againſt Ambroſe Earl of 
Warwick, and the Archbiſhop of Canterbury. And now came the Ser⸗ 
jeants of the Queen, and ſhewed an Office, to cntitle the Queen to have a 
Tit to the Wiſhop, containing ſuch matter, viz. That one Guilford was ſei⸗ 
ſed of the Pannoz of D, to which the Advowron of the Church was appendant, 


and that Pannoꝛ was holden in cheife by Knights ſervice , and that Guilford 


and his Wife levped a Fine thercof to the uſe of themſelves koz their 
lives, the remainder over in tail to their eldeſt Bon, and that Guilford 
is dead, but who is his next Bew, ignozant: And it was ſhewed by 
the Ceuncel of the other five, that the truth of the Caſe was, that 
the ſaid Guilford was ſeiſcd of the ſaid Mannoz in the right of his Wi fe, 
and ſo tevycs the Fire, in which Caſe the ſaid conveyance is not within 
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the Statute of 32H 8. foz it was foz the advancement of the Bus- 

band, not of the Wiife, which Anderſon granted, Vide Dyer 19 Eliz. 

354. Caverlies Taſe, but that is not in the Office: And it was moved at 

the Barre, that the Dffice is imperfec, becauſe no Yoir is found. But 

Anderſon, the Difite is fuffictent foz the Ring to ſeiſe, although it 

be inſufficient fo2 the Heir, &c. And it was agreed by the whole Court, Office tra- 
that the Ceurt ought not to receive the Office, although one would af- ve. 

firm upon o:th, that it is the very Office, but it onght to be b2cught in under 

the Gꝛeat Heal cf England; and alto the Court ſhall not reteive it without a 

TW zit, and vet Nelſon P:2etgnothozy ſaid, that the Statute of Buy and Cry of 
Wincheſter was bzought into the Conrt withent a Wait under the Gzeat A Record not 
Seal, and that was out of the Tower: And in that Caſe alſo the Juſtices ““ 1 
held, that it a Re:©25 be pleaded in the lame Court where it abides, the other cane 


without a 


party againſt who: it is pleaded map plead, Nul tiel Record, as if the ſaid Ree Writ. 
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coꝛd had been remaining in another Court, which all the Pziegnothozics denp⸗ 
ed, and th.t clwivyes it had been uſed fo the confrary. At another day the 
Caſs was move again. The Plaintiff in the Quare lmpedit counted, that 
Richard Guilford was ſeiſed of the ſaid Mannoz, &c. in the right of Benner 
his T ife, and fo leifes, they both levyed a Fine thereof to a ſtranger, Sur Co- 
nuſans de droit come ceo , who rendzed it to the Husband and Mike fo2 their 
lives;fhe rvemainder ta the Heires of the body of the Husband, the remainder 
to the right Heireg vf the husband; and they ſo being leiſed, the Busband 
alone levyed a Fine ton firanger, Sur Conuſans de droit come ceo, &c, and 
by the ſme Fine the Conuſee rendꝛed to the Yusband and Unlike in tail, the 
remainder to the Heires of the body of the Husband, the remainder to the right 
Meirs of the Busband, the Yusband dyed ſeiſed, the Wife entred and leaſed 
the ſaid Mannoꝛ to the Plaintiff, and then the Church did become void: And 
now the Queens Serjeants came and ſhewed unto the Court an Office, which 
came in by Mittimus; In which Walt the perclole is, Mandamus vobis quod in- 
ſpectis, &c. pro nobis fieri faciatis quod ſolum leges & conſuetudinem Regni 


noſtri Angliæ faciend. Statuetis; And the Dffice did purpozt , that the ſaid 


Richard Was ſeiſed of the ſaid Pannez, and held the ſame of the Queen, as of 
her Caſtle of Dover, by Knights ſervice in cheif, and levied the Fine, ut ſu- 
pra and that the laid Richard ved, ſed quis fit propinquior heres dict. Ric, pe- 
nitus ignorant; and upon that Office pzayed a Mzit to the Wrſhop foz the 
Queen: And two Exceptions were taken to the Dffice , Firſt becauſe it is 
not found by the ſth Otkice that the ſaid Richard dyed ſeiled, in which Caſe it 
may be fo2 any thing that appeareth in the Office, that the laid Richard after 
the laid Kine had conveyed his eſtate in the ſaid Lands unto others, oz that he 
was dilleiſed, &c. Ste 3 HH 6. 5. If it be not found of what eſtate the Tenant 
of the Ring dyed leiled, the Ofkice is inſufficient. But ſee there by Martin, 
that ſuch an Office is good enough fo2 the King, but not fo2 the Heir to ſue 
Aud by Anderſon, Periam,and Rhodes, that defect in the 
Dffice is ivpripep by the Count, - foz there it is expꝛelllp alledged, that the 
leid Richard dyed ſeiled. Decondly, becauſe no Heir is found by the ſaid Df- 
ace, Lowhich it was laid by the Lo2p Anderſon , that peradventure at the 
Contven Þ aw tie ſame hid been a material Exception. But we ought to 
reſpeck the Statutes of 32 and 34 H 8. of Mils. And therefoze as to the 
Mike the Qucen is entitled to Primer ſeiſin, becauſe the conveyance was 
made fv2 her advancement ; And by Windham, the Queen in this Caſe ſhatl 
not have Primer ſeiſin, foꝛ by the Statute the Queen ſhall not have Primer ſel- 
ſin, but in ſuch Cale, where, ik no conveyance had been made, the Qucen ſhould 
have had Primer ſeiſin, but in this Caſe fo2 any thing that appears befo2c us, it 
this conveyance had not been made the Queen ſhould not have had Primer fei- 
ſin, foꝛalmuch as no Heir is found, x if he dyed without Heir there is no Primer 
ſeiſin, betauſe thers is not any in rerum natura to ſnc livery, Rhodes, Per iam 
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and Anderſon contrary; Admitting that Richard dyed without Veir, the 


Bnights ſervice, without Heirs, the Ling ſhall not have Primer ſeiſin ef ſuch 
Lands holden of a Subject, which Windham granted: But by Anderſon the 
192d is put to ſue an Ouſter le mayne of the Land holven of him. And after; 
wardExceptton was taken to theCount, becauſe thePiaintifk hath net averrey 
the lite of the Tenant in tail, that is, ol Bennet the Tue of Richard, to whom 
the Land was entailed by the ſecond Fine: Wut that Trcoption was diſc}, 
lowed by the whole Court, and a difference put by Anderton, Where a man 
pleads the grant of an Advowſon in grofſe by Tennant in tail, in ſuch caſe the 
life of the Tennant in tail onght to be averred , fo2 by his death the grant 
cealeth, Eut where a man pleads the icaſe of Tenant in (all of a £2ans; 
with an Advowſon appendant, in ſuch caſe ſuch averment is not necefiary : 
Do acco2dingly Smith and Stapletons Caſe, 15 Eliz. 431. And here it was 
moved, if, in as much as by the firſt Fine an eſtate to2 like was rendꝛed to the 
Il ilfe, and by the ſecond Fine, in which ſhe did not jopn, an ctate tail was li⸗ 
mitted unto her, and now when the Yusband dpeth if he shall be remitted to 
her effate fo; like, which Windham granted, foz that was her lawful eſtate, and 
the ſecond eſtate tortisus: But by Rhodes, Periam, and Anderſon the UA ike is 
at liberty to make her election which of the two eſtates the will habe. And 
as to the zit to the Biſhop foz the Queen , the Court was clear of opinion, 
that it ought not tobe granted upon this matter: But all the queſtion was, ik 
Regina inconſulta , the Ccurt would oz ought to proceed : And it was holden 
clearly by the whole Court, that the tenure alledged,modo & torraa, could not 


be a fenure in cheik, fo2 it is ſaid,that the Land was holden of the King, as of 
the Caſtle of Dover, in Capite. 


LXX XVI. Mich, 29, and 30. Elix. In Communi Banco, Intr. 
Paſc. 28. Eliz. Hot. 602. 


J Aſt was bzought by F and his Mile againſt pepy, and counted, that the 
ſaid Pepy was ſeiſed, and enfeoffed certain perſons to the ule of himſelf 

foz life, and afterwards to the uſe of the Wife of the Plaintiff and her Heires. 
Lhe Defendant pleaded , that the laid Fcoffment was unto the uſe of himſelf 
and his Heirs in Fee, &c. without that, that it was to the uſcs in the Count; Ups 
on which they were at iſſue: And it was found by verdic, that the laid Keotk⸗ 
ment was unto the ules contained in the Connt : But the Jury further found, 
that the eſtate of the Defendant by the limitation of the uſe was pꝛiviledged 
with the impunity fo2 Waſt, that is to ſay , without impeachment of Matt. 
And it was moved, ik upon this verdic the Plaintiff chall have Judgement: 
And Anderſon and Rhodes Juſtices, he ſhall, fo2 the matter in ifſue is found 
koz the Plaintiff, and that is the Fectkment to the uſes centeiried in the 
Count; and this impunity of Nlaſt is a fozrein matter net within the charge 
of the Jury, and therefoꝛe the traverſe of it but matter cf ſurpluſage, As if 
I pload the Feoffment of 1 S. To which the cther pleads, that he did not en⸗ 
ſeoffe, and the Jury find a conditional Fecffment, the Court ſhall not reſpect 
the finding of the condition, foꝛ it was not in iſſue, and no advantage ſhall e⸗ 
ver be had of ſuch a liberty if it be not pleaded. 30 H 8. Dyer 41. In 
Dower the Tenant pleaded, Ne unquam ſeiſi que Dower; the Tenant pleaded, 
that befoze the coverture of the Demandant, one A was ſeiſed of the Lands, of 
which Dower is demanded in tayl, who made a Feoffment to a ſtranger, and 
took the Demandant to Ml ike, and took back an eſtate in Fee, and dyed ſeiſed, 


having iſſue inheritable: Now although upon the truth of the matter ſhe is 
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not dowable de jure, vet when the parties are at iſſue upon a point certain, no 
fozreign oꝛ ſtrange matter not in queſtion betwixt the parties ſhall be reſpec- 
ed in the poynt of the Judgement. But if the Defendant had pleaded it in 
barre.he might have fozcloſed the Demandant of her Dower :; Vide 38. M 6. 
27.47 E 3. 19. Jn a Precipe quod reddat in the default of the Tenant 
one came and ſhewed how the Tenant who made default was but 
Tenant fo2 life of the Lands in demand, the reverſion in Fee fo himſelf, 
and pꝛayed to be received, The Demandant did counter-plead the receit, 
ſaying, the ©Zeferidont had kee, upon which iſſue was jopned. And it was 
found, that neither the tenant. noꝛ he which pzayed to be received, had any thing 
in the Land ; In that caſe the Court did not regard the matter which was ſu⸗ 
perflucus in the ver dict, ſoꝛ tiey were at fue upon a point certain, that is, whe⸗ 
ther the Tenant was ſeiſed in Fee,to2 it was conkeſſed of both ſides, that he had 
an eſtate foꝛ life ; and wich : matter the Jury was not charged, and they 
are not to enquire of it, und (6 it wer found againſt the Demandant, foꝛ which 
canſe the Reccit was granted. 7 H 6. 20. The parties were at iſſue upon a 
dying ſciſed, which is konnd by verdickt, but the Jury further find, that the other 
party made continnal cle im; this tentinual claim ſhall not ve regarded in the 
point of the Judgement, becauſe it was not pleaded in a voidance of the deſcent. 
Windh. Juſtice contrary. Fozaſmuch as it «ppeareth unto us upon the verdict, 
that the Plaintiff hath not cauſe of Action, and therecio2c he ſhall not ha ve 
Judgement; As in Detinue, The Plaintiff counteth ot a bailment by his own 


hand; the Defendant pleadeth, that he doth not detain, &c. the Ju“ find the 


Detinue, but upon a bailment by another hand: In this caſe, notwithſtand⸗ 
ing that the Detinue be found , yet the Plaintiff ſhall not Have Judgement: 


Wut Rhodes, Periam , and Anderſon in the pzincipal cale were of crinidn, 3 
Judgement thould be given foz the Plaintitk, fox in no tceſs the party ſhall for Waſt wall 
have advantage of luch a Liberty of impunity of Wat, if he do not plead it; be tiken, 
And the Jurozs are not to meddle with any matter which is not in illue: And hey the 

if it be but matter of ſurpluſage, it is to no purpoſe. And afterwards Judge- : ans © wo 
ment was given foz the Plaintiff. 3 PENS 
by verdict, 
Judgement. 
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Mich. 29. & 30. Ez. In Communi Banco. 
LXXXVII. Bractbridge & Bazkerviles Caſe, 


A FN Acton of Debt is bzought againft thace Trecutozs,one of them pleads 


in Bar a Recovery againft himſelf in the Kings Bench: The ccßer tive Debt againſt 
plcad plene adminiftr. Againſt the firſt plea the Plaintiff div 2verre co, E*<cvtors. 


vin; and upon the ſecond plea they are at illus: The firſt 10ſue is found fo2 
the Plaintiff, and as to the other plea, it was found, that the Defendants have 
in their hands thirty pounds ef the goods of their Teſtatoz not adminiſtred. 
Note, the debt in demand was one hundzed pounds, upon which the Plaintiff 
had Judgement to recover the goods of the Toſtatoz, and thereupon had exe⸗ 
tution. Now the Plaintiff bzought a Scire facias againſt the ſaid Erecitozs, 
luppeſing that many other goods of the Teſtatoz have come unto their hands 
after the Judgement, and pꝛaped execution thercof:upon which the Defenvant 
did demurre in Law. Vide 21 H 6. 40. 41, In debt againſt Erecutezs cf fc25 
ty marks, the Defenyant pleaded, that he had fully adminiſtred, and it was 
found, that the Defenvant, at the day of the Nl zit bzcught, had of the goods of 
the dead twenty marks and no moze, and gave damages five marks. There 
the Plaintiff had Judgement foz the twenty marks of the goods of the dead, 
and the five marks of their own goods: And as to the other twenty marks; 
that the Plaintiff ſhould be amerced ; 33 H 6. 24. Where Erecutcas plead, 


that they have nothing in their hands, which is found accowinglp: Afters 


* 2 Wards 
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Wards goods of the Teſtatoꝛ came to the $411d3 of the Erecut das: - New the 

Plaintiff upon a ſurmiſe ſhall have ont of the fame UNecozda 5 tacias to 

Sc! Hh Os to h 1ve execution ok the laid goods: But ſee 4 H 6. 4. contrary, fo2 there it is 

xn. laid, that upon the matter the oziginal is refer mined, and lo na 9 50 upon 

e e which a Scire facias can be grounded: And ſee Firzh. abzingenz the Caſe 
ENS s, Scire facias, 25. by the verdict and the Judgement the Digit is ted 5 

after e enter Vide 7 EA. 9. by Moile, accozding to 33 Ho. and 46 f 3. 9. by Belknapp. 


MAYNCS plea - 


ri And the Lo2d Anderſon demanded of the Pacigiochop.e he manner of the 
entry of the Judgoements given in ſuch Tales, Whe fa, £55 tzxte Entry 
is in tyis manner: (i. e.) Quod quereas recuperet, th. Which is er pꝛeſip 
fon bp the verdict, but nothing of the reübgen, koz of that no 
mentton is made at all. And the Court leemed tc be „ opimon ; that 
where, upon nothing remaining in their hands, pleaded, F{ 22 . and ＋ 
part ok the ſum in demand is in the hands of the Exccutozs; there the Plain 
tift upon a ſurmiſe of goods come to the hands of the Erecric25 aul! Ti WA 
Scire facias ; contrary, where upon ſuch iſſue, it is cound fuliy taz the Deien⸗ 
dants, that th ep have nothing in their hands. 


AA.. 29. and 30 Eli Z. In Communi Bancs. 
LXXXVIII. Fordleys caſe 


Ordley bꝛaught debt upon an Obligation, the Condition was, that if the 

Tender ple a- Delendant, viz. the Obligoz deliver unto the Plaintiff the .Dbligee, 
ded. at ſuch a day and place, twenty pounds oz ten Kine , at the then choice ok the 
Obligee, &c. that then, &c. The Caurt was clear of opinion, that the Deken⸗ 

dant in pleading the perkozmance thereof gught fo tender to the Plaintiff as 

well the twenty poonds as the ten Kine, and koz default thereof Judgement 


was given againlt the Defendant, Sec the Number Roll T 29 Eliz. 1. part. 
334. vide 14 E 4+ 4. b. 


Mb. 29. and pls Eli. ſu Communi Banco. 


I. XXXIX. Barker 2 Pigotts Caſe, 


Dward Barker bzought Debt againſt Rich, Pigott Executoz of the Mill 

of E, Erecutrix of the Mill of R, The Defendant pleaded, that he had 
fully adminiſtred the goods ofhis 2 Tettatoꝛ E, upon w. hich they were at iſſue, 
which was kound fo2 the Plaintiff, And it was moved in arrett of Judge⸗ 
ment, that here is not ny illue jopned, which anſwers tothe Action, foz the A⸗ 
ction is bzenghti againſt the Defendant in the quality of the Executoz of an 
Erecutoꝛz, and the verdic extends to the Defendant, but is Executoꝛ of the laid 
E, fo2 it is found by it, that the Deſcendant hath fully adminiſtred the goods of 
his Teltatrir without any enquiry of the Adminiſtration ok the goods of tho 
firſt ©cftato2 K, in which capacity the Defendant is charged. So as here 
the WINE ch irges the Dekendant in the quality of an Erecutoz of an Exetutaz 
aud in reſpect of the firſt Teſtatoz , and the illue and verdict doth concern the 
Exectticn lall Teſtatoz: And the whole Tourt was clear of opinion, that although that 


muſt follow uch aſter verdict Fee-tail be ſaved, and no Judgement ſhall be given upon it, 


the nature ot yet here the Court ſhall give Judgement as upon a Nihil dicit, in which = 

the Actien. the Execution of the Judgement (hall nst fall upon the goods of the laſt Te 
ſtatoz accoꝛding to the verdict , but ſhall follow the nature of the Action which 
was bzought againſt the Defendant as Executoꝛ of an Executoz. 
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Mich. 29 and 30. Elis. In Communi Banco. 
XC. Thacker and Elmers Caſe. 


Hacker recovered in an Allize of Novel diſſeiſin againſt Elmer cextein 
Lands in Hackney , and had execution: Elmer entred upon Thacker and . 

ouſted him, and Redilfeiſed him. Thacker re-entred, and afterwards brought Ri 1. 2 

a Rediſſeiſin; And it was moved, whether Thacker againſt his Entry might | 

have « Rediſſeiſin: And the optmon of the whole Court was.that he might well 

maintain the TW zit, foz he 1: not thereby to recover any Land; but the De⸗ 

fendint cf that Rediſſeiſin being convicted, ſhall be fined and impziſoned, and 

render double damages: Vide Book Entries 502, the Judgement in a Re- 


diſſeiſin is, Quod recuperet ſeiſinam ſuam of the Wand. 


Mich. ꝙ and 30 Ei In (ommuni Banco © N 


XCI. Blaunchflower and Fryes Caſe, \ 

T3 Launchflower bzought debt upon a Bond againſt Elinor Frye,as Executrir 

of one Ardrew Frye he late busvand, who pleaded, that this Mit was Debt, 

bꝛought 9. Jaly, 27 Eliz. whereof $2 had notice the firſt of October after, with⸗ 

in wyich tinte 9! £ Larence had bꝛoucht an Oꝛiginal Mit againft the ſaid 

Blinor as Admiu.ſcracrix of the laid Andrew : And after the bꝛinging of the 

Uu zit, the Bichop of Bach and Wels cenmitted Adminiſtration of the goods 

of the ſaid Andrew to the ſaid Elinor, vahich Elinor tonfeſled the Action, upon 

which Judgement was given fez the laid Lawrence, beyond which ſic had not 

goods, upon which the new laintiff did demurre in Law. And by Anderſon, 
the Recovery pleaded in barre ſhall not bind the Plaintiff , becauſc it appear⸗ 
eth upon the plea of the Dekendant, that the Adminiſtration was committed 
after the Wit purcyaled , which matter ik the Defendant had pleaded, Law- admin 
rence could not have had Judgement to recover. - As where there are three 3 3 ; 
Executoꝛs, and debt is bzought againſt two of them, ik they do not plead that pendant che 
matter in abatement of ths Wit, but plead, &c. oz conkeſte the Action,fo that rc. 
the Plaintiff hath Judgment to Recover, that Recovery chall not bind a 
ranger whs hath cane of Action againſt them, but that he may well ſatisfie. 
it; and yet it was laid that in ſuch Cale, the Defendant by the obtaining of the 
Letters of Adminiſtration had made the Wit good againſt her, vi. 13 H. 4. 

Fitz. Executors, 118, Adminiſtration committed befoze the UW2it purchaſed 

ſhall abate the Wat bzeught againſt the Defendant as Executoꝛz, but ſuch 
Adminiſtration obtained, depending the Weit, chall not abate it, vi. 21 H. 6. 

8. 2 R. 3.20, Another matter was moved by Anderſon, becaufe the Deken⸗ 

dant had pleaded a Recovery by confeſſion had againſt her without Averment 

that it was a true Debt, in which Caſe Covin is pzeſumed, Windham and Pes 

riam were of opinion, that the matter of Covin ought to come in on the part of 

5 which Anderſon denyed, vi. 9 E. 4. 13, 14. 33. the Cardinalls 

Cale. | 


in Communi hanco Intrat. Mich. 26. & 27. Eliꝝ. Rot, 17, 


C411 Baſſet and Kerne, Caſe. 


Pate: the Executoꝛ of Morris Sheppeard bꝛought debt upon a Bond againſt Debt by Rad 
Kerne, the Caſe was: That Kerne was vound to Morris in an Obligation cutors. 
upon 


Election. 


Habeas Ccr- 


pus, 


Searches 


Cale. 


>» 2g” 


— — — 


upon Condition, that the ſaid Kerne ſhould pay to the ſaid Morris his Erccu, 


toꝛs, &c. at the choice and elccion of the ſaid Morris, within a monoth after 
the death of the L.idy Kerne, thirty pounds, oz twenty Nine, to which the De⸗ 
fendant pleaded that the Plaintiff within the moneth after the death, &c, did 
not make any choice o; election, upon which the Platntiff did demur in Law: 
And the Court was clear of opinion, that it was a good Plea in Bar, fo; the 
Obligoz is not bounden to make a tender of both, viz, of the mony and the 
Kine; but the Dbligee himſelfe is bounden at his perill to make cledion 
within ths time limited; As ik J be bounden to yeu,fo make wunto vou ſuch ſur, 
ther aſſurance within ſuch a time by Fine o2 Feoffment as you ſhall chooſe 

it behoveth you to make election of your aTurance, Fine, or Feeffwient, and 
in the pꝛincipall Caſe, the election of the Plaintiff ought to pzecede the ten, 
der of the Defendant; vi. the Lo2d Liſles Caſe, 18 EA 15. 17. 20,21 Where 
the Defendant wis bound to the laid Load to thew his Evidences couching 
ſuch a Youſle to the ſaid Lo2d oz his Touncill, the electton was to the Deken⸗ 
dant to whom he would thew them; and there by Brian, ik J be band fo pon to 
marry your Daughter, oz to gs to Yorke on pour Buſineiles upon requeſt be, 
fo2c you require me to marry your Daughter J may da il, 0293 to Yorke, 
which Coke granted, vi. 13 E. 4. 4- Where the condition is in the diſjunctive, 
befoze the day of perfozmance the eledton is to the Defendant , but if at 


the day he make default, the Election is to the Obligee; vi. 9 E. 4. 36, 37. 


And by Windham,if J be bounden unto vou in an Obligation of ten pounds to 
pay to vou ſuch 4 day ten pounds in Gold, oꝛ Silber, if you do not make your 
election before the vay, vet the duty remaines payable, foꝛ the thing to be paid 
is paccel! of the penalty, quod fuit conceſſum; And as to the pꝛincipall Caſe, 
the Court w..s clear of opinion, that upon this matter the Plaintiff ſhould be 
barred : Sec befoze this Terme, Forteleyes Caſe. 


Mich, 29 & 30 Elis. In Communi Banco. 
X CITI Searches Cafe. 


Habeas Corpus iſlued fozth ont of the Court of Common Pleas, to the 
1 Steward & Þarlſhall cf the Houſe, &c. foz owe Wil. Search, which was re- 
turned in this manner, viz. quod Domina Regina per litterasſuas Patentes ſuſce- 
pit, in protectionem ſuam regiam,Johannem Mabbe, and his ſureties, and of her 
further grace by the ſaid Letters, voluit, that ik any perſon ſhould arreſt, oz 
cauſe to bs arreſted the ſaid John Mabbe oz any of his ſureties, that then the 
Marſhall of her Houſe, o2 his lawrull Deputy might arreſt every luch perſon, 
and detaine them in P2iſon untill ſuch perſon ſhauld anſwer befeze the P2t- 
vp Councill foz the contempt ; And that the ſaid William Search cauſed one 
John Preſton one of the ſaid ſureties of the laid John Madbe fo be arreſted, &c. 
And upon that returae,the ſaid William Search Was diſcharged; And allo be⸗ 
cauſe that after the ſaid diſcharge the parties cauſed the laid William Search to 
be arreſted againe fe2 the ſame cauſe, that is by colour of the laid pzoteaton ; 
An Attachment was granted againſt them. 


Note, that the ſume Terme, Mich 29. and 30. Eliz. Another Habeas 
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Corpus was vireded to the Steward and Pirchal of the Parſhalſey, 
Habcas corpus fo2 one Howell, who made returtie , that the ſav Howell was committed 
to his cuſtody , per mandatum Francifc Welfingham militis Principalis 
Secreterij, & unius de privato concillio Dominz Reginz, and that returne 
was by the Court Holden inſufficient, becauſe the cauſe upon which he was 


committed, was not ſet down in the returne; and therekoze dar was given to 
amend 
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Fret and Audits 


Cale. 
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amend the returne, and now they returned the UW 2it in this manner, ſſ. infra 
nominatos Johannes Howell conceſſus fuit, &c. ex ſententia & mandato totius 
concillii privati Dominæ Reginæ; Ita quod corpus ejus habere non poſſumus, 
&e. And that returne was allo holden by the Court fo be inſufficient fo2 (by 
whatſoever perſon, oꝛ by what meanes loc ver he was committed) the conclu⸗ 
ficn of the returne ought to be, Corpus tamen ejus paratum habeo, and if it 
all ſeem good fo the Court, thif the Paiſoner ſhall have his Paiviledge, 
and {hall be dilmis't, he hall be diſcharged, but if not, then he ſhall be re- 
manded, and the Court took a difference, where one is committed by one of 
the Pꝛivy Councill, foz in ſuch caſe the cauſe of the committing ought to be 
ſet down in the returne; But contrary where the party is committed by fhe 
whole Councill, there no canſe need to be allcadged. 


Mich. 29 and 30. Elig. In Cemmuni. Banco. 


X CV. Bret azd Audars Caſe. 


Der bzotight Debt upon an Pbligation againſt Audar, the Conditton of Debt upon a 
which Obligation was, that the Dekendant {ould tand to the Award, Bond to per- 

&c, And the Arbitratoz awarded, that the Defendant ſhould pay unto the rm Awars. 

Mlaintiff ten pounds, without naming dap oz place; And as to that the De- 

fendant pleaded, that he was alwapes ready, and pet 1s, &c. without ſhewing 

anp tender: And it was moved, That although that would have been a good 

Plea in debt upon an Arbitrament, as the Caſe is, 7 H. 4. 7. See 21 E. 4. 

40, 41, 42. Pet now by the Obligation and the Condition of it, the lum is 

payable in another manner then it was befozc, ſee the pleading of the Caſe, 

21 E. 4. In Debt upon an Obligation fo perfozme the Award; That the a⸗ 

ward was made between the Termes of Paſch. and Trinity, and he, the eighth 

of September after, fendzed the twenty pounds, and the Plaintiff refuſed it. 

And the Loꝛd Anderſon put a difference between the Caſe, in 22 H. 6. 57. Tende: 

And the Cale at the Bar, foꝛ in our Caſe the Obligation doth pꝛecede the duty 

which accrueth by the Award ſubſequent, but in the fozmer Caſe the duty did 

p2ecede the Obligation which was made loz the further affurance of the duty : 

And here the Defendant ought to have pleaded the tender, and ſee 14 E. 4.4. 

A is bound unto B, that, where he hath granted to the ſaid Ba Rent-charge out 

of ſuch Land, now ik the ſaid B ſhall enjoy the ſaid Rent accozding to the 

fo2me and cect of the ſaid Gant, that then, &c. there he needs not to plead 

any tender, foz the Rent is not payable in other manner then it was befoze, 

contrary if the Condition had been fo2 the payment of the Annuity , And of 

that opinion was the whole Court, that he cught to have pleaded a fender. 

Another matter of the Award was, that the ſaid Audar ſhould peild up, lur⸗ 

render, and relinquiſh to the Plaintiff all ſuch Houſes and Tenements which 

he had in his poſſeſſion, by reaſon of the tuſtodp of the ſaid Plaintiff : As to 

that the Teicndant pleaded, that hc had peilded np, &c. All ſuch Youſes, &c. 

generally without ſhewing which in certaine; And fo2 that cauſe the Court 

was clear of opinion, that the Plea was net good; which ſee E. 4. 16. If J 

ve bounden npen condition fo enfeoff the Pbligcee of ail Lands, Tenements, 

which were to 18, in pleading the perfozmance of that Condition, J ought to 

ew what Lands and Tenements in certain, fo2 they paſſe cut of ine by the 

Feoffment; See allo 12 h. 8. 7. 13 H. 8. 19. Another point of the Award % danmifice- 

was, That the ſaid Audar ſhould acquit and diſcharge, and ſave harmleſle the , generally, 

Plaintiff of ſuch ay Obligation, to which the Defendant pleaded, that Que- where ne Plea. 

rens non fuit damnificatus, and that Plea was holden inſufficient, foz he ought 

fo have ſhewed, how he had diſcharged him, and it is net ſufficient to anſwer 

onlp fo the damnification, as it A be bounden to convey unto pou the Pang: 
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or B, in pleading the perfozmance of the convition. u is not tnitictent to ſhew, 
that J have conveyed the ſaid Mannoꝛ, but to ſhew by what manner of convey, 
ance, viz. by Fine, oz Fesffment, &c. 22 E. 4. 43. It the condition be to 


Cale. 
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diſcharge the Plaintifk, &c. then the manner of the diſcharge ought to be 


(h:wed, but if it be to ſave harmleſſe only, then non damnificatus, generally is 
good enough, 40 E. 3. 20. 38 H6. 39. Lhe conditien ok an Obligation was, 
th.t the Woligoz ſhould keep without dam:.ge the Woligee, of luch a ſum of 
mony ag iuſt B, to whom he wis bounden fec2 the p- ywient of it, and the ſath 
DLligs: pleaded, that at ſuch a dap, &c. the ſaid B at his reuneſt delivered 
the Obligation to the Plaintiff in lewwof en acquittance, without that, that 
the Plaintiff was damnified b» the laiv Obligation, befoze the delivery of it, 
and it was helden by the Curt, that if the Z-cfend2nt had pleaded, that he had 
kept the Plaintiff without demage, and had not ſhewed how, that the Plea had 
not been good, See 2 2 E. 4, 40 The YL63d Liſles Caſe. And afterwards 
Judgement was given koz tye Plaintiff. 


Micl· 29. and 30. Ehz. 
X CVI. Heydons Caſe. 


D Alph Heydon pꝛetending title fo certaine Land, entrey into it, and made 

a Leaſe of it to try the title: Upon which his Leſſee bacught an Eje- 
Rione firmæ, in which the parties were at Aſſue ; And now at the day of the 
Enqueſt, the Jurozs were called, and but five of them appeared, whereupon, 
the Defendant came and ſhewed to the Court, that the ſatd Heydon by his 
Freinds and Dervants, hab laboured the Jury, not to appear, and that foz the 
further veration of the Defendant who had foure Uerdias in affirmance of 
his title, and that the laid Heydon to pꝛocure the Jury not to appear, had ſurs 
miſed to them, that he and the Derendant were in courſe of an agreement, 
whereas in truth no ſuch communication of agreement had any time paſſed 
betwirt them: And all this was openiiv depoicd in Court, as well upon the 
oath of the Defendant himſelke as upon the oath of one of the Jurozs, upon 
which the Court awarded an Attachment againſt the ſaid Heydon, fo aniwer 
the contempt ; And alſo granted to the Dekendant, that he might ſne a Decem 
tales With pꝛovilo, fo2 his own expedition. 


Mich. 29 and 30. Eliz. To Commutni Banco. 


N CV1II, Smith 42d Kirtoots Caſe. 


Mith bzought Debt upon an Arbitrament againſt Kirfoot, and declared 
that the Defendant and he, impoſuerunt ſe in arbitrium, ordinationem, & 
judicium, Johannis Popham ar, arbitratoris indifferenter electi, de jure, titulo, 
& intereſſe in quibuſdam Meſſuagijs. &c. Who taking upon him the Lurthen 
of the Arbitration, ordinavit, that the ſaid Dekendant ſhould pay unto the 
Plaintiff ten pounds, in plenam ſatisfactionem, &c. and thercupon be bought 
his Action ; It was moved by Walmeſley Scrjc.int, that the Declaration is 
not ſutficient, fez it appeareth that the Acbitrament ſet lozth in the Decla- 
ration is utterly void; becauſe whereas ten p{mits is awarded to the Plain⸗ 
fiff, nothing is awarded to the Defendant, and io the award uneguall, and ſo 
void. But the Court was clear of opinion, that nefvathrending that luch an 
Arbitrament be void in Lam, yet it may be faz any thing {hat appeareth, that 
the award is good enough: Foz the Plaintiff is not to ſhew in his Declaras 
tion all the Award, but ſuch part only of it which doth entitle him 1. 
ing; 
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thing, & c. and ik the Delendant wil impeach the Award fo2 any thing, that 
is to come in on his part, vi. ac. Book Entries, 152. 123. vi. Foz the Arbi⸗ 
trament, 39 H. 6. 12. by Moi le, 7 H. 6. 41. 


Mich 29. & 30. Elix. In Communi Banco. 
XCVIII. Arundell ag ν˖ Morris. 


Ichard Atundell ſued an Audita Querela againſt Morris, and it was com: 
pꝛehended in the Wait ; That Morris had recovered againſt him a cer- A 
taine Debt, and that he was taken by a Capias ad ſatisfaciendum, at the nit 14. 
of the ſaid Morris, by Hickford Sheriff of the County of Glouceſter ; who let 
him go at large, &c. And they were at illue, upon the voluntary eſcape, and 
it was found fo2 the Plaintiff ; It was objected in arreſt of Judgement, that 
the UW at of Audita Quzrela is not good, fe2 the woꝛds are, that the Plaintiff, 
cap: us fuit virtute brevis noſtri judicialis, whereas this wozd ( judicialis) is 
not in the Ecgiſter ; bit only brevis noſtri de capiendo. But by the whole 
Court, the Tit is good, foꝛ the wozd (judicialis) is but a weed of ſur pluſage, 
and ſhall not make void the Mit: And afterwards Judgement was given 
koꝛ the Plaintiff. 


Oxere- 


A. V. 29 & 30. Eli. 
XCIX. Brook 42 9¹ King. 


TN Debt upon an Obligation by Brook againſt King, the iNefendant plea⸗ 
ved, that the Bond was endozced, with ſuch condition, viz. That if the laid Debt 


Defendant King tail pꝛocure one IS to make reaſonable recompence to the 


Plaintiff foz certaine Bealfs which he wzongfully took from the Plaintiff, 

that then, &c. And he ſaid in facto. That the laid IS had ffolen the ſaid 

Beaſts from the Plaintiff, and thereof he was endicted, &c. andſo the condi- Conditions a. 
tion being againſt the Law, the Obligation was void, upon which the Plain, S2 inſt Law. 
tiff vid demur in Law. And if was argued by the whole Court: That where 

the condition of an Obligation ſhall be ſaid againſt the Law, and therefoze 

the Obligation void, the ſame cught to be intended where the Condition is ex- 

paclly againſt the Law in expzefſe wozds, and in terminis terminantibus, and 

not fo2 matter cut of the condition, as it is in this cale , And Judgement was 

gi ven foz the Plaintitf. 


Aich. 29. & 30. Eliz., In communi Banco. 
C. Hawks againſt Mollineux. 


N a Replevin by Hawks againſt Mollineux who avowed foꝛ Damage, fea- 
ſant ; The Plaintiff in Bar of the Avowry, pleaded that Sir Gervaſe 
Piſton Knight, was ſeiled ofa Meſſuage and twenty Acres of Lands; And Replevin 
that alwayes thoſe whoſe eſtate, &c. have uſed to have Common in the 
place where, &c. foz all their Cattell commenable in this manner, viz. Ff 
the laid Land be ſowed by aſſent of the Commoner, then no Common, until 
the Comme be mowed, and when the Cozne is mowed, then Common untili Preſcripcion. 
the Land chall be ſowed againe by aſſent of the Commoners: And this P2e - 
ſcription was found by Uerdict, and exception was taken to this pzeſcription 
becauſe againſt common right, fo as a man cannot ſow his Land without the 
leave of another. But the exception was diſallowed by the Court; toz the pꝛe⸗ 
ſcription was holden to be good by the whole Court, foz by the Law of the 
Land, the Owner of the Land cannot plow the Land where another hith com⸗ 
mon; but here is a benefit to each party, as well foz the Owner of the Land 
againſt the Commoner, as foz the Tommoner againſt the Tenant of the 
Wand, fo2 cach of them hath a qualified Intereſt in the Land. M 
* ntr. 
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Intr. Paſch. 29. Elix. Rot. 14 10. In Commin Banco. 


C I. Baldwin ard Cockes Caſe. 

Aldwin was Plaintiff in a Replevin againſt Cockes, and upon the plead⸗ 

ing the Caſe appeared fo be this, That Dir Richard Wayneman was ſeiſed 
of the place where, &c. and leaſed the ſame ts one lruepeny and one Eliz. 
Reade foz2 term of one and twenty years, ik the laid Trupeny and Eliz. o; any 
child 02 childꝛen betwixt them begotten ſhould live lo long, Elizabeth within 
the term dyed without ine ; If now the term fo2 one and twenkp peares be 
determined was the Nucſtion. And the Lozd Anderſon conceived , that the 
cſtate foꝛ veares is not determined by the death of Elizabeth. And it was ar; 
gued by Shutleworth Serjeant, that upon the matter the term is determined: 
And he put the Caſe of the Wozd Bray, 3 Elz. Dyer 190. Uhere the Lo2b 
Bray ſold unto four great Loꝛds the marriage of his Son and Veir, to the in⸗ 
tent to be married at the appointment and nomination of the lend Lozds, the 
Woꝛd Bray dyed, one of the ſaid Lozds befoze any marriage, ez appointment, oz 
nomination, dped, the Don is married by the appointment, &c. of the ſurviving 
Woꝛds; That marriage is not within the intent of the Covenant, and adjudged 
chat upon that marriage no uſe ſhould accrue. And alle he cited this Caſe 
adjudeed in the Kings Bench. The adminiſtration is committed to one du- 
rante minore ætate of two Jnfants,one of them becomes of full age, the power 
of the Adminiſtration is determined, which Walmeſley Serjeant granted, foz 
it is but an authoꝛity; but here in the Caſe at Warre is a matter of intereſt. 
And by Anderſon all the conſtruction ok this leaſe and grant reſts upon this 
point, if this wozd (Or) either ſhall be taken as disjunctive as it is in its 
nature, oz as a conjunctive , and ik it be taken as a disjunctive, ik it make the 
whole ſentence in the disjuncti ve, as ik the limitation had been, ik the Husband 
92 Vl ile oꝛ any Child, &c. And Fenner, put this Cale ont of 17 E 3. as he 
cited it. Land is given to I Sin Fee lo long as A B hath illue of his body, 
A B dyeth without iſſue,his Mike, privimen, enſient. Now the eſtate is de⸗ 
termined, and upon birth of the iſſue after ſhall not revive, which Rhodes and 
Anderſon denyed.fc2 in many Caſes the Law ſhall reſpec the extſtency of the 
chilo in the mothers belly : And lee 7 Eliz. Plow. 289. where a Copulat ive 
ſhall be taken in the disjunctive, as a covenant with B to make a leaſe fo2 
years of ſuch Lands to the ſai B and his Allignes, the ſame ſhall be conſtru⸗ 
ed, oz his Allignes. And it was clearly agreed by the other parties, that ik the 


wo2ds had been, If Truepeny, Elizabeth, oz any child oz childꝛen, &c. ſo long, 


&c. upon the death of any of them the intereſt is determined: And by Rhodes, 
Periam and Windham in the principal Caſe, the leaſe ſhall endure as long as 
any of the perſons named in the P2oviſo ſhall live, and lo ſeemed to be the 
meaning of the parties. And Anderſon hæſitavit in the Woꝛds of the limita⸗ 
tion, i. the Habendum fo the ſaid Trupeny and Eliz. fo2 one and twenty years 
a feſto Sancti Johannis Bapciſt, poſt terminum annorum (the expiration of a 


fozmer term) if the ſaid Trupeny and Elizabeth, oz any child, &c. And he 


conceived, that the limitation vid go to the commencement of the leale only, 


and not to the expiration oz determination, as if the leaſe ſhould not begin ik 


they all were not alive at the commencement of the leaſe: And all the other 


Jullices were clear of the contrary opinion, fo2 by them this limitation ſhall 


goe, and ſhall be referred to the determination of the Leaſe,and not fo the com⸗ 
mencement of it. 

And by Anderſon, if any cauſe thould be, ſoz which the leaſe ſhould endure 
until the peares be encurred, notwithſtanding the death of the Yusband oz 


life, it was becauſe the leaſe was intended a common advancement tv har 
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fo2 it chould be in vain to name the Wife in the caſe, if the leaſe thouly ces iſe 
by the death of the Husband. And afterwards akter many arguments on both 
ſides, it was adjudged, that by the death of Elizabeth, the teafe was not determi⸗ 
ned,fo2 the digjundive, befoze (Child)makes ail the limitation in the disjun⸗ 
Give. 


Mich. 29. 8 Eli⁊ 


Dings 2 1 BAA. 


CI. Zouch an Bamfeilds Caſe, 


1 Caſe between the Loꝛd Zouch and Bamfeiid was now argued by the 
Juſtices. And Rhodes che puiſne Juſtite argued, that the Loꝛd ouch 
the Demandant ſhould be barred; four Exceptions have been taken to tz 


barre: Firſt, becauſe it is not ſhewed in the varre that the moyety of thoſe ti: 55 


ty meſſnages, &c. of which he pleads the Fine, was parceb er the Panne at 
the time of the Fine levyep;foz the pleading is, that the Gzandfather of the 


Demandant was leiſed of the laid Manns? , unde medietas prædictorum 60. 


meſſua giorum, &c. a tempore cujus contrar. memoria, &c. was parccl, and ſg 


ſciſed de manerio predict. unde &c. Vints ſe levavit; and hs conceived that the 


pleading, notwithſtanding that was good endugh; fo2 he hath laid as much in 
effect, contrar. cujus memoria hominum non exiſtit, in the p2elent tenſe, which 
amounts to this , that men cannot remember, &c. but that this moyety was 
parcel of the laid Mannoz: As 10H 7, 12, In an Allize of common, the 
Plaintiff makes his title, that he waz le iled of a eil uage and carve of Land 
in D, to which the laid Common is appendant, and that he and all his Ance⸗ 
ſtoꝛs, and all thoſe whoſe eſtate he Hath,&c. ha ve uſcd to have Common, &c. 
Exception was taken to the title, becauſe the Plaintiff doth not ſhew in his ti⸗ 
tle, that he is ſeiſed of a Beſſuage,&c. foꝛ if he hath aliened the Melluage, the 


Common paſſeth, ſo if he be difſciſcd, &c. but the Exception was not allowed, 
fo2 it appeareth upon the Woꝛds of the title, that the Plaintiff is ſeiſed: i. 
all thoſe whoſe eſtate he hath in the pꝛeſent tenſe , which wozds do ſhew and 
declare poſſeſſion and ſeiſin in the Plaintiff, the time of the plea pleaded, ſo 
in this caſe, the ſubſtance of the Words, in which the defect is allicned, is ut ſu- 


pra; That men cannot remember, but that this mopetp was parcel of the 
Manno, and then the words akter unde, dec. reddidit Manerium prædict, unde 
&c. ſhall have the ſame conſtruction as beſeze, Periam ee ang that the 
Barre is nought foꝛ the cauſe afezeſaty, foz it is not ſo pleaded, that We can ad⸗ 
judge upon it, that the ſaid moyety was parcel of the Mannoꝛ at the time of the 
Fine levyed, and then the Fine cannot extend unto it. And the reaſon al⸗ 
ledged by my bzother Rhodes ſhall not help that matter, foz the ſ. id wozds cans 
not be ronſtrued otherwiſe, but that no man can remember but the ſaid moiety 
was parcel, but not that it is par cel, oꝛ at the time of the Fine levped was par⸗ 
cell. Vide 32 H 6. 24. In Trelpaſſe, the Defendant pleaded, That A was 
ſeiſed cf the Mannoꝛ of D, wherecf the plate, &c. is partel, he cught to ſay ex⸗ 
pꝛellp, that the place where wes par cel cf the Banno? at the time of the treſ- 
palle luppoſed: Windham conceived, that the plea was good, and that it aps 
peareth well upon this plea, that the laid moyety was parcel of the ſaid Many 
noꝛ at the tine of the Kine letyed, (o2 he pleads, that the Gzand-father of the 
Demandant wes ſeiſed of the Banno2 of N; Unde medietas prædictorum, &c. 
a tempore cujus contrar, memoria hominum non exiſtit, & ſic ſeiſitus exiſtens, 

Finis fe levavit; fic ſeiſitus; i. e. ſeiſed of the Maͤnnoz in luch ſozt , as the 
Mannoz is ſet froth befcze, and that is good pleading, eſpectally by way ok bar, 

which ik it be geod fo a tomnion intent, is well enough: and the wozd ( unde, 

& c.) lo often repeated after ſhall be idle and to no purpoſe if the Law the ll 
not give inch a cenſtrugion. Anderſon tothe fame purpoſe. And he much 
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relped upon the reaſon of Windham and ſs ſeiſed. Another Exception was 

taken to the Barre, becauſe in pleading of the Kine, it is not averrod, that the 

Conuſo2 at the time of the J ine levyed was of full age, out of pꝛiſon, &c. And 
as to that Rhodes took the difference between the pleading upon the Statute 
of 1 H 3. where thele diſſaviltiies are within the purview of the laid Ota⸗ 
tute, and upon the Statute of 4H 7, where in the body of the Statute no mens 
tion is made of them, but afterwards in an cſpectal Exception by it ſelf. and he 
cited the opinion of the Juſtices, cipectiily of the Lozd Dyer in the Taſe re, 
pozted by Plowden. 5 Eliz. 365. betwirt Scowel and the Lo2d Zouch: Periam 
to the ſame inten d and upon the ſanie realen, and further he leid, that although 
the Statute ok 32 18. contains in its purview the lame diflabilities; Pet 
this Fine is pleaded upon the Statute of 4 H 7. and therekoꝛe the pleading of 
the lame ſhall not be direcked no2 waged by the Statute of 32 H 8. which doth 
not alter the pleching of a Fine which was bekoze, noz the recon of it, fo2 it is 
not pꝛoperly a Statute, noꝛ do Fines receive any ſtrengeh oz virtue by it, but is 
but a conſtruction cf the ſaid fozmer Statute, And he put the Tale petwirt 
Hide and Umpton ; where Umpton meane betwixt the Statutes of 32 and 34 
H 8. Scclared his WAN of all his Lands, which de vile if it be groß for two 
parts of the Land deviſed it was doubled, oz that the de biſe ſhould be void ſo? 
the whole, afterwards, came the Statute of 34 Ho. and cleared the doubt, fo; 
to that intent it was made, and in the {ad Statute there is a P2ovilo, that the 
ſaid Statute ſhall not extend to the Will 62 the Deviſe of Tho. Umpton, oz 
all be pꝛejudicial o2 hurtful to any perſon oz perſons fc2 any Lands, &c,com- 
fained oz ſpecific in the ſaid TU oz Deviſe, but that the ſa1d Mill and De⸗ 
viſe ſhall ſtand, remain and be in the ſame caſe, in fo2cc and effect in the Law, 
as the ſame was befoꝛe the making of this Ack. Now, notwithſtanding that 
Pꝛoviſo, the Mili of Umpton was holven good but to2 two parts,fo2 ſo the Sta⸗ 
tute of 34H 8, conſtrued the Statute of 32 H 8. So in our Caſe, the Statute 
of 22 Hs. of Fines conſtrues the Statute of 4 H7. to extend to Fines levy- 
ed by Tenant in tail, therefoze the eſtate tail ſhall be adjudged in Law fo be 
bound by the Statue of 4H . and not by 32 H8. which is rather a Indge- 
ment upon the latd Sfatute of 4 H 7. then any new Statute. Windham fg 
the ſame intent, and he relyed upon the reaſon afo2cſaty. And further ſatd, ik 
one will plead a Leaſe made by Tenant in tap] upon the Statute of 32 H 8, 
he need not to aver the full age of the Lefoz, and vet that quality of full age is 
within the purview of the ſaid Statute. Firſt,all Leaſes to be made, &c. by 
any perſon being of full age, c. and ſo is the common uſe of pleadings, And 
of the ſame opinion was the Wozd Anderſon fo2 the ſald Exception, koz the 
reaſons,and upon the difference afozeſaid. Another Exception was taken fo 
the Barre, becauſe it is not alledged, that the ſaid Fine was engroſſed in the 


ſame Term in which it was le vped. And as to that, it was helden by Rhodes, 


that in pleading of a Fine it needs not to ſhew any engroſſing of it; and lo 
are many Pzeſidents, vide Plowd. Com. Smith and Stapletons Caſe: 15 Eliz. 
438. Where a Fine is pleaded, Quædam finalis concordia facta fuit in Octav. 
Sancti Hillarii 35 H 8. & poſtea a die Paſch. in quindecem diei 36 H 8. con- 
ceſſa & recordata, &c. Super quem finem proclam. ſecundum formam Sta- 
tuti factæ fuer. viz, prima proclam. 7, Maii, Term. Paſch. 36 H 8. 
without any mention of the engroſſing of it: And ſee the Cafe betwirt Stowel 
and the Load Zouch, where the Fine is pleaded as it is pleaded in the Cale at 
Barre, quiquidem finis in forma prædict. levatus ( and that fine was levyed 
Paſch.30H8.) ingroſſatus fuit, & poſtea in Curia predict. ſecunduni formam Sta- 
tuti, &c. lectus, & proclamatus fuit, viz, prim proclam. Term. Paſch. 30 H &. 


And ſo upon the matter it is ſufficient to {how , that the Fine was engrolled 


the ſame term in which it was levved, keꝛ the Fine is pleaded fo be levyed 
Term, Paſch. qui quidem inis ingroſſatus fuit , & poſtea proclam. vid. I. prim- 
proclam. Termino Paſch, which was the eme Term it was le vyed: And in, 
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AVaut , that it in pleading it ought to be ſhewed that the Fine was ingrolled in 
the lame . Term in which it was le vped, & c. Now it appears here to ns by ne⸗ 
ceffary conſequence , that the Fine was ingrolled accozdingly. And alſo the 
Ingroffement is pleaded as the Statute is penned , \o2 the woꝛds of the Sta⸗ 
tute of 4 H 7 are, After the engroſſing of every Fine, the ſams Fine to be o- 
penly read and pꝛoclaimed in the ſame Court, the lame Term, and ſo the 
w92ds of cur plea here purſue the words of the Dtatnte ; fo2 the ſaid Slatute 
doth not requir e by expꝛelle wozds, that the Fine be engrolled the ſame Term, 
but tae ſame is to be conceived by matter of conſtruction and implication, and 
accozdi: 25 to ſuch manner of ſpecch this plea is pleaded. And of the ſame 
opinion was Windham , and upon the ſame reaſon Anderſen concelved, that 
the Denant in pleading of the Fine ought to ſhew in expzefſſe wo2ds, that the 
Fine was cngz2ofſed the ſame Term in which it was levped; foz whoever in 
pleading a plea will take the benefit of the Statute ought pꝛeciſelp to follow 
the Statu'r in all points, and it is clear, that 1f the Fine be not engrofſed, ac 
coꝛding to the Statute, that then it is not any barre by the Statute, and there - 
fore it cnght to be expꝛeſſp alledgced accozding fo the Statute, and not by im⸗ 
plication only. 

Another Exception wis taken ko the Barre (as was remembꝛed by Wind- 
ham) i. pro ut per finem hic in Curia de recordo remanen. ple nius apparet; 
withent ſaping, & per proclamation. inde, &c. But that Except ion was dilal⸗ 
lewed by Periam and Windham , fo2 the F ine had been good and well pleaded, 
mechan anpluch concluſion, pro ut, &c. And allo the pꝛoclamattons are en- 
dazſed upon the Fine, and . they appear upon the Fine, accoꝛzding fo the 
Wozds of the laid concluſion. And ſo by Windham are many Pzeſidents, 
which fo in the laid Tale between Stowel and the Loꝛd Zouch cited befoꝛe, pro 
ut per finem illum hic de record. remanen. plene liquet. And ſee 1 Eliz. Plow- 
den 224. between Willion and Barkly,a Fine pleaded without any, pro ut „&c. 
Anderſon tock an Exception to the Barre at the beginning of it: i. Quod 
medietas 60. Meſſuagiorum, & c. parcel medietatis 70. Meſſuag. prædict. that 
that is ni; good pleading; foꝛ one mopety cannot be parcel of another mopetp, fo⸗ 
e very mopetp! 5 entire. 

Rhodes tebk Exception to the Replevin,becauſc the Demandant in avoid- 
alice of the Fine, that at the time of the Fine levyed Bamfeild was ſeiſed, & 
iemper poſtea, & bucuſque, & c. of the mopety in Demelne, and doth not tra- 
per 77 tHe ſeiũn of the Cenuſsz at the time ofthe Fine levyed, foz here two con- 
trag rieas ſtand befoze us in equity of truth; æque vera, æque falſa, æque du- 
2:2. £9 a traverſe would have made an end of all, and reduced the matter to 
certainty: And by Periam, the Barre is not antwered, fo2 every Barre ought 
fo be fr: berſen. confelled, oz avoided, ſee 6H 7. 5. and 6. where it is laid by 
Hu Tey : * Fairfax, hire matter in fact is allevged by way of Barre it cnaht 
te be r ere, ik it be not foꝛ the miſcheif of tryal , as in caſe of Baſtardp, 
hx"! gere a thing is aliedgedto be done beyond the ſea; 92 to leave the matter in 
x01 59 he Court, without putting the ſame to the Judgement of the Lay - 
PCOpt 00, See Alfo 5 5 H 7.12. Where it is holden, that a thing material al⸗ 
LODOCD in che Barre düccht to be dirccly traverſed, oꝛ confeſſed, oz avsided in 
kack oz in Law, 02 conclude the other party by matter of eſtoppel : And that 
thun akiematt ves cannot make a good iſlue; But the matter alledged in the 
Me ple vin ſcils that Bamfeild was ſciſed at the time of the Fine levyed ſhall be 
Jong 1 #92 void, and the matter alledged in the Barre, ſcil. that the Conuſo2 

5 ſciſed, as not anſwered, ſoꝛ it hall be taken true, until it ſhall be avotded 

= Ar roy ed by matter in Law, fraverſe.&c. Vide Librum. So he in vefanlt 
tra verſe, the Barre is not anſwered but ar giimentatrve, ſcil. Bamfeild was 

eiſed, ergo, the Lenuſoꝛ was not ſeiſed: And it is a common learning that in 

ever? Replication there cught fo be certainty as to that: See the Caſe betwirt 
rulmerſion and Steward 2 Ma. 1 03. that a Bar ought not to be anſwered! By ars 
aument 7 
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gument: And as to the certainty which is requiſite in a Replication. See the 
Caſe betwixt Wimbiſhand Talboies,Plow.Com.4 E 6. 42. where the Plaintiff 
ſhewed in his Replication his title as Heir, but becauſc he did not ſhew, how 
heir, foz want of ſuch certainty in the Replication , the Plaintiff could never 
have Judgment, although the Juſtices foz the matter in Law then in queſtion 
were clearly reſolved foz the Plaintiff, and here in this Replication the incer⸗ 
tainty is ſuch , that the Court doth not know to which to give credit, to the 
Platattff,o2 to the Defendant , and the bare matter of the Replication is not 
ſ\ufficient ; Foz in avoidance of a Fine, to ſay, that a ſtranger to the Fine, at 
the time of the Fine levyed,was ſciſed,was never received, but that, partes Fi- 
nis nihil habuerunt, that was the ozdinary plea. Windham to the fame intent; 
that which the Demandant hath alledged in avoydance of the Fine, is but mat- 
ter of argument and implication. And we ought in this Caſe fir ſt to be in⸗ 
ſured of the matter of fac; ſcil. TUhether Zouch oz Bamfeild were ſeiſed, and 
the Court doth not know to which to give credit, 39 H 6. 49. in Debt by 
an Executoz, the Defendant pleaded, that the Teſtatoz made the Plaintiff and 
one A his Executoꝛ, which A is living, and the Plaintiff pleaded, that the laid 
A died within ſuch a Ward befoze the U2it bzought, &c.and avjudged no plea, 
without traverſe,without that, he was dead,fo2 here are 2 affirmatives, where- 
on a good illuecannot riſe, which ſee 32 H 6.23. The Dek. in a Replevin avows 
fo2 a Rent ſer vice, the Plain. pleads,out of his Fee, the Avewant ſaitq, within 
his Fee, he ought to traverſe, without that that it is out of his Fee, and koz de- 
fault of the traverſe the pleading of both parties, as to the ſeveral allegations of 
the ſeiſin in Bamfeild and Zouch may be true,foz they both might be Jopnt⸗te⸗ 


nants of the ſaid moyety at the time of the Fine levyed, in which caſe, as to the 
moyety of the moyety it is good enough. And pet when in pleaving it is 


alledged, that A was ſeiſed, &c. Af the other party plead, that 
A had nothing but joyntly with B he ought to take a Traverſe , with⸗ 
out that , that A was ſole ſeiſed, and pet ſole ſeiſin is not exp2cfly alledged 
but when the other party pleads, that A was ſeiſed , it onght to be intended a 
ſole ſeiſin. Which ſee 1 E4.9. 37H 6. 31. And it was never a plea ad- 
mittable againſt a Fine,toſay,that the Conuſoz had nothing at the time of the 
Fine levyed,which ſee 41 E 3.14. andalſo 38 E 3.1.3, 8 H 6.27. In Dreſpaſſe 


the Defendant pleaded the Fine of the Anceſtoz of the Plaintiff, who ſatd, at | 


the time of the Fine levyed he himſelf was ſeiſed, without that that partes ad 
finem aliquid habuerunt, which ſee 46 E 3. 14. anda Fine ought to be avoided 
by not ſeiſin of the parties to the Fine, and not by the ſeifin of a ſtranger to 
the Fine and there is not any book in the Law that alloweth ſuch an aver⸗ 
ment of leiſin in a ſtranger to the Fine, without anſwering to the ſeiſin of the 
parties to the Fine, bat 13 H 8. In Aſſiſe,the Tenant pleaded a Fine upon 
Render of the Anceſtoz of the Plaintiff,to which the Plaintiff ſaid, that befoze 
the Fine,at the time of the Fine, and afterwards continually, he himſelf was 
ſeiſed, and the lame was holden no plea againft fuch a Fine upon a Render, 
notwithſtanding the paivity of blood; contrary,againft a Fine which pꝛoves a 
gift pzecevent. | 

Anderſon to the fame intent. The Repiication foꝛ want of Traverſe is in⸗ 
cureable, fo2 we as Judges do not know what to do, becauſe that the truth of 
the matter in fact doth not appear unto us, and lo neither the matter in Law, 
koʒ £very plea ought to be traverſed, c2 confeſſed, and avoided, otherwiſe no⸗ 


thing appears to us, and we cannot know whether the Conuſoz o2 Bamfeild 


were leiſed at the time of the Fine levyed, fo2 otherwiſe the matter in Law 
cannot riſe, and yet J well know, that althougha traverſe may be ſpared in re- 
{pect of a matter in Law which ſhould be choaked and put cut of the beck by the 
fraverle,o2 foz the miſcherf of the tryal as afozcſaid laid, where a thing is al⸗ 
ledged to be done beyond ſea. 19 E.. G. In bebt the Defcndant pleaded, that the 
Plaintiff was bozn at Denmark, under the obedience of the King of Nena: 
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the Plaintiff by Replication laid, that be himſelf was bozn at Din England in 
the County of York, there he ſhall not take a traverle without that, that he 
was bozn at Denmark, foz there ſuch tryal cannot be, but in ſuch caſe the De- 


—— 


fendant by way of Nejopnder ſhall ſay , that the Plaintiff was bozn at 


Denmark, without that that he was bo2n at D in the Countp of York : And 
it is true, a ſuppoſal of a Mit o2 Ceunt may be antwered to an Atkirma⸗ 
tive; but a matter alledged by exp2cſſe words cannot. 

Nodes, admitting now that the Warre be naught,and the Replication faul⸗ 
ty, as it is, then I conceive, that if the point of the Action be conkelled by the 
Barre, the Court h..ll give Judgement upon the Barre, and chall net meddle 
with the Replication , but if it be not conkelled by the Barre, that then there 
chell be a Repleader. And J do conceive, that a Kepleader may be awarded 
upon a Demurrer in Law: which ſee Plow. 1 Ma. in the caſc betwirt Browns 
ing and Beſton 138. In Treſpaſſe the Plain£iff voth ſuppoſe the Treſpalle in 
two places, ſcil. in Bermeſtreet and in Southwark in the Teunty of Surrey; as 
to the Treſpalſe in Southwark the Dekendant doth juſtifte by ſpecial matter of 
a Leaſe,without anſwering any thing fo the Trelpalle in Bermeſrreet, The 
Plaintiff doth reply , and makes his title by «a Leale mo2e ancient then the 
Leaſe fo the Defendant ; upon which ths Piaratiff doth demurre in Law. 
Now the defect in the Barre appearing,the Court awarded a Repleader, And 
9H 6. 35. in a Replevin the Defendant avowed to2 damage keaſant. The 
Plaintiff made title by Common. The Defendant pleaded a Releale ok the 
Common by deed, which was not a perfect deed; upon which the Plaintiff did 
demurre in Law: And the Replicaticn,in which the imperted Releale was, 
was holden nought,but becauſe there was a defec in the Barre to the Avowey 
by the title of Common, the Court awarded, that the parties ſhould replead, not 
in reſpect of the vitious plea upon which it was demurred, but in retpec of the 
defec in the Barre: And lo in this Cale Periam ſaid , that nothing ſhould be 
awarded in this Caſe but where an Iſſue is joyned , foz an Illue is alwayes 
joyned upon a point certain. But upon a demurrer all the parts of the plead- 
ing the Count, the Barre, c. are referred to the Court, as well fo2 the fozm 
as foz the matter. The book which hath been vouched to the contrary out of 
9H 6. J have pzocured ſearch to be made fo2 the Noll, but it cannot be found: 
x it is inconvenient, that after a demurrer a Kepleader ſhould be granted, fog 
then Cauſes ſhould never have an end: And as to the Caſe betwirt Brown- 
ing and Beſton, the Repleader there was permitted by the aſſent of the parties, 
rather than awarded by the Kule of the Court. . 

Windham fo the ſame intent, that no Repleader ſhall be in this Cale, and he 
ſaid, that in the time of the Loꝛd Dyer the opinion of the Court was fo ; And 
as this caſe is the plea in Barre being good, and the Demurrer being upon the 
Replication,no Repleader ſionld be, fo2 a Repleader Wall never be granted, 
where the plea upon a Ten: urrer is not good, but ik the Barre be not good, 
and the Defendant doth demurre upen the Keplicatton , there a Repleader 
may be, And as to Browning and Beſtons Cale be concetved, that the parties 
did plead de novo, but not replead, fo2 if it had been a Nepleader, then the pars 
ties ſheuld begin to plead where the firſt defect was, as if the defect be in the 
Barre, there the Nepleader ſhall begin, but the Declaration ſhall and : But 
in the laid Cale of Browning and Beſton, the Plaiatiff pleaded all de novo, as 
a new Count, c. and vet the firſt defect was in the Parre, and therefoze he 


conceived, that there it was not a Kepleader, but that the parties by aſſent did 
plead de novo. 


Anderſon was cf opinion, that as this Caſe is, no Kepleader ſhall be, and pet 
he held the Repleader might be upon a Demurrer as well as upon an Illus 
jopned; Fo2 a Demurrer joyned is an Iſſue fo be tryed by the Judges, &c. 
and ſuch was the opinion of Manwood cheif Baron. And the Judgement in 
the Cale betwirt Browning and Beſton is not that the parties ſhall plead de 
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novo, vut that they call replead. Dee there folio 128. a. and in that Caſe 

there might well be a Repleader , koz there he truth of the matter in fad is 
conkelſſed in the pleading, but in the Cale at Barret ts therwiſe, koz the 
pleading is ſo bicure ; that we do not know the truth of che matter, and the 
right ct the matter deth not appear unto us. 

And by Periam, as to that which hath been bald, that apon the demurrer up- 
on the Keplic. tio. ef! ge ſeiſin of Bamfeild at the tine vi the Fine is confeTed, 
Dir, it is not io, foz no moze ſhell be holden confefied ty a demurrer, but that 
which is duly and \uffictently pleaved, and d cauſe the ſelſtii of Bamfeild is not 
ſufficiently pleaded, therefoze not confelted; and fo2 p2oof of that learning, ſee 
the Cale betwirt Wimbiſh and Talbois; «nd the Caſe betwirt Hill and 
Graunge : I, Mar, Plowd. 171. and ice the Caſe betwiyt Partridge and Croker; 
and ſo was the opinion of the W92d Anderſon, who i 'elyed much upon the Caſe, 
wherc it is laid, chat in pleading a plea, all matters in fac well and matertally 
alledged by a general Demurrer are ©nfefrd to be true: 

Rhodes. Now we ure to ſee, if by the Dt: inte of 27 Eliz. cap, 5, This de⸗ 
fect in the Replication mp be ſalved, and J ceacetve, that this It, ute doth 
extend to all imperkedions which hep ven by the Ac; Miſpziſion, oz negligence 
of the Clarks o2 Conncel , fe the Cthent p20pcunds his Cauſe to the Clark 
and his Councel to manage in the courſe of his ſute, and if the Clark 02 Coun- 
cel erre therein, oꝛ in that which to them belongeth: The Tlpent as ts that. Czall 
be releived by the Statute ; but if there be any defect in the miitter;n as the 
matter will not ler ve, it is otherwiſe, As 5H7.1.3n the Koll of a tea there 
were divers ſpaces ( fa2 the year and day) void and blanck, now it another 
Term, the Judges could net amend them, but now by the laid Statule they 
may. So cclour ta Aſſtze wan*1ng is helped by this Statute , ſo the uinal a⸗ 
verinent, & hoc paratus eſt verificare, &c. left out, the Court hath power to 
amend it, and ſo by him the Ceurt by this Statute hath power foamend that 
deled in Trelpals. 


Periam to the confrary. And that this default of Traverſe is not amend⸗ 
able by the laid Statute, foz it is enacted by the ſaid Statute, that upon a De⸗ 
murrer the Judges thall give Judgement as the right cf the cauſe and mat⸗ 
ter in Law ſhall require, but in our caſe, as the pleading now ts, no right of 
the cau © ez mitter in Law appeareth accoꝛding to which we can judge, foꝛ we 


upon this pleading cannot tell whether the Conuſo2 62 Bamfeild was leiled at 
the time of the Fine levped, fo2 upon the Demurrer upon the Re- 


plication the ſerfin of m e is not confeſſed, Hecauſe it is not well 
alledged: And ik it had been well alledged, pet it had not been confeſſed, 
becauſe that the Wenant who demurs upon the Replicatt an, hath in his 
War ex pꝛeſiy alledged, that the Conuſo2 was ſeiſed: An Duginaall Writ of 
Debt againſt ene as Erecutoz in the debet and ietinet could not be amended 
by 8. H. 6. but now by the Statute of 27. Eliz. it may, See 22 E. 4. 21, 2 
Do nominare f02 præſentare in a Quare Impedit ſhall be now amended by thi 
Statute; And in a Ut of Formedon, diſcendre foz remanere Wan: be 3 
ded by the laid Statute of 8 H 6. 44 E 3. 13. vi. 1H. 7. 1,2, 3. In Allize, 
upon whom the J laintiff, where it Wouls be upon whom the Dekend. ant en⸗ 
fred; And ik the Averment uſuall as above was milſe⸗ſet down, it was àa⸗ 
mendable, but ik it were utterly left out, not, but now in both Caſes it is 4 
mend. able, ſo, defendit vim & injuriam quando, &c. ik it be left out, it is ùmend⸗ 
able, fo2 all thoſe matters lye in the Conulance of the Clark, but in dur Cale, 
the right or the cauſe and matter voth not appear unto us, fo2 ik Bamfeild was 
ſeiſzd at the time of the Fine levped, then as the Wemandant and his Conncell 
pretend, the Law is with the Demandant, and if the Conuſoz and not the ps 
mandant, then the Law is with the Tenant, as his Councell hath argus, lo 
as the right of the cauſe conſiſts and depends upon the truth of the i£iiin, 
which matter doth no: appeare unto us: And if we enter in conrſe of amend⸗ 


ment, 


— — ——————l＋2⸗]1ñ . ——«jö˙—: ere reg 


ar? 


+ — K OLIN 
ar. Abts alter 
why ML! — 
K. it als 1 
L. nge 

;xfan hit Hi 
% rd arent 


wil 
at 


ch Indi 
ate. 
ko that then d 
: 
<1 tothe (an 
arge! 
en a7 an 
; A Manttte 
Mü tende 
ain 
N mn Ut 
"Un eh x 
Minn 
Nath 


"Kt an hk 


Storch and Bamfeilds 


ment, we dor not know ik the Demandant would have traverſed, without that, 
that the Conuſo2 was ſeiſed, which ſhall not be a good Traverſe, oz abſ- 
que hoc, quod partes ad finem aliquid habuerunt, &c, which although it be a 


t good Traverſe in Law, vet we do not know if the truth of the cauſe will ſer ve 
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to maintaine ſuch matter, and becauſe without altring matter we cannot as 
mend the Plea : Windham to the ſame purpoſe ; Foz by the Statute of 27. 
Eliz, we ought to judge in this caſe, as the right of the cauſe and matter in 
Law ſhalt appear; but in this caſe neither the right of the cauſe noz the mat- 
ter in Law appeareth unto us, acco2ding to which we can judge, fo2 we know 
not to which of the parties ta give credit, touching the ſeifin of the Conuſoz,02 
Bamfeild at the time of the Fine levped, foz as to our judiciall knowledge, both 
Pleas are to us equally nubtous ; And he argued the Caſes put befoze touching 
amendment of matters upon default of the Clarke, ſcil. de hoc ponit ſe ſupet 
patriam, left ont, ſo,colour in Allize, and Treſpalle wanting, ſo, & hoc para- 
tus eſt verifieare, all which matters are amendable by the Statute of 27, Eliz. 
But he ſaid, that ik in Treſpalſe the Defendant doth juſtify by a Leaſe foz 
rearcs, without ſhewing the place where the Leaſe is made, it is not amend⸗ 
able, foz it is matter which lyeth in the notice of the party only, and not in our 
judiciall knowledge: And as to the Cale of 5. H. 7. 1. of the places left, he 
conceived it is not amendable in another Term by this Statute, foz that is 
materiall , and the filling of thoſe ſpaces the parties themſelves ſhatl 
ſupply and not the Court, foz the Court ſhall never amend, wherc their a⸗ 
mendment makes alteration of the ſubſtance of the pleading. oz of the Uerdict, 
as 20 H. 6. 15. In Lreſpaſſe, the Plaintiff declared of a continuando uſque 
diem impetrationis brevis, viz. 18. die Martii, where the Tette of the Wat 
was, 2. die Januarij, the Defendant pleaded to Iſſue, which was found foz the 
Plainfiff, and that Piſpziſion of the Teſte oꝛ date of the Wit could not be az 
mended. And no amendment upon this Statute of 27, Eliz. two things are to 
be confidered. 5 | 5 
Firſt, that the Judges, in ſuch amendment, mevle not with matter, noz al- 
ter the ſubſtancte. | 
Secondly, that they doe not amend but accozding to their judiciall knows 
ledge. | | 
Anderſon, to the ſame intent, fo2 as it hath been ſaid befoze, the truth of the 
Caſe doth not appeare unto us acco2ding to which we can judge, and J con⸗ 
ceive that upon any amendment upon this Statute, we cannot take out one 
Roll and put in another, and as our caſe is we cannot amend this defect with- 
out taking ont the whole Noll, and therefo2e in the Caſe of Leonard, which was 
late Cuſtos brevium here, where in a Replevin he avowed foz a Rent ſervice; 
and upon ſpectall Uerdii the Caſe was, that Sir Henry Iſley held of the laid 
Leonard by Fealty, and the Kent mentioned in the Avoborp, and was attain⸗ 
ted of high Wreaſon, and the King ſeiſev and granted the Land to the Plain- 


tiff, upon whom Leonard avowed foꝛ the Rent-ſervice, and J and my eompa- 


nions were agreed, that the rent, notwithſtanding the ſeiſure and grant of 
the King remained diſtrainable of common right, but Leonard could not have 
returne of the Cattell, becauſe he had avowed foz a Rent⸗ſer vice, and now it 
appeareth to us upon the Uerdict, that he had right to ſo much rent, but not to 
ſuch a Rent, but a Rent-ſeck diſtrainable of common right; ſo a Rent in ano- 
ther degree; and we alfo argued, that the Avowrp was not amendable, toz 
then upon ſuch amendment, we dught to take out a whole Roll, which was net 
intended by this Statute : And he conceived alſo, that in debt againſt Ere- 
cutoꝛs in the Debet & detinet, ſuch a Wait hall not be amended by this Sta⸗ 
tute, and he concei ved, that his exception to the Bar, quo ad medietatem, 60. 
Meſluas. &c. parcell. medietatis, &c. is relieved by this Statute, foz the 
meaning appeareth : And allo the exception, that it is not expꝛelly ſhewed 
that the Fine was engroſſed in the ſame Term in which it was levyed. And 
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Periam moved another matter, ik now the parties demurring in Law as tg 
part of the Land in demand and being at Illue upon the reſidue, ik the Court 
ſhall adjudge the matter in Law, befoze the Aue be tryco, oz not, 32. H. 6, 
5. & 6. In Treſpalſe foz faking of his Cattell, the Dokendant as to parcel] 
pleaded not guilty, and as tothe remnant pleaded another Pira, upon which 
the parties did demur, and there they pꝛocceded to trpall vetoze the matter in 
Law determined, and found fo2 the Pl. intifk, and he had Ludgement there, 
upon koꝛ the damages, but the coſts were ſuſpended untill, & c. And the De, 


' fendant bzought his Wait ok Erro, 48 E. 3. 15. In an xicton of Mat, ag 


to parcell the Defendant pleads, no Waſt, and as tothe reft pleaded 
matter in Law, upon which there was a demurrer jopned; It was 
holden, that the Illue ſhould not be tryed untill. the matter in Law be 
determined: But it was laid by Fulthorpe in Trelpallc, if the Dekendant to 
par cell plead to Enqueſt, and to other parcell matter in Lew, in luch caſe he 
ſhould pꝛocced to trpall pacſently, and damages ſhould be tared of the whole, 
as well of that upon which there was a demurrer in Lap, as of that of which 
the Iſſue was joy ned, ad quod non fuit reſponſum, ſee allo 11 H. 4. 228. In 
Treſpalle, the Detendint pleaded to Illue foz part, and io2 the reſidue did de⸗ 
mur in Law, Pꝛocellc fo2 the trpall iſlued bekoze the matter in Law determi⸗ 
ned; And Periam conceived that the Court might pzocced in ſuch Cale, the 
one way oꝛ the other: As to the matter in Lew, Whether the iNue in tail up; 
on this Fine ſhouid have the A vermont, he conccived, that He ſheuld not have 
the laid A verment foz that it chould be very perilous fo the Inheritances of 
the ſubjects, And he argued much upen the dignity of Fines cut of Bracton 
and Glanvil, whom he called Actores, non Authores Legs; and that Fines, at 
the common Law, were of great authozity untill the Statute of Welt. 2. 
And afterwards by the Statute of 34 E. 3. of non⸗claime, from whence they 
became to ve of ſo little value in Law, that they were accounted no other then 
Feofiments upon Rec62d, lo as therchy no aſſurance was of Inheritances but 
a generall incertainty untill the Statute of 4 H. 7. by which Statute they 
were reſtoꝛed to their ancient power and virtue: After which Statute many 
ſhifts were deviſed, to creep out of it: So as the Statute of 32 H. 8. was 
made fo take «way all queſtions and ambigmties which were conceived upen 
the ſaid Statute of 4 H. 7. And therckoze we who are Judges ought to frame 
our Judgements fc2 the maintaining of the avtheztip cf Fines, ſoz lo the pol⸗ 
ſeſſions and inheritances of the Subjects ſhall be pꝛeſcrved; And that is the 


reaſon, that if a ſtranger levy a Fine cf my Lend in my name, that J have 


not any remedy but a UW ait'of Deceit againſt him who levpes the Fine, ſo 
if a Feme-crvert levyeth a Fine of her Land as a Fenie-icle, the lame ſhall 
bind her after the coverture,1{the Husband de not enter upon the Conulſee du⸗ 
ring the coverture and interrupt the pollellien gsined by the Fine: And 
17 E. 3. avid dur Books are very plentikull to this purpoſe that the Law 
doth ægre admit of ſuch allegations age inſt ſuch Fines : A Fine was plea⸗ 
ded in Bar of Wand in A, B, and C.he againft whom it was pleaded, was not res 
ceived to aver againſt the ſuppoſail of the Fine, that there was no luch 
Town oz Hamlet as A, 46. E. 3. 5. 4 woman Tenant in tail, had Ifſue 
a Daughter, who was inheritable to the tail, the Daughter took a Yus- 
band, and they both living, the Potber, and during her leiſin, levped a 
Fine of the Land entailed to a ſtranger, ſur conufans de droit, come ceo, 
&c. who rend2zed the Land to the Vusband and life in ſpectall tatie, the 
Musband dyed having Iſſue, the Wife tock another Husband, had Illue, and 
dyed, the Busband to entitle himſclfe to the Land as Tenant by the curteſie, 
would in pleading have averred the ſciſin of the Pother at tho time of the 
Fine levyed, and he could not, and pet he wis a ſtranger tothe Fine, but he 
was pzivy to the eſtate, and his claime was by her wholevyed the Fine, 6E. 
3. 46. Fitz. Averment 40. In a Wait of Entrie, ſur diſſeiſin, the gen the 
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R, to have avoided the Fine, but to that he was not received: And 3 E. 3.32. 
ſcil. Averment, 42. In a Formdon, the Tenant pleaded Ne dona pas, the De⸗ 
mandant by Replication ſaiv, That a Fine was levyed of the lame Lands, 
between the Father of the Demandant, and one T, by which Fine the Fa- 
ther of the Demanvdant did acknowledge to 1 the Lands, come ceo, &c. and 
the ſaid T gave by the ſaid Fine to the Father of the Demandant the Land 
in taile. Where it is ſatd by Stone, that ſince the gift is pzoved by as high a 
Reco2d, a man ſhall not aver againſt ſuch matter in avoydance of the ſai 


Fine, &c. and yet the party againſt whom if was a ſtranger to the Fine: 


And lee 38 E. 3. 7+ The Loꝛd ſhall not be received againſt a Fine levyed by 
his Lenant to aver the dying ſeiled of his Tenant in his Homage. And as 
to the Iſſue in tail, he conceived, that the Averment doth not lye foz him, foz 
the Ifue in taile is as much p21vy, as the Heir of a Tenant in Fes⸗ſimple. 
And ſer 33 E. 3. ſcil. Eftoppell 280. In a Formdon, the Tenant voucheth, 
the Demandant Counter-pleaded, that the Uouchee no2 any of his Anceſtozs 
had any thing in the Land in demand after the lein, &c. to which the Te⸗ 
nant ſaid, that to that the Demandant ſhould not be received, foz the Father 
of the Demandant after the guift levped a Fine to the Anceſtoz of the Uou- 
chee of the ſaid Land in demand, ſur conuſans de droit come ceo, &c. and the 
ſame was holden a good bar to the Counter-plea. 

And it was ſaid by the Juſtices, That although the Statute of Weſt. 2. of 
Donis conditionalibus, doth not avoid the Fine as to the koz⸗cloſing of the Iſſue 


in tail of his Formdon, yet it remaineth in fozce as to the reſtraining of the 


heire in tail to aver a thing againſt the Fine as well as againſt the heir in 
Fee-fimple, and in all Caſes, where he againſt whom a Fine is pleaded 
claimes by him who levpeth the Fine, he ſhall not have the ſame Averment, 
but where he claͤimes by a ſtranger to the Fine, there he ſhall have it well e- 
nough, ſce 33 H. 6. 18. If my Father Tenant in tail, oz in Fee, grant the 
Land by Fine, and afterwards J make Title fo the ſame Land by the ſame 
Anceſte2, and the Fine is pleaded againſt me, J ſhall not be received to ſay 
that thoſe who were parties fo the Fine had not any thing at the time of the 
Finelevyed, but ſuch a one an eſtranger whoſe eſtate,8c.but it is a good Plea 
fo2 me to ſay, that after the Fine ſuch a one was ſeiled in Fee, and did enfeoff 
me, vi. 22. E 3. 17. befoze 33 E. 3. Eſtoppell 280. And Dyer 16. Eliz. 334. 
The Father is Tenant fo2 life, the Remainder in Fee to his Don and Heir, 
levyeth a Fine to a ſtranger, ſur conuſans de droit come ceo, &c. with wars 
ranty,and takes back an eſtate by the ſame Fine, in that Caſe it was holden 
that the heir ſhould not be received to aver continuance of the poſſeſſion and 
ſeifin, either ante finem, tempore finis, or poſt finem, in the Tenant fo? life, 
fo2 it is a Feoffment upon Reco2d, and makes a diſcontinuance of the Rey 
mainder and Reverſion; The only Book in our Law to maintaine the A- 
verment is 12 E. 4. 15. by Brian, who although he was a reverend Judg in his 
time, pet he erred in this, that if Tenant in tail be dilleiſled, and levpeth a 
Fine unto a ſtranger, ſur conuſans de droit, come ceo, &e. that the Aſſue in tail 
may well ſay, that partes ad finem nihil habuerunt, but Choke and Little. were 
clear of a contrary opinion, and ſee in the ſame yeare, fol. 12. by Fairfax and 
Little: on, that if Tenant in tail where the Remainder is over to aſtranger, ie- 
vpeth a Fine ſur conuſans de droit, come ceo, &c. he in the Remainder map 
aver continuante of ſeiſin againſt that! Fine, foꝛ he is not party, noꝛ heir to 
the party, &c. And the Stat. of 4 H. 7. goes ſfrongly to extozt ſuch Averment 
out of the mouth of the Illus in tail, fo2 the woꝛds concerning the ſame point 
are, ſaving to every perſon oz perſons,not party,no2 pꝛivy to the laid Fine, their 
exception to avoid the ſaid Fine, by that, that thoſe which were parties to the 
ſaid Fine noz any of them had cught in the Land at the time of the = Fine 
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Iced: And itt clear, that at the zur in telle is ; puvyto his Ancoſtoz ! wizoſe 
heir to the tail te is „Which ioc as "700, 19 H. 8.6. 7. And he vouched the Caſe 
oe one Samfore tate adiudged, Wand was given £9 the eldeſt Don in taile, the 
Remainder to the Father in t vt, the eldeſt on levpeb a Kine, ſur Conuſans 
de droit come ceo, &c. and dped without Xitue 1.4 the like of his Father, and 
alterwards the Father dyed; dhe ſecond Seu {hall inherit, but ik the eldeſt 
Don had lurvived the Father, and afeertinric pod Without i Nne, the lecond 
Don Would habe been barros. 

per iam to the {ame intent: It ſhould be very bangerdus to the Inheritan⸗ 
ces of the Subjects to admit of lach Averments, and by luch meanes Fines 
which thould be ok great koꝛce and effec (ould be much weakned, and he put 
many Cales to the fame purpoſe as were put bekoꝛe by Rhodes Juſtice, and he 
ſhewed how that Fines, and the power of them were much weakned, by the 

tätute of non-clatn , whereof followed (as the pꝛekace or the Statute of 
4H. 7 obſer veth) the Univer: il trouble of the Kings Dubjects, an 


AD S5 N. 0 therekoze 
by the laid Statute of 4 H. 7. ines, foz the good and faſt? of the Subjects 


were reſtoꝛed to their foꝛmer Czanduer and anthcuty, which would be con⸗ 
ſtrued by us who are Judges, ſtrongly and liberallp kes the qutet and eſta⸗ 
bliſhme nt vt } peſent polleſions, and foz the barring and extinguithing Ok i625 
mer rights, and ſo did the Judges our Pꝛedecellozs; which 5 in the Argu⸗ 
ment of the ſaid Cate between Stowell ay the £520 Zouch : Oo ſeg ſuch libe⸗ 
rail confirucion, 19. Eliz. Dyer 351. Where Land b > given to Yusband 
and Tilt nlpeciall tail, and the Dusbe ind alone levpeth a Fine and dyeth 
having Iſive, the JUue 1s barred: And it hath latelp been adjudged by the 
ad vice of all the Judges of Bag end ave the Statute of 1. Ma. Viz, All Fines 
{ovycd, whereupon Paoclamations ſhall not be dayly made by reaſon of Ad⸗ 
journment ot any Terme ſhall be of as good fozce and ſtrength to all intents 
and purpoſes, as ik ſuch Terme had been holden and kept from the beginning 
to the end thereof, and not adjourned, aud the Pzoclamations ſhall be made in 


the following Terme, which reaſon in conffruction of the laid Statute, the 
Judges in the caſe of fhe Cookes of London, 20. Eliz. habe obſerved, which lee 


Plowden 53 8. Foz although Succelloꝛs are not mentioned in the ſaid Dtatute 


vt 4 H. 7. but only Vetres, vet the Judges did 5 aid Statute to ers 


tend to them that they ſhouls be bounden as well as the Beires; ſor it is in the 
like miſcheik, and the laid Statute was made * 2 the publick good, and fo2 the 
repoſe of the Inheritances 07 the Snbjcas of this Neal:o, and therefoze the 
{ame ought to be [argely ertended in the meaning a fenſs of it, and fo2 the be⸗ 
nefit of the Jviieitoes of the Lands, and is the deſtroping of former rights 
which were not claimed; It hath been laid, hat this Fine is but a Fine by 
concluſion, and not in ve: ity; and therekoze not Wi chin the Btatuto. But with⸗ 


out queſtion , Fines by concluſion are within the Statute. And that 


is clear by the S2vant, ſcil. to all perſons other pen ue the ſaid Fines, 
&c. And Periam was againſt the opinien in Stowells Cale by Sanders 356. 


A Dilleiloz makes a Feoffment in fee upon condifie n, the Feolkee levpes d 
Kine with Pzoclamaticy, five years x: Ce, the conditien is b2oken, the Dil⸗ 
teilte! re⸗ entirety, and Periam conceived lost in ſuch Caſe the Difkelfſee is 


bounden 162 vy the Fine, and five veares RR lat ime, th e rig 1» of every kran⸗ 


ger is barred, and when the Dilteiſtoz entret! th koa 2 the conditien broken, the 
Fine is not anncped, but rather c confirmen, aud former vights hall not be re⸗ 
bived. Wind: am to the lame inte ent, and veuched the L5cokes before remem⸗ 
bed, and that the meaning of the Stat £115 cof 321 af 8. made upon the Siatute 
ef 4 H. 7. W 8 to bind the zue in tail 25 reagloes the heire cf Tenant in 


Fee-inipilc was bnund at the common * w, ang th at Fines by cencluſton are 
as fullp within the purview of that te t ute eg ines i! I Ve uy, dos ines by 
concluſion are Alurances; And as tot ge chicttion age intt cur Kine, that it 
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18 * rite levatus becauſe that | partes ad finem nihil habuerunt, &c. the lame is 
no reaſcu, wherekoꝛe this Fine ſhould not be rite leyatus,fo2 theſe wo2ds rite le- 
vatus, to the externall fo2me of a ine are to be taken as to a Fine levped, co. 
ram Edmundo Anderſon & ſocijs ſuis, where all the Juſtices ought to be na- 
med, and ſo it ſeemed allo to Periam and Anderſon; Dur caſe had little reſem⸗ 
blance to the Caſe where Tenant in tail makes aLeaſe ac coꝛding to the Sta⸗ 
tute of 32 H. 8. if he be not ſeiſed at the time ol the demile, it is void; foz the 
1 ute fpcakes ſeiſed in tail: but lo are not penned the Statutes of 4 H. 7. & 
2H. 8. as 4H. 7. a Fine levped ſhall bind pꝛivies, x ſtrangers, &c. and 32 H. 
g. Fines levped of any Lands entapled to the Conuſoz oz any of his Anceſt⸗ 
625, and it is not a Fine in reſpect of the poſſeion which paſſeth by the Fine, 
but in reſpec of the Concoꝛd and Agreement. 

And Tenant in tail by 1 Statutes hath as great power ts bind 956 
riaht of the ente, although he cannot meddle with the polleſtion, as the Te⸗ 
etui iin Feet wie at the common Law. 

Anderſon ta; the (amy. tent, All the matter reſts upen this print, if the 
5 Aue in tap be ai vy £2 not bez if be be pꝛivp, then clearly be is bounden. And 

s fo that,the JAue in tap bekoze the Statute of 32 H. hath been alwares 
arcoiinted pꝛivy. Ser 29 H 8. Dyer 32. Tenant in tapl of the gikt of the 
Ming lebpeth a Fine, the ſame ſhall bind his JAue, koz theyare pꝛivp. And 
he argued much upon the Tales cited by the other Juſtices betoze, and eſpeti⸗ 
ally upon the ſaid Caſe of Stowel and the Lozd Z ouch; how that the Iſſue in 
tayl is there holden pꝛivp; and that the Statute of Fi ines ought to be taken 
and conſtrued to enfozce the operation of Fines againſt foꝛmer rights, and 
koꝛ the eſtabliſhment of the pꝛelent rofſetitons and cftates. And by him di⸗ 
vers rights and perſons are excepted by the aid Statute, but this right in 
groſte of polſeſſton,no2 the Iſſue in tail whole Anceſtoz being out of poſſeſſion 
le vpeth the Fine is not except ed. thereloze both of them compꝛehended in the 
Dlätute. And in his argument he Rood much upon it , how daängergus a 
matter it ſhould be, to recetve rack a verments and a Hicgations which go meer - 
ly in avetdance af Fines, fo2 ſo every Fine might fall in the month of Laps 
Gent. which would be very incenvenient. And he concluded his Argu⸗ 
ment with this Tale. Tenant in fail doth dilcontinue, and dilleileth bis diss 
continue, and le vieth a Fine, the dilcontinuee befoze the procl, met 
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ent! eth, the pꝛoclamations are made, Tenant in tail doth re-enter, and dpeth 
leiſed; ugainſt this Fine his Jfſue ſhall not be remitted 3 to the a⸗ 
verment 3 H 6. 27. 33 H 6. 18. 42 E 3.20. 8 H 4. 8. 12 E 4. 19. by Fairfax 

and Needham, and fol. 15. by Brian and Choke. And afferwards Judgment 
was given, that the Demandant ſhould be barred. 


Intr. 


Paſch. 29 EIzZ. Rot. 2112. Ta Communi hund. 
III. Gunerſton and Hatchers Caſe. 


Harles Duke of Suffolk was ſeiſed of 1 ee parts of the s 
Poole was ſeiſed of the fourth part of the ſaid Bannoz, and aſterwar rds the 
Duke granted out of the laid thꝛee parts a Rent-charge of five marks to Gu- 
nerſton; and afterwards the ſaid Duke cf the ſaid thice parts did enfeoife 
Hatcher in Fee, after which Poole conveycy his ſaid fourth part oe the ſaid 
Manuoꝛ to the ſaid Hatcher in Fee, and afterw: rds Halcher bei = ſeifed,ut ſu- 
pra, rxeciting the ſaid ſeveral purchaſes, eſpecially the ſatd fourth va; kde vi led 
to Katherin 5 at TU ill, and Gunerſton diſtreined the Cattel of Kathe- 
rin Hatcher foꝝ the arrearages of the l. aid Kent, and ina Vevievin abowed the 
diſtreſte: and by the opinion of the whole Court the Avowzy Was not main⸗ 
fatnable,fo2 the fourth part of the laid Manno, Which was in the nelle nion ek 
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Poole, was not charged with the Rent, and although all the Mannoꝛ be now it in 
the poſſeſſion of Hatcher, yet the Mannoz is not ſo conſolidated noz united by 
this unity of poſſeſſion,but that the owner might wel enough ſingle ont,candem 
quartam partem, and grantit, and the grantee ſhall hold the ſame diſcharged, 
as the laid Poole held it; and the beaſts of the ſaid Katherin ſhall not be di, 
ſtreined, and ſo Judgment was given againſt the Avowant. 
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C IV. Mech. 29 aud 30. Eli. in Communi Banco. 


11 was moved by Ser jeant Walmeſley, If a common Recovery be to paſſe 
at the Barre, and the Tenant is ready at the Barre and voucheth to warr. 
A,foz whom cne is ready at the Barre to appear fo2 the vouchee by his war, 
rant of At{;2::. ; It was holden, that this appearance is meerlp void, koꝛ in 
ſuch cale the vouchee ought to appear in perſon, becauſe without ſummons, but 
where ſummons 18ueth, and the ſame is entred upon the Koll, there may the 
vouchee at the Ketura appear in perſon , oz by Attozny at his Election. 
— 5 was the cite: opinion of all the Juſtices, and allo of the Pꝛeigno⸗ 
021CS+ 


Mich. 29. and 30. Fliz.im Communi Banco. 


CV. Keys and Steds Caſe. den 
5 5 Le bene 
N a Formdon by Keys agoinft Sted, the Caſe was, that Stedd and his Mike e 
were Tenants ſoz life, the Nemainder over to a ſtranger in Fee ; and the a wy 
Vl zit of Formdon bꝛought againſt Sted only, who made default after default, lg 1 Jt 
whereupon came his Wife and pzayed to be received fo defend her right; oaacgaln: 8 
which was denped her by the Court, foz this Recovery doth not bind her, and it 
is to no purpoſe foꝛ her to defend her right in that Action which cannot here 
be impeached; TWhereupon he in the Remainder came and p2ayed to be re⸗ 
cei ved, end the Court at fr osubtebd of the Receit , fozalmuch as if the De- 15 Un tet 
nandan . 2g 4udgomentt to recover ; he in the Remainder might fal- Ns 4 
{ifie tr 1 dry, berauſe his efate, upon which he pꝛapeth to be received, Ws 
both net 2cpend upon! fr offate impleaded, ſcil. a ſole eſtate, whereas his Res i 
Falſiſier of mainder doth de bend upon a lapnt eſtate in the Husband and Mike, not na⸗ 
Recevery. meb in the ;53 Lat - ut «fl the lat, notwithſtanding the ſaid Exception, the 
Receit was gekntev. Sse 40 E 3. 12. 


Mich. 29. and 30. Eliv. InCommuni Banco. 


CVI. Liveſeys Caſe, 


Na Wait of Right agaiuſt Thomas Liveſey of the Bannoz of D, & de dua- 

Writ of Right bus partibus Cuſtodiæ Forreſtæ de. C. the Tenant did demand the view, and 
he had ir, and return was made, and now the Wit of Habere facias viſum, was 

viewed by the Court, and it was, Viſum Manerii & duarum partium Cuſtodiæ, 

& c. And it was hoden by the Court not to be a ſufficient view, fo2 the Foz- 

reſt ek lelf enght to ve put in view,ſcil. the whole Fozreſt, and not duæ partes 

tantum, as Where a Rent o2 Common is demanded, the Land ont of which the 


Kent 92 Common is going ought to be put in view; aud there a Wait of Ha- 
bere iacias viſum de novo iſſued forth. 
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Mich. 29. and 30. Elix. In Communi Banco. 
CVII. Germys Cafe, 


FNErmy bꝛought Debt upon a Bond againſt A as Erecuto2 , and the Cale e br. 
was, That the Teſtatoz of A by his Mill did ap point certain Lands, and 

n:mLcd which, ſhould be ſold by his Executoꝛs, and the moneys thereof arifing 

viſtribut:> amangſt his Daughters when they have accompliſhed their ages of 

one and twenty years; the Lands are ſold, ir the moneys thereof being in the 

hands of the Trccnto2s until the full age of the Daughters ſhall be aflets to 

p: the dcbts of the Teftatoz 2 And by the clear opinion of the whole Court, ag; 

the ſame (all not be aſſets, foz that this money is limitted fo a ſpecial 

tlc. | | 


C VIII. Arch: 29. as. d 30 [Lig. in Communi Banco, 


[ Nan Action of Debt upon an Obligation, the Defendant ſaith, that the 
Plaintiff ſhall not be anſwered, foꝛ he is out⸗lawed, and ſhewed the Dute 
lawzp in certain, bp the name of J S of D in the County of. &c. The Plain- 
tiff ſhewed, that at the time of the ſute begun againſt JS, upon whom the 
Dut-lawzy was p2onounced, the ſaid 1 S, now Plaintiff,was dwelling at S, 
abſque hoc, that he was dwelling at D: Vide 21 H 7. 14. And it was holden 
a good Replication, to avoid the Dut-lawzy without a W 21t of Erroz, by An⸗ 
derſon. 10E 4.12. F021f he were not dwelling at D then he cannot be inten⸗ 
ved the lame perſon : Bee 39H 6. 1 N 


CEX:: Mics: 29 and 30 Ei. in Communt Banco. 


12 was agreed by the whole Court, and affirmed by the Pꝛoignothozies, 
1 That ik in Agions the Defendant be adjudged to attouut, and be taken by a 
Capias ad computandum , and ſet to main pꝛize, pendent the Account befoze the 
Aude toꝛs, and doth not keep his day befoze them, that now a Capias ad compu» 
tandum de novo, ſhall ile fozth againſt him. 


Airrh 2). and 20. Eliz. In the Common Pleas. 


CX. Gloſſe awd Haymans Caſe. 
Oan Gloſſe bꝛought an Action of Treſpaſſe, vi & armis, againff John Hay- 83 
man, who pleaded the general Illue, and the Jury found this ſpectal matter, 1 
Trat the Plaintiff was a Gꝛocer in Ipſwich, and there held a Shop of G2oce- gainſt a Ser- 
ry, & quod illa repoſuit fiduciam in the Defendant, to ſell the Gzocery Mares vant tor carry- 
of the Plaintiff in the ſaid Shop: And further found, that the ſaid Defendant us away his 
being in the laid Shop in fozm afozeſaid, cepit & aſportavir, the ſaid Wares, bers goods 
and did convert them, &e. Jt was moved in Arreſt of Judgement, that this 
Action, vi & armis, upon this matter doth not lie, but rather an Action upon the 
Cale. But the Court was clear of opinion, that the Action doth well lie, 
fo when the Dekendant was in the Shop aſo:eſaid, the Goods and Mares 
did remain in the cuſtody and poſſeſſion of the Plaintiff her ſelf. And the 
Dekendant hath not any Intereſt,poſſeTion,o2 ether thing in them, and therey 
foze tf he entermeddle with them in any other manner, then by W of 
| hem: 
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Challenge. 
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them by ſale, accoꝛding to the authozity to him committed, he is a Treſpaſſoz ; 
foz ye hath not any authoaity to carry the Mares out of the Shop not (old, but 


all his authozity is within the Shop. And Rodes put the Caſe of Littleton 


25. If J deliver to another my Sheep, to another to manure his Land, oz my 
Dren to plow his Wand, and afterwards he kills them, I ſhall have an 


Action of Lreſpaſſe againſt him: And afterwards Judgement was given koz 
the Plaintick. | 


Mich. 29. and 30. Eliꝝ. 
CX1I. Martin and Stedds Caſe. 


Ichard Martin, Alderman of London, bꝛought an Action upon the Caſe as 

gainſt Stedd, and declared, That whereas the Nucen by her Letters Pas 
tents, dated the 27. of Auguſt,aiino 24. of her Reign, had granted to the Plains 
tiff the Dfice of Maſter of the Mint, thzongh all England, to exerciſe the ſaid 
Dfttce,ſecundum formam quarundarum Indent. betwixt the ſaid Queen « the 
ſaid Plaintiff conficiendarum, and that in January following the ſaid Inden⸗ 
ture was inade, by which it was agreed betwirt the laid Queen and the 
Plaintiff, that the money, in poſterüm, ſhould be made in ſuch manner, &c. 
uc coꝛding to the true Stand erd; and declared, that he had duly and lawtully 
made all the money accozding to the ſaid Standard: Pet the Dekendant, 
machinans, &c. had landerouſly ſpoken and gi ven out ſpeeches in theſe woꝛds. 
Mr. Martin hath not made the money as good and fine as the Standard, by an 


half penny in the ounce, and ſo he hath ſaved four thouſand pounds. It was 
objected againſt this Declaration by Walmeſley Derjeant, that here the Plain⸗ 


tiff hath declared upon the Letters Pattents, and the Office given by the Let- 
ters Pattents ought to be exerciſed accozving to the Indenture, &c. And here 
appears upon the Declaration no Indenture, foz no enrolment of ſuch Inden⸗ 
ture is ſhewed and if it be not enrolled, then there cannot be any Indenture be- 
twirt the Queen, c. and then the Queen cannot have an Action upon it foz 
want of enrolment. See 21 H 7. 21. 1H . 28. and 31. 5 E 4. 7. and allo 
if there be not a ſufficient Indenture, then the Plaintiff is not Maſter of the 
Mint, and then alſo there is not any new Indenture: And then the Plaintiff 


ought to make the money accozding to the old Standard; and then might the 
Defendant well juſtifie the wozds. 


Another Exception was taken, becauſe the Plaintiff is not at any damage, 
fo2 the Queen cannot have againf him but an Action of Covenant upon the 
laid Indenture, becauſe the Defendant hath not made the money acco2dingly, 
which matter is not acionzble,no moze then if the Farmer of the Queen had 
bzought this Action againſt one, koꝛ ſpeaking that he had bꝛeken the condition 
92 covenants of his Leaſe, And as unto theſe wo2ds, So that the Defendant 
hath ſaved four thouſand pounds, thoſe woꝛds are not actionable, fo it may be 
be hath ſaved this four thouſand pounds to the Queen; and ſuch conftrucion 


the Judges ought to make of ſuch ambiguous woꝛds in ſuch caſes, ſcil. in opti- 
mam partem. It was adjozned. 


Mich, 29. and 30. Eliz, in the Comthon Pleas. 
C XII. Mounſon and Weſts Caſe. 


N an Action of Treſpaſſe between Mounſon and Weſt, the parties were at 


ITue, and now at the Return of the Pannel the Defendant challenged the 
Arrar\ecauſe it was made by Bartholomew Armin, who took to Wife the 
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Sir Thomas Greſi-anss 


Caſe. 


Coſen German cf the Plaintiff, & ex ea, had Illue living, the mother being 
dead: and upon this challenge the Plaintiff did demarre in Law; Andit 
leented tothe Lo2p Anderſon, that it is not a pztincipal challenge, but only ta 
Favor. 37 oz the matter of the challenge is not conſanguinitp, but only afft- 
nity: And lo it leemed to Periam. And Rhodes cited a taſe adjudged in the 
Miiigs Wench, Markham bꝛought an Action upon the Caſe againſt Lee, who at 
the Nin Prius challenged the Array, becauſe the @heriffs wife was ſiſter to the 
Plaintiffs Wilke, and that was befoze the Lozd Dyer at Nottingham, and that 
challenge was helden there, net to be a p2tnctpal challenge; upon which Er⸗ 
rer Was bought in the Kings Bench: And Erroz alligned in that, and fo2 that 
caule the Judgment was reverſed: And by Windham the Wait of Venire fa- 
cias is, quia nulia affinitate, &c. ſo as affinity is pꝛeſumed in Law not indiffe⸗ 
rent. Ano by Anderſon that is to be intended of the Jurozs, and not of the 
Sheriff. 22 E 4. 2. The Array was challenged, becauſe that the Sheriff, &c. 
$43 married A Daughter of Eliz. Siſter of the Mother of the Platatiff , and 
that was helden a principal challenge 10 H 7.7. 26 E 3.21, And afterwarys 
af another Werm the Caſe being moved, Anderſon, Rhodes and Windham 
were clear of vpinion, that it is a pꝛincipal challenge, but Periam hæſitavit, any 
put a difference betwixt conſanguinity and Affinity, oz affinity is not a pꝛin⸗ 
cipal challenge unteſſe it be averred, that the Iſſue, &c. is inheritable to the 
And Anderſon, put the Caſe in 14 H 7.2. Where one challenged, be⸗ 
caule one of the Juroꝛs had married the Mother of the Dekendant, it was hol⸗ 
Zen 4 painctpal challenge. And 15 H 7. 9. Where the challenge was fo2 that 
the 152other of the Wife of the Defendant had married the Daughter of the 
Dheriff. 


F A 4% 
Watts. 
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Aich. 29. and 30. Elix. in the Exchequer. 


CXIII. sir Thomas Greſhams Cafe. 


Ir Tho, Greſham being ſciſed of the Mannoꝛs of Walſingham aud Milcham 


in the Ceanty of Norfolk, 12 Eliz. enfecffcd B and C to certain uſes, and 1; .v,oation of 


that was with clauſe of Revocation upon the tender of foztp fillings, and that vſes. 


after ſuch Revocation he might limit newuſes ; and afterwards the year fol- 
lowing, Dir Tho, Greſham made the like conveyance of his Lands in the 
County of Suffolk to the ſaid perſons, to the like uſes , upon like clauſe of Re- 
vocation upon the tender of fozty ſhillings , Sir Thomas tendered to the laid 
Feeffces one lum of foꝛtp ſhillings to revoke the uſes raiſed upon both the Fes 
offments ; and afterwards raiſed divers uſes of divers of the laid Mannoꝛs 
holden in Capite, and afterwards Sir Thomas died: And afterwards it was 
reſol ved by the opinion of the Juſtices, that by that tender the uſes were not 
revaked,but that the Revocation was utterly void, foz two ſeveral ſums of fo2- 
ry (htilings eught to have been tendered, fo: they were ſeveral Indentures and 
cculd not be ſatisfied by one ſum. After which by a paivate Act of Parliament, 
23+ Eliz, the ſaid Revocation was enacted and adjudged to be good and ſuffict/ 
ent in Law. And ncwthe Lavy Greſham was called by p2oceſſe into the 


Exchequer foz a Fine due to the Queen foz the ſais alienation , becauſe that ine for Alic- 


now the ſaid ules newly raiſed were good, and the laid Mannoꝛ poſſeſſed acc92- 
ding tothe limitation of them, foꝛ now the Me vocation is good, becaule done by 
the laid Statute which recited the whole ſpectal matter, and that fo2 want of a 
ſuckicient Tender, the Ke vocation was void in Waw, and allo reciting the new 
uſes which were declared fo2 the pap went of his debts, and many honozable 
Legacies, and alſo foz the ſecurity of thoſe who had purchaſed underneath the 
laid new uſes : Fo2 remedy whereof it was enacted, & quod prædict. Revoca- 
tiones bonæ & ſufficientes in lege habeantur, reputentur, & recognoſcantur. And 
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it was argued by Coke, that upon the matter, no Fine ig duo, fog all thoſe new 


uſes took their eilente and effect by that id ot Parliament, to which the 
Queen her ſelf is a party, and the principal Agent, and therefoze zgainft her 
own {ct ſhe ſhall not claim a Fine, &c. And alſo the alienation wilhaut li⸗ 
cence is a w2ong and trelpalle; and an Acer Parliament cannot do wrong, 
and if partition be made betwirt Parceners by Ac or Parliament, no Fine 
is due to the Queen, which wos in ure, 23. Eliz. fog by Parliament then a 
Partition was made betwirt the Co⸗heires of the Lozd Latimer, and J da not 


know that any Fine 54th been demanded ko; it. 


Mich, 29. and 30. Elix. in the Common Pleas. 


C XIV. Bret ad Sbeppards Caſe. 

Ret bzought Debt upon a Bond againſt Sheppard, the Bond was cimozced, 

upon condition, that where the Defendant was arte ted at the ſute of one 
A, if now the ODekendant ſhall appear in the Rings Bench where che pꝛoceile 
is returnable, that then. &c. Aud the Delendent ſard in fat, chat he gad ap, 
peur ed, ſecundum formam & effectum conditionis ſupra dict. & hoc petit quod 
inquiratur per patriam, & predict, Bratt ſimiuliter: It Was maped, that the 
parties ſhould replead fo2 this matter, upon which they are at Jiue, ſol, the 
ar pearance is act toucheble by Jurp, but by the Keevd |; And the Court was 
clear of ovinton,tiat the parties ſhould replead ſo2 the cauſe akozeſatid: Audit 
was mored by the L92d Anderſon , that if A be bi und to dppear in the Ute 


c 
Qs 


Bench at ſuch day and A at the laid day goes to the Court, but there no 
tete is returned, then the party may go to one of the cheif Clerks of the Court, 
and pꝛay him ts take a Note of his appearance : And by Nelſon, we hate on 
ancient fo2m of entre of ſuch appearances in luch Cafes. Ad hunc diem venit 
I S, & propter indemnitatem ſuam & Manucaptorum ſuorum petit quod com- 
parentia ſua in Curia hic recordetur. And ſee fc2 the ſame 38H 6, 17. And 


afterwards the Loꝛd Anderſon, inſpecto Rotulo, ex aſſenſu fociorum àwarbed a 


Repleader ; And ſo by Nelton. it hath been done oftentimes here beſc2e, and 
put in ure: The ſame Law is, Where af the day ok appecrance rio Cent is 
holben, c2 tye Juſtices bo not come, &c. he who was bound de appear, eught 
ko have an Appearance recozded in ſuch manner as it mapbe; and ik the os 
ther party pieadeth, Nul tiel Record, it behoveth, that the Defend unt ga ve the 
Recoꝛd ready at his peril , oz this Court cannot wate to the Juſtices of the 
Wings Bench, foz to certifie a Recozd hither, 


M.ch. 29 and 30. Eli. in the Common Plcas, 


CXV. Baxter ah Bales Coſe. 
Axter bꝛeught Debt upon a Bond as Executoz 57 I agar} Bale; who 
11e.462D that the Plaintiff after the death of the Teflatoz tons cited to aps 
Per befuzs the Oꝛdinarp o2 his Commilifery to y2uve the dnl or the Card 1, 
and af the by of his appearance he made dekault, upon which the Dedinary 
committed Letters of Adminiſtration fo the Dekendant, by fe2ce of which he 
Bib oedmitſter, ſo the debt is erxtinc, &c. but the whole Court was clear of 0- 
pinton th. t the debt was not exting , foz now by the probate of the Nl ill the 
cbmintſtration is defeated, and although the CExecutoz made default at the dap 


which he had by the Citation bekoze the Oꝛdinarp, pet therebp he 15 not ablo⸗ 


intely debarred, but that he may reſozt to the pꝛeving or the ili whenloever 
be pleaſeth; But if he had appeared and renounced the Crecutozihip ns 
een 
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been otherwile ; and the debt is not extinct! by the Adminiſtration in the mean 
time. 


C XVII. Mich. 29. and 39. Eig. in the Common Pleas. 


N a Franchiſe the parties are at Iſſue upon a matter fryable out of the 
Franchiſe. And it was moved, ik now the Recozd ſhould be ſent into the 
Common Pleas,and there tryed, and after tryal ſent back into the Franchiſe : 
Which Periam and Anderſon utterly denyed ; and by Periam, there is no rea- 
ſon that we ſhould be their Miniſters to fry Iſſues joyned befoze them: And it 
is not like, where a Liberty oz Franchiſe a Fozzein Uoucher ts fo warrant 
Lands,in ſuch caſes we ſhall determine the Warranty ; but that is by a ſpe⸗ 
cial Statute , ſcil. the Statute of Glouceſter cap. 12. And Nelſon Pzeig- 
nothoꝛp ſaid, that ſuch an Jfſue was tryed here of late. Quod nota. 
Nd W3s cor | 1 
dat the er: Mich. 29. & 30. Elz. At Serjeants Inne. 
Wycro the I | 
, Gat how C XVII. The Earle of Arrundell, and the Lord Dacres 
& hoc petite Caſe, 
 WOted , fi 
at aut, ſc), Pie Earle of Arrundell, and the Loꝛd William Howard his 1Bzother mar⸗ 
nd the Cur: ryed the Daughters and Co⸗heirs of the late Lozd Dacres : And now came 
afgeſild; 4, Francis Wozv Dacres as heire male of the ſaid Family, and claimed the Inhe⸗ 
pear in th! ritance, &c. And after long ſute betwixt both parties, they ſubmitted them⸗ 
but there; el ves to the award of Gilbert Lozd Talbot, and of Arthur Lozd Grey of Wil- 
ks ok ther ton, and Windham and Periam Juſtices; And befoꝛe them at Ser jeants Inne, 
ſon, we het khe matter was well debatev by the Council learned on both ſides, and as un⸗ 
{hunc dene to Greiſtock Lands, parcell of the Lands in queſtion, the Caſe was. That 
petit que Tenant in tail makes a Feoffment in fee unto the uſe of himſelfe foz his life, 
$86, 17. the Remainder in tail to his eldeſt Son, with divers Remainders over, with 
ciorum 30.0 à Pꝛovilo, that ifany of the Entailees doe any act to interrupt the Cale of any 
g here bell entaile limited by the ſaid Conveyance, that then the uſe limited to ſuch per⸗ 
vente te Cul bon chould ceaſe, and goe to him who is next inheritable; And alterwards 
d £0 appears c. Tenant in tail dyeth, his eldeſt Son to whom the uſe in fail was firſt limited 
ke; andif th entreth, and doth an Act againſt the ſaid P2oviſo, and vet held himſelfe in and 
end ut hee made Leaſes, the Weſſees enter, the Lefſo2 dpeth ſeiſed, his Heir being with⸗ 
© luise in age, and in ward to the Mucen ; It was helden by Shutleworth Serjeant, 
e Kulte“ Yelverton, Godfrey, Owen, and Coke, who were of Councill with the Beirs 
| generall of the Loꝛd Dacres, that here is a Remitter,foz by this Act againſt the Remirre:- 
Pꝛoviſo, the uſe, and fo the poſſeſſion doth accrue to the enfant Son of him, to 
eas. whom the uſe in tail was limited by the Tenant in tail: Then when the Te⸗ 
nant in tail after his ſaid Feoffment holds himlelfe in, this is a diſſeiſſin, foz a 
Tenancp by ſufferance cannot be after the ceſſer of an eſtate of Inheri⸗ 
tance; Eut admit that he be but a Tenant at ſufferance , yet when he 
makes Leaſes foz yeares , the ſame is clearly a diſſerſin , and then up⸗ 
on the whole matter a Remitter, and althongh the Enfant taketh by the Sta 
tute, vet the right of the taile decending to him afterwards by the death of his 
Father doth remit him, as if Tenant in tail maketh a Feoffment in fee to 
the ule of himlelfe foz life, the Remainder in fail to his eldeſt Bon inheritable 
to the für ſt in tail, notwithſtanding that the eldeſt Son takes his Remainder 
by the Statute, and ſo be in by fozte thereof, yet when by the death of his Fa- 
ther, the right of the Entaile diſcends to him; Ve is remitted. 


N 2 Mick. 
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Mich. 29. & 39. Eliz, In the common Pleas, 


C XVIII. Butler 22d Ayres Caſe. 


Qutier and his Wife bꝛought a Wait of Dower againſt Thomas Ayre, ſome 
and Heir of Bartholmew Ayre, firſt Yusband of the ſaid Margaret Wife of 
the Plaintiff, and demanded Dower of Lands in A and B; the Tenant pleads 


ed, never ſeiſed que Dower, and the Jury found that the ſaid Bartholmew was 


ſeiſed during the Cor ture, de omnibus tenementi infra ſcript. preterquam, 
the Tenements in (tic ut dicta Margareta dotari potuit) Exteption was ta⸗ 
ken to this Qerdia; bocauſe that this preterquam, &c. doth confound the Uer⸗ 
dic, to which it was ſaid by the Court, that the preterquam is idle, and furplu⸗ 
ſage, fo2 it is of another thing then that which is in demand, and the ſeiſin of 
of the firft Busband of Lands in A and B is confeſſed, and the (preterquam) 
wozks nothing: Another matter was objected, becauſe here the Jury have 
alleſled damages, as in caſe where the Yusband dycth ſeiſed, the which dying 
ſeiſed is not found by the Uerdic ; In which Caſe it was ſaid by the Court, 
the Demandant might p2ay Judgment of the Lands; and releaſe damages, 
oz the Demandant may aver that the Yusband dyed leiſed, and have a Wait 
to enquire of the damages, quod omnes Pregnotarii conceſſerant. 5 


Mich. 29. and 30. Eli. In the Common Pleas, 


C XIX. Michell aud Hydes Caſe. 


e 


| Þ N by Michel and his Wife againſt Lawrence Hyde, wha appeared 


upon the grand Cape; And it was becauſe that the ſaid Hyde in truth 
was but Leſſee fo2 yearcs of the Land of which, &c. in which cale he might 


plead non-fenure, if now he might wage his Law of non-ſummons, fo as the 
Wat be abated ; foz by the wager of Law he hath taken upon him the Te⸗ 


- nancy, and affirmed himſelke to be Tenant, 3 3 H. 6. 2. by Priſoit, to which it 
was ſaid by Rhodes, and Windham Juffices, that here the Tenant being but 
Weſſee fo2 yeares is not at any miſcheik, fo2 ik Indgement and Execution be 
had againſt him, he notwithſkanding might alterwards enter upon the De⸗ 


mandant. Another matter was moved, That where the Wat of Dower 
Was, de tertia parte Rectoriæ de D. x upon that the grand Cape iſlued, Cape in 


manum noſtram tertiam partem Rectoriæ, and the Sheriff by colour ok this 


ait took the Tythes levered from the nine parts, and carryed them away 
with him: And it was agreed by the laid Juſtices, that the fame is not ſuch 


a leiſure as is intended by the laid Wait, but the Sheri by virtue of ſuch 


Watt, ought, generally to ſeize, but leave them there where he found them. 


And the Court was in opinion to commit the Sheriff to Paiſon foz ſuch his 


miſdemeanoz. 
. Mich. 20. and 30. Eliz. In the common Pjeas. 
3 8 CX Xx. Hamington ad R ydears Caſe. 
R 8 Executoz of Iſabell Haming. bzought Debt upon an Obli⸗ 
CT gation aga inſt Rydear, the Cafe was, that Kidwelly was ſeiſed, and leaſed 


foꝛ veares to John Hamington Husband of Iſabell, and afterwards John Ham- 


ington being lo poſſeſſed, by his will deviſed, that the ſaid Iſabell ſhould have 
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Caſe was moved at the War: 


„% 


Howell and Trivaniaus 


Caſe. 


ET TIT I 


the uſe and occupation of the ſaid Land fo2 all the years of the laid Terme as 


thee ſhould live, and remaine ſole, and ik ſhee dyed oz marryed, that then his 
Son thculd have the reſidue of the laid Term not expired; John dyed, Iſabell 
entred, to whom the ſaid Lawr. conveyed by Feoſtment the ſatd Lind in Fee,+ 
in the Indenture of the laid Conpevance Lawr. covenanted that the laid Land 


from thence ſhould be clearly exanerated,de omnibus prioribus, barganijs titulis 


juribus & omnibus alijs oneribus quibuſcunque, Iſabel £66k to Busvand,the Don 
entreth : Ik now the Covenant ve b2oken was the queſtion, it ſeemed to An- 
derſon at the firſt motion, that this poſſiviiity which was in the Son at the 
time cf the Feoffment,was not any cf the things mentioned in the Covenant, 
ſcil. fozmer bargaine, title, right, £2 charge; {nt yet it wis conceived by him 
that the woꝛd bargaine did extend ts it, ſoz every Leaſe koꝛ years is a contract, 
and although that the Land at ihr time of the Feotement was not charged, pet 
it was not diſchazged cf the kozmer contre: And by Windham, if A be heun⸗ 
den in a Statute⸗ſtaple, and altecwards J bargaine and fell wy Lands, and 
covenant (ut ſupra) here tho Land is not charged, but ik alter the condition 
contained in the defence be broken, la as the Cenulee extends, now the Cove⸗ 
nant is broken; And by him, the wozd (charge) doth extend fo « podibilikp, 
and chis poſſibility might be ertinck by Livery as all agreed, but not tranf{2- 
ted by grant, 92 extinguiched by reieale as it Was latelp adjudgeb in the Cale 
of one Carter: A angther day, it was argued by Walmelley, and he much re⸗ 
led upon the 16293 (clertip eronerated) utterlp oiicharged, oz altegether 


eranezated, and wilheut doubt it is a charge which may happen, and if it may 
happen, then the Land is net clare exonerated: And allo lozmer bargaines, doth 


extend fo if, ant the Terme is not extinct by the acceptance vi the Feoftment 


akoꝛeſaid of Kidwelly, and altheugh, that at the time of the Feoflment it was 


but a poſlibilitp, and no certaine intereſt, vet now upon the marriage of Iſa⸗ 
bell, it is become an acuail burthen and charge upon the Wand, and he cited a 
Caſe adjudged, 8. Eliz. A man ſeiſed cf Lands grants a Rent charge to be⸗ 
gin at a diy to come, befoze which dap he bargatnes and ſeils the Lands, and 


covenants that the ſaid Lands are diſcharged of all charges, in that cafe when 


the day when the Rent ought to begin is incurred, the Covenant is clearly 
broken, fo2 the Wands were not clearly exonezated, &c. At anvL9er dap the 
| And Anderſon openly in Court declared, that 
he and all his companions were agreed, that the Land at the time of the Fe⸗ 
gffment was not diſcharged of all loꝛmer Nights, Titles, and charges; and 
therefore commanded, that Judgement ſh<uid be entred fo2 the Plaintiff. 


Hill. 20. Eliz, iu the Kings Bench, 
CXXI. Howell azd Trivanians cz/e. 
T Owell bꝛeught an Action upon the Cale againſt Trivanian in the Common 


Pleas, anz declared, that he delivered certain goods to the bꝛother of the 
Delendant, tho made the Defendant his Executoꝛ, and dyed, after which the 


Plainiife came tothe Dekendant, and ſpike with him concerning the ſaid 


£9995 , upon whicy communication and ſpeech the Defendant pꝛomiled the 
Plainkiff, that if the Plaintiff could pꝛove, thac the ſaid goods were delivered 
{fs the Teſtatoz, that he would pay the value of them to the Blaintift: And 
the Declaration was in conſideration, that the laid goods came to the hands ot 
the Leffatoz, and alis afterwards: the goods came fo the Defendants hands, 
and upon non Aſſumpſit pleaded, It was found fo2 the Plaintiff, and Judge⸗ 


ment given: And afterwards Erroz was b2ought in the Kings Bench, and 
Erxoꝛ 8Kigned/becauſc that the Plaintiff had not averred in his Declaration, 


chat he had pꝛoved the delivery of the ſaid goods to the laid Teſtatoꝛ, for the 


Wozds of the pꝛomiſe are, ſi probare potuiſſet: And alſo it was aſſign- | 
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ed fo2 Erroꝛ, that here is not any conſideration upon which this pꝛomiſe could 


receive any ſtrength, koꝛ the Defendant hath not any pꝛofit o2 advantage there⸗ 
by, ſcil. by the baylment of the ſaid goods to the Bꝛother of the Dekendant; 
And alſo it is a thing bekoꝛe executed, and not depenving upon the pꝛomiſe, noꝛ 
the pꝛomiſe upon it: As the Caſe repozted by the Lozd Dyer 10. Eliz. 272. 
The Servant is arreſted in London, and two men to whom the Maſter is 
well known, bail the laid Servant, and after the {aſter pzonulſeth to them 
foz their kreind⸗ſhip, to ſave them harmlelle from all coſts and damages, any 
in an Action upon the Caſe bꝛought upon that pzomiſe, the Plaintiff was bars 
red, koꝛ here is not any conſideration, fo2 they bapled the Servant of their own 
head without the requeſt of the Maſter, and the matter which is alleadged fo2 
conſideration is executed befoze the Aſumpſit, and the pzomiſe was not vefoze 
the enlargment and the laid baplment was not at the inſtance, oz requeſt of 
the Malter 2 And the Caſe of one Hudſon was cited, adjudged in the Kings 
Bench: The Defendant in conſideration that he was Adminiſtratoz, and 
naturall Bon of the Inteſtate, and that the goods of his Father have come to 
his hands, pꝛomiſeth to pay the debt to the Plaintiff. And in an Action upon 
the Caſe upon that pzomiſe, the Defenvant pleaded he made no ſuch pꝛomiſe, 
and it was found that no goods came to the hands of the Defendant ; And it 
was holden, that the conſideration that he was Adminiſtrato2 and Don to the 
Teſtatoz, was not of any fozce to maintaine the Action, and afterwards in the 
pꝛincipall Caſe the Judgement was affirmed. And it was moved by Coke 
that Judgement ſhould not be given againſt the Erecutoz of his own goods ik 
he had not goods of the Teſtatoz,foz the charge voth not extend beyond the cons 
ſideration, i.e. That the goods of the Teſtatoꝛ came to the hands of the Deken⸗ 
dant, but Wray Juſtice was of opinion, that Judgement ſhall be of his pzoper 
goods, as in Tale of confeſſion : Kemp Secondary, ik the Action be bzought 
upon Aſſumpſit of the Teſtatoz, Judgement ſhall be of the goods of the Zeffas 
to2, but of the pꝛomiſe of the Executoz, of his owne goods; but the Oziginall 
Judgement which is now affirmed was generall. 


Hill. 30. Eliz. In the Kings Bench. 
C XXII. Savell and Woods Calc. 


TY Caſe was; That a Parſon did Libell in the ſpirituall Court againſt 
a Pariſhoner foz Tythes of ſuch Lands within his Pariſh, the Defen- 
dant came into the Rings Bench and ſurmiſed, and that he and all thoſe 
whoſe eſtate he hath in the Lands out of which the Tythes are demanded, have 
uſed to pay every yeare five ſhillings to the Pariſh Clarke of the ſame Pariſh 
fo2 all the Tythes out of the ſame place: And it was argned by Coke, that 
that could not be, foꝛ a Pariſh Clark is not a perſon cozpozate, noꝛ hath luc⸗ 
cellion: But if he had pꝛelcribed, that they had uſed to pay it to the Pariſh 
Clark to the uſe of the Parſon,it had been good: Alſo he ought to ſhew, that the 
Parſon ought of right to find the Pariſh Clark, &c. And he cited the Caſe of 
Buſhie the Parſon of Pancras,who libelled in the Spirituall Court fo2 Tithes, 
The Defendant to have a pꝛohibition did pꝛeſcribe, that he, and all thole, &c. 
had time out of mind, &c. uſed to pay ta the Uicar, xc. and at laſt a conſulta⸗ 
tion was awarded becauſe it was tryable in the Eccleſiaſticall Ceurt foz both 
parties as well Uicar as Parſon, are ſpirituall Parſons, and the modus deci- 
mandi is not in queſtion, but cui folvend. And at another dap, it was agreed 
by the Juſtices, that of common right, the Parſon is not tyed to find the Pa 
riſh Clark, foz then he ſhould be ſaid the Parſons Clark and not the Pariſh 
Clark: But if the Parſon be tyed to find ſuch a Elark, and ſuch a ſum hath 
been uſed to be paid to the Pariſh Clarke in diſcharge of the Parſon, the ſame 
had been a good pzeſcription, and ſo by way of compoſition, and by Hs 
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Tythes are to be paid to ſpiritual Perſons, but a Pariſh-Clark is a ap- per- 
ſon: And akterwards the Court granted a Conſultation. 


Hill. 30. Elis. in the Kings Bench. 


C XXIII. Higham ad Reynolds Caſe. 

N an Action of Treſpaſſe the Plaintiff declared, that the Defendant 1 Mai 

28 Eliz. cut down fix poſts of the houſe of the Plaintiff at D. The De- 
fendt doth juſtific , becauſe that the Free⸗hold of the honſe, 10 Aprilis 27 
Eliz. Has to I 5, and that he by his commandment the lame day and year did 
the Wreſpaiſe,&c. upon which the Plaintiff did demurre in Law, becaule the 
Dekendant did not traverſe ; withont that that he was gaiity befo2e o2 after. 
And the opinion of Wray was, that the traverſe taken was well enough, be- 
cauſe the Free⸗hold ſhall be infenved to continue, &c. Vide 7 H 7.3. But 
all the other thꝛee Juſtices were of a contrary opinion fo Wray: Wut they all 
agreed, that where the Defendant doth juſtifie, by reaſon of his Free⸗hold at 
the day ſuppoſed in the Declaration, there the traverſe (bekoze) is good e⸗ 
_ : And afterwards Judgement was given againſt the Deken⸗ 
dant. 


Hill. 30. Elig. in the Kings Bench. 


C XXIV. Kight and Footmans Caſe. 


N Lreſpalſe by Kight againſt Footman , the Caſe upon the pleading was, 

chat one Margaret had iſſue two Sons, Richard and Thomas, and ſurrendzed 
to the uſe of Richard foz liſe, and afterwards to the uſe of Thomas in Fee; they 
both, Thomas being within age, ſurrender to the uſe of one Robert app John in 
Fee, who is admitted Richard dyeth ; Thomas dpeth, having ifſue A, who is 
alſo admitten, and enters into the Land, and if his entry be lawkul, oz that he ke 
put to hig plaint in the nature of a Dum fuit infra ætatem was the Aueſtion. 
And Wray Was clear of opinion that it was: And if « man leiſed of Cepy- 
hold Land in the right of his Nike. oꝛ Tenant in tail of a Copy-hold voth ſur- 
render to the utc of ansther in Fee, the lame doth not make any dikcontinu⸗ 
ance , but that the illue in tail and the Wife may reſpectively enter; and lo 
was it holden in the Der jeants Cale, when Audley, who afterwards was made 
Chancelloz of England, was made Ser jeant, and afterwards it was adjudged, 
that the entry of the caſe was lawful. 


Alice hi. 29. Elis in the Exchequer. 


C XXV. $8: Wollaſton Dixies Caſe. 


Surrender g 
Copy- hold 
Land, 


—— * 


Sir Mollaſton 


Mie A N Inkozmation was in the Erchequer againſt Sir Wollaſton Dixie, up- 
en the Statute of Uiſury : and upon not guilty pleaded: The Inkozmer Infomation 
gave in evidence an Uſurious contract upon a bargain ok Wares: Lye þpint- upon che sta- 
on of the Ceurt was, that the Inkoꝛmation being exhibited foz the loan of mo- © ot 13. 
ney, that the Evidence was not purſuing no2 leading to the Illue. And pet Eli. of Uſury, 
36 v be Iſſne. An 
the Jury againſt the opinion of the Court upon that evidence found the De- 
kendant gmiity. And it was moved in arreſ; of Judgement, that the Evi⸗ 
dence did not maintain the Jafo2mation,no2 pꝛove the Illue, ex parte Queren- 
tis, and it was ſaid, there are thꝛee things within the Statute, i. thꝛee wozds, 
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ba ar gain, loane, and cyhciwize nce, and theſe th:cc are leveral things, and there⸗ 

Ce,if the Inkozmation be conceived upon loane, and the Inkozmer giveth in 
Eridener a cozrupt bar gain fo2 cloth, as it is in this Cale, the lame doth not 
maintain che Inkozmation; So if the Infomation be aranted upon ulurious 

contra by way of moztgage, and givelh in Evidence an uſurious loane, ut ſu- 
pra. But if the Inkozmation had been conceived generallp, upon an uturious 
agreement, and atveth in Evidence a loane, the ſame is good enongh, koz every 
loan is an agreement. 

Manwood, There cannot be any loane without bargain, noꝛ any kozbearing 
without bargain, £02 he contracts oz bargains to ds it, viz. to lend, c2 fozbear: 
Wargain of fozbearing is where the firſt day of payment is not kept and the 
parties have agreed koꝛ a further day fo2 the payment, & c. And it appeareth 
in this Tale, that it was a bargain to fozbear a ſum of money which ſhould 
have been paid bekoze; And the Inkozmation here 1s upon a bar gain by w. 
of loane, where was a bargain foz fozbeartng, Fuller, this worn ( argc: a) 
in the Statute cannot be intended a bargain foz wares o2 ſuch things, and 79 
diltinc from the other two things,&c, Ik in Inkozmation upon loane, an 
uſurious contract had been given in Evidence, that would not maintain the 
Inkozmation: And it was moved in this Caſe, if the time of the lone c? 
bearance of the money {hill be accounted accozding to eight and twentp days 
toevery moneth, oꝛ by the meneths in the Kalender, viz. January, February, &c. 
And 1: ſecir.cv to ſome acco2ding to the dayes as in caſe of the Statute of 23. 
Eliz. of Recacants,and others conceived contrary in both Caies. And Fuller 
ſaid, That in the Cale of rolicy of Aſſurance made to warrant a Ship, one 
was bound to warrant a Ship fo2 twelve moneths; and the truth was, did 
not periſh within the time vt the twelve moneths being accounted accd2dingito 
eight and twenty dayes,but being accounted by the Kalender,as January, Feb. 
&c. it periſhed, &c. and it was ſaid and holden , that he had not kozfeited his 
Wond. Gent Baron. Ik J lend one a hundzed pounds without any contrac 
foz Intereſt, and afterwards at the end of the pear he gives me twenty pounds 
foꝛ the loane thereof, the lame is within the Statute, fc2 my acceptance makes 
the offence without any bargain oz coniract. And by Clarke Baron, the 

place Where the Dekendant accepted ercefſiive Intereſt ought to be ſhewed 
in the Inkozmation, but not the place where the contract fo2 the loane oz fo2- 
bearance was made, fo2 the ſame is not nreoful. See the Caſe betwixt Stra- 


ding and Morpan,Plowd. 200. foz the ſetting bown of the place in the Decla- 


ration, Where the Ertoztion was committed: The Inkozmation here is by 
way of cozrupt bargain and loane. The Delendant took at Dertford ſuch a 
fum where the taking is laped, apud De rt ford, but no place &f the cozrupt bars 
Lain v2 of the loane. And by Gent. If J lend Beeſie fo2 a pear , and after - 
wards he takes further fo2bearance of another year bepond the rate, the ſame is 
within the Statute : but in all Caſes , the place where the cozrupt bargain 
Was made ought to be certainly alledged : Manwood Baron, the Inkszmatien 
is not good foz the 1ncertainty of the plate, where the co2rupt bargain was 
made ; and although there are many Pꝛeſidents on the Inkozmers part, it is 
not to purpole, foꝛ thep were admitted without exception, and then thep palled 
ſob ſilentio, and lo of no foꝛce. There are three things, oz rather degrees ok 
offences within the Statate. In uſury, within the Statute, there cught to 
be ©o2rnpt loane, cheiviſance, oz ſhift. 1. coxruption, 2. he ought to take moze 
th. n 5! -e hund2ed pounds, 3. it 6333ht to be fo2 lending oz fozbearing. There 
was 24 CAT in this Court in the time ef this Queen, that the Defendant had 
taken moge then ben pounds in the hundꝛed peunds, but inthe Inkozmation no 
cozruption in the argain was alleZged ; and therefoze Judgement was given 
acßainſt the Inkozmer: But in the Ca ſe « t Barre coxruption is ſet ſo2th in 
facto, ai thrrefoze as to that the Inkozmation is good enough: As unto the 
fozbearing and giving of dapes of payment the {ame is alledged in the Infoꝛ⸗ 
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mation, but not accozding to the Statute, foꝛ the Statutc 1s in the disjunckive. 
but the Inkrzmation is in the copulati ve; here in our Caſe the iſſue is not 
guilty, under which general ine all the points of the Statute are included and 
ought to bz tryed ; as unto the cozruption the fame is not ſufficiently laid, fo2 
no place is aſligned where the co2rnpt bargatn was made, ergo noviſne, fo2 it 
to be tryed, ergo, no tryal can be, ergo, no iſlue fo2 it, ergo, this point of the Sta, 
tute doth not come in iſſue,ns2 can it be fryed upon the general illue, net guil- 
ty. Allo he held, that all the Dlkence ought to be within the pear, koz if {io 
make a cozrupt bargain foz this pear , and ten peares after he takes erceſſt ve 
uſury, the ſame is not within the Statute to infozm upon it. And ta truth 
there is no ſuch offence without cozrupt bargain, ſo as he conceived, that the 
wozd { Lenving ) is a ffrange word, but where the Statute is ferbeartr.g oz 
giving day of payment, and in the Jnfoamation it is giving and foꝛbearing in 
the corulative.that is good enough, foꝛ the one woꝛd enkozceth the other, and is 
not double. Alſo the Inkozmation hath not ſhewed whoſe money it is and 
therefoze it is not good: And alterwards Judgement was given ag inſt the 
Inkozmer; and a Mit of Erro thereupon brought in the Exchenuer Tham⸗ 
ber. And it was argued by Popham Attozney General;that Judg as ent cughe 
to have been given fo2 the Nucen and the $nto2mer , fo2 the chewing of the 
place where the cozrupt bargain was made neevs not to be alledged in the In⸗ 
fozmation,fo2 the offence puniſhable by the Statute is the receipt of evccſfivg 
uſury,and not the contract: And it was the Cale of one Bird, 20 Eiz. where 
the Plaintiff ſhewed the place of the Receipt, and not of the contrad, and yet 
had Judgement fo2 the Queen, without any exception to it befo;e Judgement, 
92 Erro2 after, koꝛ the contract is but inducement to the receipt, and i; ch [| be 
tryed where thet king was; therefoze it is not neceſſary to Me ce place of 
the bargain ; And it was adjozned⸗ 


Mich, 30. Elig. in the Exchequer. 


CXXVI. Saliard 42d Everats Caſe. 


T Homas Saliard and Hen, Everat be ing Recuſants convicted, and not having 
paid twenty pounds foz every moneth, a Commiſſion ifſued fo2th to en⸗ 
quire of their goods and Lands in the County of Suffolk, to levy thereon the 
Debt and penalty due to the Quecn. And now the Commiſſion being return⸗ 
ed, the parties appeared, and by thrir Councel ſhewed, that tome of their Lands 
returned in the Commiſſion are Copp⸗hold, and pzayed as to thole, Manus Do- 
minæ Reginæ amoveantur, and that upon the Statute of 29 Eliz. cap. 5, con⸗ 
terning Necuſants: viz. that upon dekault of payment of penalties, &c. 
which pꝛotelle iſſued out of the Exchequer ts take and ſeize all the gods. and 
two parts as well of all the Lands, Tenements and Hereditaments, Le. les 
and Farmes ef ſuch Dffender, as of all other the Lands, Lenements, and We⸗ 
reditiments, liable to ſuch leilure, gz to the penalties afozeſaid, iv the true 
meaning of this Act, leaving the third part, &c. And Popham Attozney Ges 
neral moved, If a Recuſant hath moze then a third part of his Lantz en To⸗ 
Þy-hold land, if this Copy-hold as to the lurpluſage (hall be lpable fo the porials 
ty. Manwoood cheif Baron centetved, that the Copp⸗held is liable in this 
Cale by the Statute, although not direclp by expꝛelle woꝛds yet within the in⸗ 
tent of it, and that by reaſon of theſe woꝛds al other the lands, &c. Iyablc ty inch 
leiſure, &c. Walmeſ. Ser jeant, Copp⸗hold is not lyable to a Statute Merchant 
92 Staple, alſo if the Queen hath the Copy-hotd, how ſhall the 0d have the 
ſervices which the Qucen cannct do: Alſo a Copp⸗-hold is not en Weredita⸗ 
ment within this Statute, which extends only to Verevitaments at (37 comt- 
mon Wa, and not by cuſtom: Alſo in Acts of Parliament which are rage 
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fo2 fozfciture of Lands, Lenements, and Hereditaments, by thoſe wozds they 
all not kozkeit Copp⸗holds: Clarck Baron, this Statute was made to re- 
ſtrain Kecuſants from taking the benefit of their Livings, and Topp⸗holds 
are their Livings as well as Frce-holds, and by this Statute, the Queen al 
not have every eſtate in the Copp⸗hold Land, but only the taking of the pꝛo⸗ 
fits; but the [cope of the Statute was to impaire the Livings of Recuſants, 
and that vy diving of them koz want of maintenance to repaire to the 
Church. 


Walmeſley, If the Statute had given to the Queen to ſeiſe two parts of 


their livings, then the Statute had extended to Copy-holds, Manwood, when a 
Statute is made fo transfer an eftate by name of Lands, Tencments , and 
Vereditaments, the Copy-hold is not within ſuch Statute, but if the Lozds 
Signioꝛp, his Cuſtomes and Dcrvices, are not to be impeached, oꝛ taken away 
by ſuch Statute, then it is otherwiſe ; fo2 ſuch Statute doth not make another 
Lenantf to the Lo2d; And by him Copy-holder ſhall pay Subfivies, and he 
heul be aſefied accoꝛding to the value of his Copp⸗hold as well as of his Free— 
hold, and in this Caſe, the Queen is to have the p2ofits of the Lands only, 
but no ettate. At another day, the caſe was argued fo2 the Recuſants by 
Snagg Serjcant, ani he ſaid, that theſe wozds Lands, Tenements, and Yere- 
ditaments are to be conftrued, which are ſuch at the common Law, not by 
Cuſtome : If J give to one all my Lands, Tenements, and Pereditaments 
in D, my Copy-holds do not palle, and Statutes which are made to take away 
Poſfeſſtons and Bereditaments out of perſons ought to be ſtricly taken, and 


not by Equity: The Statute of 13, Eliz. of Banckrupts enacts, that the 


Commiſſioners may ſell the Lands and Tenements of the Wanckrupts, if the 
Statute had not made a further pꝛoviſion, the Commiſſicners could not ſell 
Copy-hold Lands, but there are expꝛeſſe woꝛds in the Statute foz that purpoſe, 
i. e. as well copy as fee: Alſo the Statute of 13. Eliz cap. 4. of Auditoꝛs and 
Recervers of the Nueen doth not ertendto Copy-holds : And it ſhould be a 
great p2ejudice to the V.o2ds of ſuch Copp⸗holds, that the Queen chould have 


cures extend the Lands, Popham, the intention of the Law ſometimes canſes a liberall con⸗ 
to Copy-nolds, ſtruction of a Statute in a letter of it; ſometimes a ric and pꝛeciſe expoſiti- 


on, aud here it appeareth,that the intention of the Statute Was, that the Queen 
ould have all the goods of the offender, and two parts of the Lands, &c. 
V.eales and Farmes, and the Recuſant but the third part of all his Lands on- 
ly; And therekoꝛe the Recuſant is not to have any other thing but only that 
which is allotted to him by the Statute, and that is the third part which is all 
the maintenance which the Law allows him, and then ik Copy-hvlds be not 
within this Statute, à Recuſant who hath great poſſeſſions in Copy-holds, 
and hath no Free-holv ſhould be diſpuntſhable, and hath his full maintenance 
againſt the meaning of the Statute: And he ſaid that many things are within 


the meaning of a Statute, which are not within the wo2ds, as Bonds, Obliga⸗ 


tions and Spectalfies made to Recuſants, ſhall paſſe to the Queen by this 
tatute by fozceof the wozd, goods, accoꝛding to the meaning of the Statute, 
and all pertonall things are within the Statute, &c. pzofits of the Lands, Ad- 
Lowlons, and the like; and the very. ſcope of the Statute was to fake away 
from Becnutancs all perſonall things whatſcever, and two parts of reatl things, 
as Leales, Farmee, Lands, Tenements, &c. with the intent that with the 
lupe lluitp of their goods and poſſeſſions, ſhe ſhould not maintaine Jeſuits, 
and Demnaary Pzeiſts, people moze dangerous then the Recuſants : And by 
him; Lands in ancient demelne are lvable to the uſe,penalfies by the Sta⸗ 
tute, although not by expꝛelle woꝛds; So if a Recuſant bath Lands extended 
by him upon a Statute acknowledged unto him, that Intereſt is not pzoperly a 
Weaſe, o2 Farme, vet it is Land within this Statute lyable, &c. And if I be 
Tenant by Elegit, oz Statute, &c. of Lands in D, not having other Lands in 
the laid Towne, and J grant all my Lands in D, my Intereſt, ut ſupra, ſhall 


palle 


telle 


an en 
cel ſit] 
Amphi 


anch An 
| Fa rde th 8 
h pon 


gle te Wan 


| arial 00206, 1 


went and adit 


| tab usfomet 
| tithe Statue 


uns te to ſn 
n bund with | 
Aach Kall. 


D 
A dla k 
I Chename ci 


. Nor Cat, 
Warts Of tie! 
Wat. Jfuper 


| Big the Bing 
nach the 1 
s hurl 
unde 
| dite | 


Lang, 


Pal 
| 


eile two wit 
lanwg Py 
anWOod, whr 
Tenenentz, 
e but if the l 
hed, taken q 
na make ape 
dubſiies, ap 
ell Sfhis #; 
the Lands g. 
the Netuſaut 
ments, and i: 
mn Law, nr 
ID Pereditan: 
nade fo fake; 
rigiy taken, 
5 ennas, thit 
anckrupts, 
ers could nt: 
fo: that pur 
of Auditoz: 
ndit Cyould: 
ren Chonld? 
(es a Uberalle 
d pieciſe tin 
as\that the zn 
of the Lands. 6 
all $5 4006 
zin bit onlyt 
part which 66 
Ceprhults vl 
ns C9790 
fal mant 
Inger 
gigs e 
du Ui 


TT 05 
ak 3b 


Pod 


— —ů —— VV —ä—j4j6'—— wu oa lA TIER ᷑ q ͤ— — — 


— —— 


Stebbe and Goodlacks _ 
e 


— — — 1 


— — — 


— — — 


pälle, contrary 5 If J have other Lands there: And J grant, that if { have 


£opy-hold Lands in D, and none other, and J grant all my Lands in D, Co⸗ 
py⸗hold Land ſhall not patle by ſuch aſſurance; becauſe that Copp⸗hold cannot 
paſſe but by ſurrender; Ik I put out a Copyholder out of his Lands, the ſame 
ig a Dilleiſin, to the Lozd of whom the Copy-hsld is holden : And if J levy a 
Fine of ſuch Lands and five yeares paſſe, not only the Loꝛd is bounden as to 
bis Free-hold and Inheritance, but alſo the Copy-holder foz his poſſeſſion, fe? 
the intent of the Statute of 4 H. 7. was to take away controverſies, & litibus 
finem imponere, and contention may be as well fo2 Copy-hold as foz Land at 
the common Law: Me who hath a Leaſe foz peares to begin af a day to come, 
he Who hath the Freehold thereof is diſeiſcd, the Dilleiſoz levpeth a Fine, 
five peares palle,he who hath the Fꝛee⸗hold is bound by it, but not he who hath 
the Intereſt fo2 years in futuro, as it hath been lately adjudged ; Wut he f tb, 
That if that popnt were to be handled againe, the Law would be taken ta the 
contrarp, but it is clear that a Leaſe in polſefion hall be bound by (ich Fine: 
And as unto any p2ejudice to the Lozd it is clear, that notwithſtanding that 
the Queen hath the Copy-hold Land, pet the Lord ſhall have the Rene during 
the poſſeſſion of the Queen, which is the moſt valuable part ok the fervices ok 
the Copy-hoider; the Statute cf 1 E. 6. cf Chantryes, doth extend do Topp⸗ 
hold, bp the gencrall wozds, Lands, Tenements, and Yeredifamcents, fo2 o⸗ 
therwiſe the Pꝛoviſs which excevts Coy-holds were not neceſſlarp: And in 
dur Statute, the wozds are Lands, Tenements, and Hereditameuts which 
are fozceable wozds, Which proves that our expoſition to extend it ts Copp⸗ 
holds 1s p2oper and agreeable ts the Statute, and this in the firſt braunch of if, 
foꝛ Copy-hold is ſowe Land, Tenement, oz Peredifament, the clauſe in this 
braunch of the Statute is, and alſo all other the Lands, Tenements, and Ye- 
reditaments lyable to ſuch ſeiſure, &c. the lame is to be meant of ſuch Lands 
which are bound with clauſe of revocatien, ok which is ſpoken in the fozmer 
part of this Statute. He who departs cut of the Kealme againff the Statute 
of 5 K. 2. ſhall forfeit his goods, and thereby his debis allo: The Bing grants, 
omnia bona & catalla fellonum, Debts of Feions tall pale; Ergo Cepy-Folns 
alſo, by the name of Lands, Lenemente, &c. às well as debts by the nanie of 
goods In our Cale, the zneaning of the Statute was, tya7 the Queen ſhould 
have two parts of the whole eſtate of the Recuſint, ve it Topp hold, Ancient 
vemeine, &c. If upon the Statute of Banckrupts, a Copy-yrts cirate be tohr 
to the king, the Ruig ſhall vay the Rent, but ſhall not doe any of the ler vices, 


and in ſo much the Lozd hail be pꝛejudiced; patiatur etiam & hic, rather 


then Recuſants Would not be puniſhed, and it is not a ſtrange thing in Law, 
that the Lozd of a Copy-yolder ſhould be pꝛejudiced foz the offence of his Te⸗ 
nant, as where a Copy-hoider is gutlawed, the Bing ſhall have the profits of 
his Copp⸗hold Lands, and the L925 hal not any remedy fo2 his Kent, 


Paſch, 30. Elix. In the Kings Bench. 


C XXVII. Stebbs and Goodlacks £2 . 


Ctwixt Stebbs and Goodlack, the Caſe mas, the Parſon of Letcome in the k aug mal. 
Cennty of Berks, libelled in the Spritu ll foz Tythes, the Defervoaut vor avoid | 


Lk 46 \'i2 


ſhewed, that the cuſceine of the Towne of Letcome is, that 


have foz his Zythes the tenth Land ſowed with any manner of conc, and he 
lyall begin his reckoning {lwayes at the fir Land which 15 nert to the 
Church, &c. The Warſon ſhewed that the Defendant, by fraud and robin 


lowed every tenth Land which belonged to the Parſon, ur ſupra, very ill and 


with ſmall quantity of coznc, and did not dunge £2 manure it as he vid the o⸗ 


ther nine parts, by meanes whereof, whereas the other nine every 6f theus 
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peilded eight cocks, the tenth peilded but three cocks, and fo2 this matter the 
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Parſon libelled in the Spirituall Court and confelled the cuſtome, but fo2 a⸗ 
buſing of the cuſtome pꝛaped to have his Tythes in kind, ihe Dekendant pꝛap⸗ 
ed a pꝛohibition, and the Parſon afterwards a conſultation: And the opinion 
ok Wray Juſtice was that the cuſtome was againſt common realon, any lo 
void, but ik it be a good cullome, then the Parſon ſhall Have the Acton upon 


the cal. 
Paſch. 30. Eliz, in the Kings Bench. 


CXXVIII. Rumney and Eves Caſe, 


[ A Ejectione firmæ by Jane Rumney ag iuſt Lucie Eve, it was Holden, that if 
cuſtomary Land do deſceiid to the younger Son by cuftom and he enters and 
leaſeth it to another, who takes the pꝛolits, ind after is ejectev ; That he ſhall 
have an Ejectione firmæ without any admittance of his lefis2 oz pꝛekentment 
that he is heir. For which the Defendant ſhewed , that there were thirty 
veares incurt ed betwirt the death of the Father, and th making of the Leaſe, 
ſo that here is ſupina negligentia, which ſhall diſable his perſon to make any 
demiſe, quod fuit conceſſum. In anſwer of which it was ſaid, that the Lefſoz 
at the time of the denth of his Anceſtoꝛ was but of the age of two yeares, and 
that affer his full age no Court had been helden foz a long time, and that at the 
firſt Court that was holden, which wis of late, he pꝛapen ts be admiffed, but 
the Steward rekuſed to admit him; and the fame was holden a good excuſe of 
his negligence: And it was holden, that the Platatiff ongyt not fo ſhew that 
the Leaſe is warranted by the cuſtome, but that ſhall come of the other ſide; 
and ſo it had been lately adjudged, which Wray granted: And by him, if a 
Copy-holder ſurrender in extremis to the uſe of himſelf fo2 lite, &c. Ik he ſhall 
be well again, the ſurrender ſhall ſtand , foz he hath reſerved an eſtate to him- 
ſelf. It was further holden in the Caſe, that if a Copp⸗holder dyeth, his Heir 
within age, he is not bound fo come at any Court during his non⸗age fo pꝛap 
admittance, oz to tender his Fine: Alſo ik the death of the Anceſtoz be not 
pꝛeſented, noꝛ pꝛoclamations made, he is not at any miſcheik, although he be of 
full age. 


Pafch. 30. Eliz, in the Kings Bench. 


CX XIKX. Saint. John and Petits Cafe; 


T was covenanted betwixt Saint-John and Petit, that Saint John ſhould p2e- 

ſent Petit to the Church of A; and that akterwards Petit ſhould leaſe the 
Parlonage to Saint-John, o2 fo any other perſon named by him, and that the 
ſaio Petit Choulb not be abſent by eighty dapes, and that he ſhould not reſign ; 
and Petit was bound fo perkoꝛm thoſe Covenants, and petit is pzeſented to the 
Benelice: Saint-John bzought an Action upon the Obligation, pzetending, 
that he could not enjoy his leaſe by reaſon of the ablence of the ſaid Parſon, 
&c. And the Leaſe was made to the Curate at the nomination of Saint-John: 
The Parſon laid, that the Obligation is void by the Statute of 14 Eliz. cap. 


11. Sc the Statute, All Leafcs, & c. made by any Curate ſhall be of no bet⸗ 


ter foꝛce, then if they had been made by the beneficed Parſon himſelf. Tan- 
feild by 13. Eliz, 20. When a Parton leaſeth to his Curate, who leaſeth over. 
The Statute doth not make the Leaſe void by any abſence of the Parſon, but 
of the Curate by fo2ty dayes. Quære. Foz that it ſeemeth, that by the @tatute 
of 14 Eliz. the Curate cannot leaſe, &c. 

Paſch. 
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Paſab. 30. Elix. in the Kings Bench. 
C XXX. Gates and Halliwels Caje. 


Etwixt Gates and Halliwell the Caſe was, one having two Dons, deviſed, 
Dat his eldeſt Son with his Erecutoꝛs ſhould take the p2ofits of his Lands 
until his youngeſt Son ſhould come to the age of two and twenty yeares , and 
that then the laid youngeſt Son ſhould have the Land to him and the Yetres of 
his body: It was holden clearly by the whole Court, that the eldeſt Son 
ſhould have Fee in the interim unfill the voungeſt Don came to the laid 
age. 


Paſch. 30. Eliz. in the Kings Bench. 
CXXXI. Prowſe and Caryes Caſe, 


Rowſe bꝛought an Action upon the Caſe againft Cary foz wozds: That 

the Plaintiff did lubbozn, pzocure, and bꝛing in falſe Mitnelles in lach a 
Court at Weſtminſter , &c. The Defendant pleaded, Not guilty: And il 
was found, that he did pzocure and bꝛought in kalſe Witneſſes, but was acquit- 
ted of the ſubboꝛning. It was objected, That the Action doth not lie, foꝛ it may 
be, that the Defendant did not know that he would depole falfly : Thou art a 
foꝛger of falſe TU 2ifings are not actionable, and ſo it was adjudged, foz it map 
be under ſtood of Letters of ſmall impoztance; but that Exception was not 
allowed, foz it (hall be taken in malam partem, and cannot be ſpoken of any ho- 
neſt man. 


CXXXII: Pauſch, 30. Elis, in the Kings Bench. 


A Was bounden in an Obligation to B upon condition, that if A deliver 
A to B twenty Quarters of Coꝛn the nine and twentieth of February next 
following, datum preſentium, that then,&c. and the next February had but eight 
and twenty dapes: And it was holden, that A is not bonnden to deliver the 
Coꝛn, untill ſuch a year as is Leap-year,fo2 then February hath nine and twen⸗ 


ty dayes,and at ſuch nine and twentieth day he is to deliver the Gozn, and the 
Obligation was holden good. 


Paſch. 30. Eliz, in the Kings Bench. 


CXXXII. Allen and Palmers Caſe, 


Te Caſe was, a Copy-holder did ſurrender his Lands fo the uſe of a Tran 
1 ger fo2 life, and afterwards to the uſe of the right Heires of the Copp⸗hol⸗ 
der, who afterwards ſurrendzed his Reverſton to the uſe of a ffranger in Fee, 
and dyed, and the Tenant fo2 life dyed, and the right Heir of Palmer the Copp⸗ 
holder entred, And by Cook nothing remained in the Copy-holder upon the 
ſaid ſurrender, but the Fee is reſerved to his right Heires, foꝛ ik he had not 
made anꝝ luch ſecond ſurrender , his Heir ſhould be in, not by deſcent but by 
purchale, And the common difference is, where a ſurrender is to the uſe of 
himſelk foꝛ like, and afterwards to another in tail the remainder to the right 
Meirs of him who ſurrendꝛeth, ther e his Heirs {4a1l have it by deſcent, contra⸗ 
ry where the lurrender hath not an effate foz life 02 in tail limitted to * 
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there his Heir hall enter as a purchiſoz,a5 if fuch ut hay been lemitten ty the 
right Heires of a ſtranger. And by him, ik a Capp⸗halder ſurrender ta the 
nie of his right Heires, the Land hall remain in the Lozs until the dear oz 
the Topp⸗holder, f02 then his Heir is knowa, &c. See Dyer 99. The Bus, 
band made a Feoffinent ts the uſe of his rike fo2 like, and aiterwards do the 
uſe of the right Heiresgf the body of the Hushand and Mike begotten, they 
have iſſue, the Aike dyeth, the iſlue cannot enter in the life of his Fither, fo 
then he is not his Heir. See Dyer 7 Eliz. 237. The Husbaud is tole feiſed 
in Fee , and lebrethaine of the Land to the uſe of himſelk and his Mile, 
and the Heires of the Husband, and they render the Land fo the Conucoz fo 
the life of the Husband, che remainder to B foz life, the remainder to the ri 
HBeires of the husband: The Yusband dpeth, B dpeth: Now the Klik 
hall have the Land fo2 the life of the Wife , koz the ſhall not tooic her eſtate 
by that tender, nd this remainder to the right Heires of the Husband is void, 
and the Land and eſtate in it is in him as a Ne verſion, and not as a Remain⸗ 
der. And a man cannot tail a Nemainder to his right Veires whileft 


c 
he is living, unlelſe it begin firft in himſelf. Dee Br. 32 H 8. Gard. 
93. 


Paſch. 30. Eliz, in the Kings Bench. 
CXXXIV. Pearle aud Edwards Caſe. 


He Tale was, that the Delendant had leaſed Lands to the Plaintiſt ren⸗ 
L ding Rent fog certain peares, and after ſome yeares of the Term expired 
the Leto? in conſideration that the Leſlee had occupied the Land, and had paid 


Confideration his Rent, pꝛomiſed the Plaintiff to ſave him harmleſfſe againſt all perſons, to2 


Extinguiſh- 
ment ot Copy: 
hold-by E. e- 
leaſc, 


the occupation of the Land vat, and alſo to come: And afterwards H dis 
ſtreined the Caſtel of 19. laintifk being upon the Lands, upon which he 
baought his Action. Golding, here is not a ſufficient conſideration , fo2 the 
payment of the Rent is not any conſideration, fo2 the Lellee hath the occupa- 
tion of the Land fo2 it, and hath the p2ofits thereof ; and als the conſideration 
is pat ; Cook, the occupation, which is the conſideration, continues, there⸗ 
02e it 15 a good Aſlumpſit, as 4 E 3. A Giftin Frank⸗marriage after the 
clpouſals,and vet the marriage is paſt, but the blood continues, ſo here; and 
here the payment of the Kent is executoꝛp every year : and ik the Vellee be 
ſaved foz his occupation, he will pay his Kent the better. Godfrey, Ik a man 
marrieth my Daughter again my will, and afterwards in conſideration of 
that marriage J pꝛomiſe him one hundꝛed pounds, the ſame is no good conſt⸗ 


deration, which Clench Jutkice denyed. And afterwarvs the Plaintiff had 
Judgement to recover his damages. 


Paſch. 30. Elis. In the Kings Bench. 


| CXXXYV. Wakefords Caſe. 


he Carl of Bedford Lo2d of the Manno of B, ſold the Free-hold Inte⸗ 

K. rest ot a Copp⸗holder ol Inheritance unto another, lo as it is now no 
part, but divided from the Mannoꝛz, and afterwards the Copp⸗holder doth re- 
leate ko the pur chaſoz. It was holden by the Court, that by this Releaſe the 
To pp⸗hold Intereſt is extinguiſhed, and uffcrly gone; but it was holden, that 
ii a Copy-holner be cuſted, fs as the Load of the Mannoz is villciſed, and the 
Copp⸗holder relealeth to the Dilleiſor nihil operatur. 
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Paſch. 30. Elig. in the Kings Bench: 


CXXXVI. Docton ad Preiſts Caſe. 


2 2 Trelpalle koz bzeaking ek his Cloſe, it was found by ſpecial verdict, that 

two were Zenants in common of a honſe , and of a cloſe adjopning o che 
houle, and they being in the houſe make partition without decd of the houſe 
and the cloſe, ſee 3 E 4. 9. 10. Partition without deed upon the Land is 
good enough: Vide 3 H 4 1, and it ſeems by 3 E 4. Partition made up⸗ 
on the wand amounts to a Liverp: Vide 2 Eliz Dyer 179. Partition by 
wozd out of the Connty void, 19 H 6. 25. Wetwirt Tenants in common 
not good without deed; 47 E 3. 22. being upon the Land it is good without 
deed: Two Icpnt-tenants make partition by wo2d, make partition in angs 
ther County, the ſame is no partition » fo2 as to that matter the common Law 
is not altered by the Sratute, but as to compel ſuch perſons to make partition. 
Wray Juſtice conceived, that the pa dition here being without deed was not 
good, although made upon the Lands: Vide 18 Eliz. Dyer 35. And at a- 
nother day Wray laid, that partition by Tenants in common without deed 
whereloe ver it is made is good, but in this caſe it appears, that the parties who 
made the partition were tn the houſe ( foz they were Tenants in common of 
the Deſſuage and a cleſe adjoyning to it) and made partition, that one chould 
have the honſe,and the other the cloſe, ſo as they were not upon the cloſe when 
they made the partition, and then it was void fo2 the cloſe, and ik foz the 
cloſe then alſo foz the houſe. And Judgement was given accowinly. 


Pajch, 20. Eliz, inthe Kings Bench. 


CXXXVII. 


Cook and Songats Caſe. 


N an Action upon the caſe by Cook againſt Songat, the Plaintiff declared; 

Quod cum quædam Lis, and controverſic had been moved betwixt the Plains 
tiff Lozd of the Mannoꝛ, &c. and the Defendant claiming certain Lands pars 
cel ofthe laid Bannoz,ts hold it by copy; and whereas both parties ſubmitted 
themſelves to the Judgement and Arbitrament of I S Councelloz at Law. 
concerning the ſaid Land, and the title of the Defendant fo it: The Defen- 

dant in conſideration. That the Plaintiff pꝛomiſed to the Defendant , that 
if the ſaid I S ſhould adjudge the laid Copy to be good and ſufficient foz the 
title of the Defendant , that then he would mer the Defendant to enjoy the 
faid Land acco2dingly without moleft:fton : The Defendant recipꝛocally 
pꝛomiſed the Plaintifk, that if the ſaid I 8 ſhould adjuge the ſaid Copy not 
ſufficient to maintain the title of the Defendant , that then he would veliver 
and ſurrender the poſſeſſion of the ſaid Land to the Plaintiff without any 
lute: And ſhewed kurther, that 1 S had awarded the ſaid Copy utterly inſuffi- 
ent, &c. vet the Dekendant did continue the poſſeſſion of the Land, &c. And 
by Godfrey, here is not any conſideration ; But by Gawdy , the ſame is a 
good and ſufficient conſideration , becaule it is to avoid variances and ſutes : 
And Judgement was given koz the Plaintiff. 
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paſc h. 50. Eli, in the Kings Bench. 


CANNXVIIE. Pawletard Lawrences Caje, 


Aorge Pawlet bzought an Action of Dreſpaile againkt one Lawrence Par, 
Y _Xfon 6. the Church of D, fo2 the taking of certain carts loaded with Cozn, 
wyrch Ys claimed as © potion of Zythes iu the Right of his Mike; and ſup⸗ 
peleb the Trelpalle to be done the ſeven and twentieth of Auguſt, 29 Eliz. 
and uptu Pet guilty it was given in evidence on the Defendants part, that 
che Wane delivered to him a Licence to be married, bearing date the eight 
ang twentpeth cf Auguſt, 29 Eliz. and that he married the Plaintiff and his 
ſai dl ife the lame dap, ſo as the Treſpaſs was bekoze his title to the Tythes, 
And it was holden by the whole Tourt , that that matter did abate his Bill: 


SBtit it was holden, that if the. Trelpaſle had been aligned to be committed one 


dap after, that it had been good, but now it is apparent to the Court, that at the 
tune of the Trelpalle aſſigned by himſelf, the Plaintift had not tythe, and 
theretoze the Action cannot be maintained upon that evidence, fo2 Which cauſe 
the Wlaintifl was Non ſuit. | 


Mich. 30. Elix. in the Kings Bench, 
C XXXIX. Sir John Braunches Caſe. 


N the Cale of Sir John Braunch,it was ſaid by Cook, that if a Copp⸗holder 

be dwelling ina Lown long viſtant from the Mannoz, a general warning 
within the Mannoz is not ſutficient, but there oughf to be to the perſon notice 
or the day when the Court ſhall be holden, &c. Foz his not coming in ſuch 
caſe cannot be called a wilfut refuſal: So if « nian be fo weak and feeble 
that he cannot travel without danger , ſo ik he hath a great £Vifice, &c. theſe 
arc gon can'es of excuſe: It was allo holden , that if a Copp⸗holder makes 
delault at the Tot, and be there amerced, although that the amercement be 
not oſtreated, oz le vped, pet it is a diſpenſation of the fozfetture. Gawdy Jus 
ſtice, Af the Copp⸗holder be impotent, the Lozd may let a Fine upon him, and 
if he wil! not pay the Fine , then it is reaſon that he (hall fozfeit his Land. 
Egerton Wollicitoz, Warning to the perſon of the Copy-helder is not neceſſa- 
ry, fo then, if the Lozd of a Hannoꝛ bath one Topy-holder of it dwelling in 
Cornwall, and another in York,&c, the L02d onght to ſend his Wapyliff to give 
nice of the Court to them, which ſhould be very inconvenient, and by him 
(07 nual default at the Court doth amount ts a wilful rekufal. And by the 
w.)1c Court, general warning within the Partſh is ſufficient, foz if the Te⸗ 
nant himſelf be not Keſient upon hts Copy-hoid but elſewhere, his Farmer 
map ſeri to him notice of the Court: And it was further given in evidence, 
that Sir John Braunch had by his Letter of Aftozney appointed the Son of his 
Fermer his Attoꝛney to do the ſervices fo2 him due koz his ſaid Copp⸗hold: 
And it 1828 holden that ſuch a perſon (ſo appointed, might elloine Sir Jobn, 
but not dos the ſervices fo2 him, fo2 none can do the lame but the Tenant 
hiinſe\fc 


cken t: 


„need * 
„A BY 


* 7 17 4 
5 d. Chat ll 


He Ott! 


Hh? 
3 be 


C Caſe, 


Me Latency 
loaded with, 
bs Wile; au 
Auguſt 29 U 
cndants put! 
Ing date thy 
Plaintig a 
itle tothe 1 
did abate ny 
O becommity 
had not tythy, 


hh 


fifa Copy 
general win 
the perſonis 
t coming ini 
0 Weak andi 
Office, A. 


0p) holder mi 


he amercemelt 
te, Gandy j 
Ine upon hi 
| fozfelt his Lat 


„ — 2 ———— 


— — — = oooae oa 
— — Ee ee —wj— — —— — ena 


— —2— — 


2 — 


ale. 


lr. — —_— WS, 


W:ihes and Per- Atkinſon and J Beare and Vnder- 1 againſt Neale 105 
3 7 Rolfes Cale. 


juns 


6 . 


— 
— 
—— — 


— 


woods Cale. g and Clive, 


Mich. 30. El:z. In the Kings Bench. 
CXL. Wilkes and Perſons caſe. 


Ohn Wilkes and Margery his Wife, and Thomas Perſons baought Treſpaſs, Treſpaſie: 
Quare clauſum fregit, herbam ſuam meſſuit, & fænum ſuum aſportabit, ad | 
damnum ipſius Johannis, Margeriæ, & Thomæ; And exception was taken, that 
it was not the Yay of the Wife, noz ſhe was net damnified by it, but her Bus⸗ 
band; Wray Juſtice, the Declaration is good enough, koz although it be not 
goed fo2 the Yay, vet clauſum fregit & herbam meſſivit, makes it goed ; And 
Judgement was given foz the Plaintiffs. | 


Afrob. 30 Eliz. In the common Pleas. 
CXLI. Atkinſon nd Rolfes Cafe. 


Nan Actcn upen the caſe by Atkinſon againſt Rolfe, the Plcintife decla⸗ 
Tred, that the Defendant in conſideration of the love which he boze unto X 
his Father, did pꝛomiſe that if the Platnfiff would pꝛecure a diſcharge of i 
Debt ef 1 S, which his ſaid Father owed ts the laid 18, that be weuld ſive the 
Pltnirff harml: te againſt the laid! S; And declared further, that he had 
diſcharged the Father of the Defendant froin the laid Debt, and is become 
bounden fo the ſaid 15, in an Obligation foz the payment of the ſaid Debt, 
upon which Obligation the ſaid J S hath ſued the Plaintiff, and hath recover 
ed, and had execution accozdingly, and ſo hath not been ſaved harmlelle, &c. 
It was objected, that the Declaration was not good, becauſe the Piaintiff 
hath not ſhewed in his Declaration, that he had given notice to the Dekendant 
of the ſaid Obligation, o2 of the ſufe bꝛought againſt him, but that was not al⸗ 
lowed; buf the Declaration was holden fo be good, notwithſtanding the excep⸗ 
tien. Sbutleworth, ik J be bounden to mike fo you ſuch an atfurance as 18 Norice: 
chall reviſe, Jam bound at my perill fo procure notice: but il J be bounden 
to peu to make ſuch afſurence as peur Conncill ſhall adviſe, there nctice 
eugyt to be given unto me. It was adjozned. 


Ach. 30 E L In the common Pleas 
CXL{T Beare and Underwoods Ce. 


Na Replevinit wis agreed by the whole Court, that the Plaintiff cannct 

dift ontinue his ſute withent the pꝛivity of the Court, koꝛ às Leonard, Cuſtos 
brevium, ſaid, the Entry is, Recordatur per curiam; And ik the Platatiff Oiſcontinu— 
would diſcontinue without moving the Tourt, the Dekendant map enter the ance of ſure 
conti nuance if he will, It was alſo holden, that where an Dziginall is diſs in court: 
continued, the Dekendant ſhall not have coſts, but if the Plaintiſf be non⸗ſute 
the Defendant hall hive coſts by 32 H. 8. 16. Wut after a dilcontinnance in 
a Lattitat, the Dekendant shall have coſts by the @tatute of 8. Eliz cap 2. 
And ia this cafe it was agreed, that the Plaintiff may be non-ſute after a De⸗ 
murrer, and lo he was. | | 


* 
« 


Piſch. 20. El. & in the Kings Benchy. 
C * 3 I I I. Jerom Cain ſt Neale and (Claye, 


Eorge Jerom, and Avice his Td fe bzonght an Action of Treſpaſſe of A” agautc and 

ſault and weunding of the Mile, and the Action was laid in Midd; and battery. 
v2onght againſt Neale and Clave, who pleaded that Salisbury is an ancient 
City, and that within the ſame, there is this cuſtome, that if any make an 
P «| Fr Th A 


Impriſon nor 
good. 


Lice of Peace doth not lpe in P2eſcription. 
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Atkray, an d allault any Dfficer of the ſaid City, 62 aay o other perſon, if he up 3 
on whom ſuch aTault is made, complaine unto the Mapoz of the ſaid City, 
that the Mayoꝛ foz the time being may ſend foz him who made the Aﬀeray as a 

Juſtice of Peace, to make him fo anſwer to it, and ſhewed kurther, that the laid 
Jerom made an Aﬀray within the ſaid City, of which complaint being made 
to the Bays2, the ſaid apoꝛ ſent the Defendants being Conſtables fo baing 
the ſaid Jerom to him, by virtue whereof, they went to the Houſe of the Plain; 
tiff, and ſignified fo him the commandment of the ſaid Mapoz, and would 
have bought the 32{1ntiff to him, and the Mile of the Plaintitk did aſſault 
them, and they OE put their hands upon the laid Ul ike, which is the ſame 
aſſault, batterp, and wounding, &c. upon which it was demurred in Law: 

Coke fo2 the Plaintiff ; This cuſtome is not good, oz reaſonable : See Mag- 


na charta 29 Nullus liber homo capiatur, vel impriſonetur, &c. niſi per legale 


judicium parium ſuorum vel per legem terræ, therefoze ſhall not be taken o2 im⸗ 
pꝛiſoned upon a bare ſuggeſtion, and ſee 24 E. 3. Br. Com. 3. where a Com⸗ 
million iſſued to take all which were ſülpeded note2iouſiy fo2 Felonies and 
Treſpaſles, although they are not endicted and the ſame was holden againſt the 
Law, and therefoze it was revoked, and ſee the Statute of 5 E. 4. 9. 25 E. 
4. 13. 28 E. 4. 13. 28 E. 3. 3. 37 E. 3. 18. & 42 E. 3. 3. 2. To be « Ju⸗ 
Foz one Juſtice of Peace 


was befoze the Statute of 1 E. 3. and then the Commencement 


being known, pꝛeſcription cannot be of it, 3. Admit, that the Papoꝛ was a 
Juſtice of Peace, yet he cannot determine any thing ouf of the Sellions, 4. 
the Þ2 el cription is, that the Mapoꝛz might ſend koꝛ him, and doth not ſay with- 
in the City, and 1t ſhall be an unreaſonable Pꝛeſcziption to ſay, that the Mayoꝛ 
might ſend fo2 him in ſuch Caſe, in any place within England; 5. It is not 
ſhewed, that they ol Salisbury have a coꝛpoꝛation, ſo as they might be enabled to 
pꝛeſcribe, 6. The wounding is not anſwered, foz moliter injicere manus cans 


not be taken foꝛ a wounding, it may well anſwer the battery, 8c, Fleetwood 
Reco2der of London, if the Statute of Magna charta ſhould be obſer ved, no 
Felloa 1s duly handled at Newgate, and here we have not pleaded by way of 
Pꝛelcription, but of uſage, conſuetudo and uſage are all one, and afterwards 
Judgement was given f 02 th £ Platatiffs, foz the Plea in Bar was Holden fo 


be naught, becauſe the weunding is not anſwered ; and the Cultome is too ge⸗ 
nerall, and allo fo2 the fourth exception. 


Paſch. 30. EE. In the Kings Bench. 
CXLI V. Sir Julius C&ſars Cale. 


une came to the War and chere ed, that Julius Cæſar Judge ok the Ad⸗ 
niralty had libelled againſt the Dfficer of the Mayor of London, Symon 
Nicholas, foz meaſuring of Coales at Wiggins Key, in the Pariſh of Saint 
Dunſtan in the Eaſt, and it was upon the Thames, and p2ayed a pꝛohibition 
becauſe ſuch meaſuring of Coals had alwapes appertained to the Payoꝛ of 


London; foz the Statute of 28 H. 8. 435 gave Jurildigion to the Admiralty in 


caie of robuery and murder: And that p2ehibiiion was grounded ups 
on the Statutes of 13. & 15 R. 2. 2 H. 4.11, Aud it was laid, that this 
ieaſuring whereof, &c. was in the body of the C dunty; And note, that the 
ſaid Julius Cæſar, being Judge ofthe Admiralty had put in this Bill, ex offico 
judicis, upon which it was ſaid by Wray Juſtice, that it was hard that he 
Would be both Plaintiff and Judge, and that his Zuriſdiction ſhould be tryed 
vefoze himſelke, and affcrwards, it was moved by Egerton Dolicitoz, who ſaid 
he had ſpoken wit 
don uſed to take a Fine (02 meaſurage, and had made an office of it, and that 
he conceived, the ſame is extoꝛtion, and being made upon the water, he con- 


ceived he is punichable in this Court, fo2 by the ſame reaſcn, the Mapoꝛ 


might take a Fine kezthe meaſuring of Cozne, Cloathes, &c. Wray and 
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Gawdy Jultice , it it be extoztion in the Payoz, there is no remedy fo2 it in 
the Court of Admiralty ; Wut in the Kings Court. Gawdy; It ſhall be re⸗ 
dꝛelled here in a quo warranto. 


Paſch. 30. Elix. in the Kings Bench. 


Tk Towne of Green in Suſſex was amerced fo2 the eſcape of a Felon,and A nercemenr. 
the ſaid Amercement was grounded upon an inquiſition taken befoze the 
Cozoner, by whom the eſcape was kound, and it was moved foz the Towne, Eſcape. 
that here is nat any ſucheſcape found, fo2 which the Zowne onght to be amer- | 
ced, fo2 it is formd, that he who eſcaped, 10. die Januarij, 30. Eliz. circa ho- 

ram quartam poſt meridiem, with a Pitchfoꝛck moztally ſtruck ene A, which 

A of the ſaid ſtroak dyed at eight in the Evening of the ſame dap, and that then 

the other eſcaped, foꝛ which eſcape being made in the Night, the Towne by 

* Law ought not to be amerced, foz1t is not Fellony, untill the party dycth, 

which ſee 11 H. 4. and Coles Caſe, Paſch. 23. Eliz. 401. And therefo2e the 
Towne noꝛ any other was chargeable with the offendoz bekoze that the party 

was dead. Wray, it ſhould be hard, that the Towne ſhonld be amerced upon 

this matter, koz although the Towne in diſcretion might have ſtayed the 

offend oz befa2e the death of the party, vet it is not bound ſo to doe: And the 

Court took time to adviſe of the Caſe. 


Paſch. 30. Elix. In the Kings Bench. 


CXLVI. Jerom and Kuights caſe. 


oan Jerom bought an Action upon the Caſe in the nature of Conſpiracy a- 
Jgainſt one Knight, and declared, that the ſaid Knight had malitioufly canſed Conſpiracy 
the Plaintiff to be endicted of Felony, and fo be arrayned upon it, and that 
the was legitim o modo acquietat. &c, And the Caſe was, that the Defendant 
came into the Court where the Sellions was holden, and complained of the 
Plaintiff foz the ſaiv Fetony, fo2 which the Juſtices there commanded her to 
cauſe an Invictment to be dꝛawn, &c, Coke upon the Books of 27 H. 6. 12. 
35 H. 6. 14. 27 H. 8. 2, Fitz, 115. It appeareth, that if one come voluntari⸗ 
iy tnts the Court and diſcover Felonies, and it be true which he ſaith, oz ik he 
come in Court and dꝛaw an Jndictment by the command of the Juſtices, oz ik 
he be bound by order of Law, to cauſe the party to be Indided, oꝛ to give in E⸗ 
vidente although he doe it falſely, vet he ſhall not be puniſhed fo2 the ſame in 
Conſpiracy, oꝛ in an Acton upon the Cale ; But if he come gratis with ma- 
lice in him befoze, and maliciouſly and kalſelly cauſe the party to be Indicted, 
ſo as falſity and malice are the ground of it, &c. it is otherwiſe; Gawdy 
Juſtice, how (hall it be tryed, if he doth it with maltce oz not: Coke, malice 
may be enquired of,fo2 malice makes the difference betwirt Murder and Bans 
laughter ; and in luch caſe it is to be enquired, and here he came in to doe the 
ſame without Pꝛöceſs oz coerſion in Law; But if he will ſafely doe ſuch sf- 
Ace, his direct courſe is to come to a Juſtice of Peace, and to ſhew to him, that 
his goods are ſtolen, and that he doth ſuſpect ſuch a one, and then upon examina⸗ 
tion he ſhall be bound to come and give in Evidence againſt the party, &c. x 
in ſuch caſe although that his Evidence be falſe. yet he is not puniſhable : At 
another day, it was laid by Coke in the ſame caſe, ut ſupra, if a man be bound 
fo give Evidence againſt any perſon, although he give falſe Evidence, no 
Action Iyeth : Alſo if one come into Court gratis, and diſcloſeth a Felony, and 
gives Evidence it no malice pꝛoceed againſt the party, if is not puniſhable. 
and here foze-thought malice is alleadged, and put in the Declaration, fc 
which the Defcndant hath pleaded not guilty ; And new he is kound guilty. 
Ice the Statute of Weſtminſter, 2. Cap. 12. Si inveniatur per inquiſitionem 

P 2. gu oc 


\ Ferrers 


eg Caſe. 


——ñ—'̃ — 


{ficc, it ſhauld be. hard 


ton an Ac- vour of life are atquitted, whereas by Law they ought to be hanged, and it is 
ale, not reaſon, that upon ſuch an acquittall of grace and mercy. he ſhould have 
„ this Action, ik ſuch perſon had uſed any wozds of malice bekoze the @cNons, 
piracy tern. an Action upon the caſe would have layen : And afterwards Judgement was 
given fo2 the intiff, Trin. 27. Eliz. 750. Ratford, and afterwards a UW2it 
of Erro2 was 6:u3ht. Trin. 29. Eliz. Rot. 669. In the Datginall xictton the 
Wait and Declaration were that the Defendant, malitioſe intendens queren- 
tem in nomine, vita, fama, & bonis defraudare quandam Billam Indictamen- 
ti ſcribi fecit, & eam exhibuit, to the grand Engneſt, & ibidem falſe depoſuit om- 
nia in ea contenta eſſe vera, which by Coke is full matter of conſpiracy, fo2 fhe 
dꝛäwing ok an Indickment is not the office of a witneſſe, but if it were by 
the commandment of the Tourt, c2 of one Juſtice of Peace, it ſhould be others 
wiſe, foz there he goes by courſe of Julfice, 21 E. 3. 17. Ik one con{pire with 
another, and aſterwards he pꝛocures himlſelfe to be one cf the Indickozs, his 
oath ſhall not excuſe his malice betoze,Gawdy, ił the party had taken upon him 
to pzoccev againſt the party upon any good pzeſumptions, he might have plea⸗ 
ded it, as to ſay, he found the party in the houſe ſuſpiciouſly, &c. but becauſe 
he doth not plead any ſuch matter, but generally not guilty, and the Ut and 
Declaration ſtand not anſwered ſpecially, noz controlled with the Uerdict, 
there is no reaſon but that the Judgement ſhould be affirnied ; And after- 
wards, the Judgement was affirmed, aad if was ſaid by Wray, that here the 
wo2ds in the Mit and Declaration are all one as the woꝛds in a Wt of con⸗ 


ſptracy, and the Defendant hath not ſhewed any ſpeciall matter to enduce him 
tothe p2oceedings., 5 . 


 Paſch. 30. Elix. in the Kings Bench. 


CXLVII. Ferrers Cafe. 


Umphry Ferrers bzought an Acton upon the caſe, and declared, that he 


Lis ſeiſed of an ancient meſſuage in the Town of Tamworth, and that he 

Preſcription. and all his Anceſtoꝛs, whole heire he is, owners of the Befſuage, &c, have uſed 
time out of mind, &c. to erect Yerdells, in aperta platea of Tamworth, juxta 

Meſſuagium predict. every Market day, fo make Penns there ſoz Sheep, and 

that he, &c. have uſed koz ſuch penning of Sheep, there to take diverſe ſums 


of money of ſuch perſons who would Penn their Sheep there, and further de- 


clared, that the Defendant had bzoken and pulled down his Yerdels, per quod 
proficuum ſuum inde amiſit; And upon this Declaration, Godfrey did demur 
in Law, 1. the Platatiff hath not ſhewed in his Declaration, ſpecialty where 
he hath uſed to erect his Yerdells, but generally, in aperta platea, without 
ſhewing in his own Land, oz in the Land of another, if in the Land of another, 


it is no good title, fo2 although that thoſe who fiſh in the Soa may pꝛeſcribe to 


ſet Stakes on the Wand adjopning to the Dea, to hange their Pets to dzy after 
they Have done Fiſhing, and that is thꝛough the whole County of Kent, 8 E. 4. 


fo2 their pꝛeſcription is koz the common Wealth, but the lame is not lo here, 
but only foz a puvate gaine, alſo no pzeſcription is good, buf where ſome p20- 


fit comes to him who pzeſcrtves fo2 ik, which lee in the caſe of the Abbot of 


Buekfaſt, 21 E. 4. 4. 21H.7. 20. Alſo the Declaration is; that the Plaintiff 
hath taken, diverſas denariorum ſummas, and ſee the Pzioz of Dunſtables caſe, 
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1 H. 6. 19. 19 R. 2. Action ſur le Caſe 51, Wut the certaintp of the ſums 


do not appear in this Declaration, fo as the realonablenelle of the cuſtome 
might be known, allo it appeareth here upon the Declaration, that Trefpalſe, 
vi & armis, ſhould lve and be bꝛeught, to2 the Declaration is, that the Defen- 
dent did beck and pull down the Yerdells which cannot be without expꝛelle 
kozce, as 42 E. 3. 24. Trcſpaſſe upon the calc againſt a Hiller, and declared 
that the Plaintiff uſed to grind at the ſaid Mill without Toll, and that he lent 
his coꝛne ta the ſaid Mill to be grinded, and there the Dekendant came an 
too}; two Wulhels of his ſaid co zue; And the TU et was upon the preſcription 
e c ind fine multura, and that the Defendant, predict. querent. ſine multura 
maoicre impedivit, and by Award cf the Court the Plaintiff took nothing by his 
Wal 232, fo: he bath declared that the Defendant hath taken Toll, and thereto? 
be ought to hive a generall Wie of Dretipaſſe ; Beaumont, ts the contrary ; 
A Market ig as well koz the comnicn Wealth as a Fiſhing: Alſo he is 
at the coſts fo2 pꝛoviding of Herdells, and the erecting of them, ſo (as he hath 
dect:rcb) he hath taken diverſe foms of money fo2 it, and as fo any lum not 
certaine, it is ell enough, ſoꝛ peradbgiiture demotines he hath taken a penny, 
ume times ts pente, us the parties could ag: te: And as to the exception of 
vi & armis, the lane is not materiall, for the Pisintiſt doch not retye upon the 
pulliius dewn of the Herdells only, but upon the loſe of the mony alſo, which 
be fouls have had if the Wekenvant had not bicken his Herdells: And after- 
wärds Zudgement Wis given ko; che Plaintitf. 


H. 30. Elis, In the Kings Bench. 


CXLVIII. Beverly ad Bawdes Caſe. 


« 


Þ Everly bꝛought a Wnt of Erroꝛ fo reverſe an Dutiawry pronounced as 


gainſt him at the ſuit of one Bawdes, and ſhewed, that he was outlawed by Error. 


the name ef John Beverly of Humby iu the County of Lincolne Gent. And that 
within the laid County, there are two Humbyes, ſcil. Magna Hum by, & parta 


Humby, and moze without antitien; To which it was laid, of the other ſide, that 
3 


the truth is th..t there ore two fuck Townes, and that Humby Magna is known 
as Well by the name 07 Humby enn, as taken ſoz the name ot Fumby Magna: 


And upon that they are at Illne: Ind it wis moved, ik the Sngueſf to try this Iryaloy 
Iſſue th] come de corpore comitatus, 2 from Humby magna. And by Cook, oben 2 


it all be frye by an Jingu: fi of Hamby Magna; und he confelied, that if the 
Iſſue had been, Ni ſuch Wown ; ther the Inqueft ought to be of the body of 
the Comfy , but here ts ansther {Tre to be try. od, 22 E 4-4. In DLreſpaile 
done in Fulborn and Hinton in the Cont of C. The Dekendant aid, that 
there is no luch Down no Hamlet of Hinton within the lame County, Judge⸗ 
ment of the du zit. Ser there by Briggs the tcyal ſhall be, de corpore comita- 
tus. See 141 6. 8. Over- dale and Nether dale, and none without addition, 
and ſo at Iſſue tryed by them of the body ci the County, 35 H 6. 12. And by 
him,whereſoever an Jitne may be tryed by an Znguett out ef a ſpectal Utſoz, 
there it ſhall never be trped by the body of the County. As the caiv beloze, 22 
E 4. Lreſpalle in two Townes A and B. The Defendant as lo A plead, 
there was no ſuch Town, and as to B pleaded another plea, Naw the Whole 
Inquoſk ſhall come out of B; fo2 the Inqueſt in one Town map try any thing 
within the fame Countp, which fee Fitz. Viſne, 27. 22 E 4. 4. And here in our 
dee the Ive is, it Humby Magna be as well known by the name er Humby on⸗ 
iy, zs by the name of Humby Magna. And therefoze the ſame may well be 
trped by Inqueſt out of the Town cf Humby Magna. But by Wray Juftice, 
this June doth amount to no ſuch Town, kcꝛ the percloſe of the plea is, and ns 
Humby without avoition, and the veok cfted out of 22 E 4. is not ruled, but 
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is only the opinion of Brian. And afterwards it was awarded, that the tryat 
was well: Another matter waz objected, becauſe it is not ſhewed in the el zit 
of Erroz, betwixt what parties the firſt TU wit did depend, koz otherwiſe how 
can the Plaintiff in the TW zit of Craoꝛ have a Scire facias ad audiendum Erro. 
res, i none be named in the Wait of Erroꝛ againſt whom it tall Illue. And 
Godfrey affirmed, that upon ſearch of P2efivents it was both wayes, ſo as it 
is at the pleaſure of the Plaintiff to do it oz not. And Kemp Secondary 


ſhewed divers Pꝛeſidents to that purpoſe : And afterwards the ©Put-lawzy 
was reverſed. 


Paich, 30. Elix. In the Common Pleas. 
CX LIX. Cibel and Hills Caſe. 


Leaſe was made of a certain Youſe and Land rend2ing Kent, and ano- 

ther ſum, Nomine penæ; and koz the Nomine penæ the Leſſoꝛ bꝛought an 
Action of Debt: The Leſſee pleaded, that the Leſſoz had entred into parcel of 
the Land demiſed, upon which they were at Iſſne, and found fo2 the Plaintiff: 
and now the We ſloꝛ brought Debt foꝛ the Rent reſerved upon the ſame Leaſe ; 
To which the Dekendant pleaded, ur ſupra, ſcil. an Entry into parcel of the 
Land demiſed: And iTue was joyned upon it, And one of the Jurp was 
challenged, and drawn, becauſe he was one of the fozmer Jury : And the June 
now was, whether the laid Cibell the Leo2,expulic & amovit & adhuc extra te- 
net, the ſaid Hills. And to pꝛove the ſame , it was given in Coldence on the 
Dekendants part, that upon the Land demiſed there was a Bick kill, and 
thercupon alittle ſmall cottage, and that the Welſeg entred, and went to the 
ſaid cottage and took ſome of the Bzicks and untiled the ſaid cettage: But of 
the other ſide it was ſaid , that the Lefſoz had reſerved to himſelf the Bzicks 
and Tyles akfozeſaibd, which in truth were there ready made at the time ok the 
Leaſe made, and that he did not untile the Bꝛick⸗kill honſe, but that it fell by 
tempeſt , and ſo the Plaintiff did nothing but came upon the Land to carry a⸗ 
way his own goods: And allo he had uſed the ſaid Bꝛicks and Tyles upon the 
repairation of the Houſe. And as to the Extra tenet, Which is parcel of the 
Illue, the Lefo2 vid not continue npon the Land, but went off it, and relin⸗ 


Suſpenſion of QUUYeD the pelſſeſion : But as to this laſt point, it ſecmed to the Court, that 
Rent by entry it is not material ik the Plaintiff continued his poſtefſton there oz not, foz ik 


upon part of 
the Land. 


cence he doth any thing which amounts fo an Entry, although that zhe depart 
pꝛeſentlp, pet the peſleſtion is in him fuſftcient to ſuſpend the Kent, and he 
ſhall be ſaid, extra tenere, the Defendant the Leflee , untill he hath done an 
Act which doth amount fo a Re-entry, And afterwards to pꝛove a Re- 
entry, it was given in Cvidence on the Platntiffs part, that the Defendant 
put in his Cattel in the Feild where the Bꝛick⸗kill was, and that the Cattel 


did eſtray into the place where the Detendant had luppoſed that the Plaintiff 


had eutred. And by Anderſon Juſtice, the fame is not any Ne⸗ entry to re⸗ 
vive the Rent, becauſe they were not put into the ſame place by the Leſſee 


himſelf, but went there of thetr own accozd. And ſich alſo was the opinion 
of Jullice Periam. | 


CL+ Paſch, 30. Elz. in the Common Pleas. 


F*Enint in tail covenanted with his Son to ſtand ſeiſed to the uſe of him⸗ 
ſelf fo2 life, and afterwards to the uſc of his Son in tail, the Remainder to 

the right Yeires of the Father: The Father levpod a Fine with pꝛoclamati⸗ 
ons and dyco. It was moved by Venner , ik any eſtate palled to the Bon by 
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Staff orale Samford and Wards Stamp? and Hutchins 
Caſe. Caſe, C aſe. 


the Covenant, foꝛ it is not a diſcontinuance, and ſo nothing paſſed but during 
his like, and all the eſtates which are to begin after his death are void. An- 
derſon, the eſtate paſſeth until, & cc. and he cited the caſe of one Pitts, where it 
was adjudged, that if Tenant in tail of an Advowſon in grofſe grant the lame 
in Fee, and an Anceſtoꝛ collateral releaſeth with warranty and dyeth: That 
the ſame is a good Barre foz ever. 
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Paſch. 30. Eiz, in the Common Pleas. 
CLI. Staffords Caſe. 


he caſe was, that the Parſon of the Church of B did libel in the Eccieſt- 

aſtical Court toz the Tyth⸗milk of eight Kine depaſturing within ſuch a Attache 
Feild within his Pariſh: The Zefendant laid, that he and all thoſe, Kc. had pe a Erohi- 
uſed time out of mind,&c.to pay every year a certain ſum of mony ta the Pars = * 
ſon, &c. foʒ the tythes of the ſame feild ; which plea the Judges of the Eccleſt- 
aſtical Court would not allow, and therefoze the party had now a P2ohibition 
and an Injunction againſt the Judges, Docto2s,Pzocto2s,8c. And afterwards 
the lame Parſon libelled again fc2 the lame Tythes againſt the ſame Pariſhi⸗ 
oner; and in both Wibels there was no difference, but that in the later Libel 
it was fo2 a lefle number of Kine , and now the Pariſhioner upon this mat⸗ 
ter pꝛaped an Altachment upon the Pzohibition , which was granted unto 
him by the Court, foz ofherwiſe a P2ohibition ſhould be granted ko no pur⸗ 
pole. | 


Paſch. 30. Eliz, in the Common Pleas. 
CLII. Samford and Wards Caſe. 


Amford bzought a Raviſhment of Ward againſt Ward, and counted, that F igen 
one A Anteſtoꝛ of the Inrant, whoſe Heir he is, was ſeiſed of certain Lands of Ward 
in Fee, and held the lame of the Biſhop of Wincheſter in Socage, and dyed, his 
Heir within the age of fourteen years ; and that the cuſtody of the Znfant 
did belong unto him as his prochin Amy; by fozce of which he ferſco him and 


was poſſeſled, &c. The Defendant laith, that the wand as Holden of him 
by Knights ſervice, abſque hoc, that it is holden of the Biſhop of Winche⸗ 
iter as the Plaintiff hath counted. And upon that Jüue was jopned. And 
it was moved by Serjeant Puckering on the Plaintiffs part, that the truth 
of the Cale was, that all the Land deſcended is holden in Docage, and no part 
in Knights ſer vice, but that part of it is holden of ancther in Socage: And 
pꝛaped the opinion of the Court, ik that matter all trench to the Illue as the 
lame is joyned: And the Court was of opinion, that it did not: foz if all be 
holden in Socage, it is not material if part of it be holden of another, ſo as if 
be holden in Socage. 


Paſch, 30. Eliv. in the Common Pleas: 


CLIII. Stampe and Hutchins Caſe. 


He Caſe was, the Obligoꝛ makes his Executozs and dpeth; the Execu⸗ 
£925 became bounden to the Obligee fo2 the payment of the laid debt, and 

the Dbligee doth deliver back the Obligation of the Teſtatoz to them; and 
atferwards another Creditoꝛ of the Teſtatoꝛ ſues the Executoꝛs, who pleaded, 
that they have fully adminiſtred upon which they are at ine, and the — 
eſpecig 
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ſpect; alm. itter Was kound by ver dict. m1 nd bp chutleworth 3 and Walmeſley: 

The Jury hav; kound fv2 the Plaintiff, and that the Wekendants have not full 
ly adminitftred {: And pet they agreed the caſe of 20 H 7. 2. The Executozs 
paping to the Creditezs of the Teſtatez a Debt with their own goods, they may 
retain ſo much of the goods of the Teftatoz ; but that caic is not like to this, 
fo2 Here the Erecuto2s have _ may any payment 02 latisfaction of the Debt, 
Nc2 disburſed any money,&c. nc2 other things, but only have made an ODbliga⸗ 
tien eo pay a ſum cf e at ; d. to come , betoze which day it map happen 
th..t tie Ooligation be cancelled ca releaſed; but it may moze fitly be compas 
red fo the cle 27 i 8 6. Where an Erecuteꝛ had compounded with a Credi⸗ 
tez of the Teſtatoz foz the payment of twentp peunds koz a debt ok fozty 
pounds, and had an Acquittance telkifying the payment oi the tozty pounds, 
where it was holden, that the other twenty pounde is Aſſets. 
this m..king of an Obligation by Exccutozs, ( although the Obligation, in 
which the Toſtatoz was bounden , be delivered to the Exicutces and cancels 
led) is not any adminiſkration noz payment of the ſatb debt due: Do it the 
Erecutoꝛs pledge the goods fo2 the payment of {uch a debt, vet they H. l be ac⸗ 
counted Aſſcts until papment be made, Which Periam denxed. And Periam 
and all the other Juſtices held clearly, that ik in ſuch caſe the Executazs niake 
a ſufficient Obligation to the Treditoz of the Teſtatoz, and ufficiently diſ⸗ 
charge the Teſtatoz without fraud oz covin, that they may retain the goods of 
the Teftato? fo2 io much: and the goods retained hall not be fat» Aﬀets ; 
And this caſe is all one with the caſe 20 H 7. fo2 here they have diſcharged 
the Teftato2,and the Trecuto2s do remain charged with the ſame to the Cre- 


ditoꝛ, and it is ſo fully adminiſtred, as ik the Executoꝛs had expacſly paid the 


debt. And it is not like to the caſe of 27 H 8. cited befoze, foz there, al⸗ 
though they have diſcharged the Teftatoz „pet they have not charged them⸗ 
ſclves, otherwiſe it is in the p2inctpal caſe ; and although they have appoint⸗ 
ed, ulteriorem diem, fo the payment of the ſaid debt, yet the ſame is not materi⸗ 


al: Wut the Lozd Anderſon concetved, that if the Creditoꝛ doth deliver unto 


the Executozs the Obligation as an Acquittance oz dilcharge, and in conſide⸗ 

ration thereof they pꝛomike £o pay the debt, the lame is not any admintffra- 
15 as to the ſatd debt. Ind bp ſome of the Der ſeants: Ik the plea ſkands 
good to pꝛove fully adminiſt ed, then Executozs in ſuch c ate map make an Sb⸗ 
Haaficn fo pay the debt kozty peares afier, and iv dekraud the other Tredikoꝛs, 
which is not reaſonable 2 Ik a Feeftrent in Fel ve made upon conditten to 


pay certain money at ſuch a dap, and at the dap the Feaffees mickes an Obli⸗ 


cation ta the Fecffoz fo2 the vayinent of 1f, the {ime is no per fozmance cf the 
condition. 
debt of the Teſtatoz, he map ret..tu fo much 57 the geods of the Teſtatoꝛ as 
mounting to the ſum koꝛ which he is in Trecutien, 4 ic th ul not be accounted 
Allets in his hands. Anderſon , J he to whom the Weſtatoz was endebted 
in twenty pounds, be endebted to the e in ſo much, and the Executoz 
in latiskackion of the debt of the Teltatez, reivaleth his debt, the 
pꝛopertp (hail be altered pꝛeſentlpok the > whe! 5 gebs i the hends of the Ex⸗ 
EO, 0 where the Debtc2 makes the Creditez his Lrecutoz. 
meat wis given foꝛ the Executoꝛs. 


Pijck. 20 Eliz in thecoinmmon Picas. 
CLIV. Beares %. 


Formedon in the Diſcender was brought by Samuel Beare , James Beare, 
and JohnBeare of Lands in Gavel-kind; and the Warranty of their 


Ancefto2 was pleaded ag inſt them in Barre, upon which they were at If be . 


And by Rhodes, 
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Ik Allets by dilcent. And it was found by ſpecial verdi, that Thomas, Fa- 
ther of the Demandants, was ſeiſed in Fee of the Lands ſuppoſed to be diſcen⸗ 
ded to the Demandants , being of the nature of Gavel-kind , and deviſed the 
ſame to the Demandants, being his Heires, by the cuſtom, and to their Yetres 


Deviſe of 


cqually to be divided amongſt them: And if the Demandants hall be accoun- Lands in 


ted to be in of the Lands by diſcent,o2 deviſe,was the queſtion; fo; if by deviſe, 
then they ſhul not be Allets: Anderſon, Letus conſider the deviſe by it ſelf 
without the words ( equally to be divided amonaſt them.) And ÞJ conceive, 
that they ſhall be in by the deviſe, fo2 they are now Joynt-tenanfs, and the fur- 
vi voz ſhall hve the whole, whercas ik the Lands ſhall be Holden in Law to 
have diſcended, they ſhould be Parceners, and ſo as it were Tenants in com- 
mon. And although the wo2ds ſubſcquents equally amongſt them to be divi- 
ded makes them Tenants in common, pet that doth not amend the matter; 
and ſo alſo. was the opinion of Windham and Rhodes Juſtices. 


Puich. 30. Eli. in the Kings Bench. 
CLV. Nath and Edwards Caſe. 


NP an Ejectione firm by Naſh againſt Edwards, it was found by ſpecial ver- 

did, that one Dover Anceſtoz of the Þ1:1ntiff, whole Heir he 1s,being ſeiſed 
of certain Lands holden in Socage , deviſed the ſame by woꝛd to his thzee ſi⸗ 
ſters; And a ſtranger being pꝛeſent recited to the Deviſoz the laid wo2ds of 
his Mill, and he did affirm them. And afterwards the laid ſtranger put the 
ſaid wo2ds in waiting fo2 his own remembzince . but did not read them to the 
Deviſo2 who afterwards dyed. And it was moved, It this deviſe being re- 
duced in wting,modo & forma, be good o2 not. Spurling concei ved that not, 
fo2 the Statute intends a Mill in wziting, bat not ſuch wating as is here 
without pꝛi vity oz direction of the Deviſoz , and it is not like to the caſe of 
3rown and Sackvill, 5 Ma. Dyer 37. Foz the Notes were watten by the 
commandment of the De viſoz but here it doth not appear that the meaning of 
the Deviſoz was, thit the deviſe ould be put in wating : And deviſes in 
Law are favoured, as the caſe in the Chancery was, that Sir Richard Pexhall 
deviſed certain Lands fo his Ute , and the Scrivener inſerted of his own 
head a condition, ſcil. (that ſhe ſhoulo be chaſt ) which was diſallowed by 


the Deviſo2 himſelf, fo2 which after his death.the condition, although it was 


put in wiiting, was void. And by the whole Court the deviſe is void. And 
by Wray, ik he appoait A to wiite his ill, and it is wzitten by B. it is void; 
bart if after he had witten the (UAill if he had read it to the De viſor, and he 
had confirmed it, it had been a good ill, which Gawdy granted 
And afterwards Judgement was given, that the Plaintiff ſhould re- 
dover. 


Trin. 30. El. g. Rot. 771. ln the Kings Bench. 
Stone and Withypolls Caſe, 


Alone b:onght an Action upon the Caſe againſl Dorothy Wuhypoll the 

Erecutrir of W. Wichypoll her Busband, and declared that where her laid 
Yusband foꝛ certaine peards of U-:lvet of the value of fourteen yards, & pro 
diverſis alijs mercimonijs, was endebted to the Plaintiff in the ſum ol ninety 
two pounds, and made the Defenyant his Erecutrir and dyed, thit after his 
death he came to the Defendant, and domanded of her the (td debt, who gave 


g him ſuch anſwer, fozbeare we untill Michaelmas, and then J will pay it vou, 
D 92 
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02 put you in ſufficient ſecurity koz the true payment ther col: And declared 
further, that at Michaelmas afozeiaid, the Defendant did not pay, noz hath 
947 any ſecurity, and hewed a requeſt, to which the Defendant laid, that 
the laid Teſtatoz at the time of the laid Contracts fo2 the Uelvets and other 
TAares, wis within age: And upon that Bar the Plaintiff did demur in 
AR Egerton Solicito: „oz the Plaintiff, as Jconceive theſe Contracts made 
the 0 in ilk are not meerly void, fo that ik an Acton of Debt, oz upon the 
Cle, had been bꝛeught e gainſt the Teſtatoz himſelke, he could not have plea- 
dad upen the matter Nihil debet, oz, Non Aſſumpſit, 02, Non eſt factum, but he 
gught to avoid the matter by ſpectall pleading, and therekoze here it is a good 
corGdcrafion, t I conceive that ik the Teſtatoz at his full age had aſſumed to 
z the debt, that that pꝛomiſe would have bound him, 9. Eliz. it was the Caſe 
0 Je 20-7 Grey, his Father was endebted to diverſe Merchants upon ſimple 
ontrags, and dyed (ciſed of diverſe Lands which diſcended to his Son and 
Brie e in Fer, e Credito2s dem inded their debts of the Heir, who anſwered 
neo them, ik my F.ther were endebted unto you, J will pay it, and upon that 
pꝛomiſe an Action wis adjudged maintainable, although the Heir by the Law 
wis not cy: ge. Ale, and alſo here the Defendant is to have eaſe, and ſhall 
avgid trouble of Suites, ko: perhaps if ſhee had not made ſuch pꝛomiſe, the 
Polaintift would have ſued her preſently, which ſhould be a great trouble unto 
her, and therekoꝛe it is a good conſideratign. Cooke contrarp, no conſideration 
can be aged, ik not, that it touch either the charge of the Plaintiff, oz the bene⸗ 
nit of the — efcndant, and none of them is in our caſe, fc2 the Plaintiff is not 
at any charge, koꝛ which the Qekendant can have any benefit, foꝛ it is but the 
foꝛbearance ofthe payment of the debt which tee was compellable to pay, and 
as to the (uit of the Chancery, the lame cannot make any good conſideration, 
fo2 there is not any matter in the Caſe, which gives cauſe of ſuit in Chancerp, 
fo2 they will not o2der a matter there which is direcklpagainſt a Rule and 
Maxime of the common Law. As ifa Feme Covert be beund, &c. and the 
Obligee bun Her into the 5 y, and ika man threaten me, chat ik J will 
not pay to him ten pounds, he will fre me in the Chancery, upen which J pꝛo⸗ 
mile to pay it him, no Action will lye: And an Inkant is not chargeäble up⸗ 
on an contr' ict, but koz his meat, dzink, and neceſſary Appart, 19 E. 4. 2. 
And in Debt upon ſuch necellarp Tontrack, the Pläintiff cught to declare 
ſpecially, ſo asthe whole cert.inty map appear upon which the Court map 
judge, ik the erpenſe were neceflary and cenvenfent oz not, and upon n the rea- 
ſonablenelle of the pꝛice, foz otherwiſe, ik the nereftitp of the thing, and reaſons 
ablenelle of the price doth not appear, the Thancelio2 himſelke would not give 
any remedy, 92 rceampence to the party, Wray Juſtice concei ved, that the 
Action would not lpe, fo2 the contract was void, and the Jnfaat in an Action 
againſt him upon it may plead, Nihil debet: And if an Infant ſell goods fo2 
money and doth not deliver them, but the Aendee takes them, he 1s a Trel— 


palloz, but il the Inkant had been bounden in an Obligation with a ſurcty, and 


after? wirds af his full age he in conſideration thereof p2oniſeth to keep his 
tv h. rmlelle. but upon that promiſe an Action lpeth, for the Inkant cans 

10 3206 non eſt factum, which ſee Mich. 28. and 29. Eliz. in the Caſe af one 

Edmunds: And alterwarde it was adjudged againſt the Plaintiff. 


Trie, 29; Er. dt Inthe Kings Bench. 


CLVII. Charnock and Worfleys Caſe. 


wHarnock and his Wife brought a Wait of Error againſt Wortley, the 
(Caſe was that the 2usvand and Wife, the Tilke being within age levp⸗ 
a Fine, and the Wife upon inſpection was adjadged within age, and it was 
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moved, if the Fine ſhould be utterly reverſed, oz as to the TU1tfe only, and 
chould ſtand againſt the Yusband, and by Godfrey the Book of 50 E. 3. 6, 
was vouched where it is ſaid by Chandith, that where ſuch a Fine is reverſed, 
the Plaintiff ſhall not have execution till after the death of the Yusband ; and 
by Coke and Atkinſon, a Fine acknowledged by the Yusband and Tl ife, is 
not like to a Fecffment made by them, foz in caſe of Feoffmmt ſomething 
palleth from the Yusband, but in cale of a Fine all paſſeth ont of the TWfe; 
and the Conuſee is in by her only, and Atkinſon ſhewed a Pꝛeſedent in 2 H, 
4. where the Kine wes reverſed koz the whole, and allo another Pzeſivent, 
P. b. H. 8. Rot. :6. A Fine levyed betwirt Richard Elie Plaintiff, and N. 
Ford, and Jane his Wife Defozceants, the Mike being within age, and Judg⸗ 
ment was given. quod finis predict. adnulletur, & pro nullo penitus habeatur, 


and that the Husband and wife ſhould be reſtoꝛed, and thereupon a Wait illu⸗ 


ed to the Cuſtos Brevium, to bꝛing into Court the Foot of the Fine, and it was 
pꝛeſently cancelled in Court, Wray, this is a ſtrong pꝛeſedent, and we will 
not varie from it, if other Pzcſivents are not contrary. Gawdy (who was the 
ſame day made Juſtice) the Fine cannot be reverſed as to one, and ſtand as 
to the other, and relembled it to the Caſe of Lirtleton 150. where Land is gi⸗ 
ven to Husband and Wife in ta ile bekoze coverture, and the Husband aliens, 
and takes back an eſtate to him and his Wife fo2 their lives, they both are re⸗ 
mitted, koz the Mike cannot be remitted if the Yusband be not remitted: 
And a Preſedent was cited to the contrary, 7. Eliz. where the Caſe was that 


the Busband and Mike levped a Fine; the Yusband dyed, the Wife being ; 


within age the Mike took another Yusband, and they bzoughf a Wt of Er⸗ 
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roꝛ, and the UWife by inſpection adjudged within age, and the Fine was rever⸗Kgand good 4. 
ſed as to the Wife and her Yeirs : And it was argued by Golding, that here eainſt ano- 
the Wait of Erroz ought to abate, fo2 the Wait is too generall, whereas it her 


ought to be ſpectall, Ex querela A. B. nobis humillime ſupplicantis accepimus,&c. 
See the Book of Entries 278. Alſo the purcloſe of the Wait is, ad damnum ip- 
forum, the Husband and the Mike, whereas the Mike only hath loſt by it, 
and as to the Fine it ſelfe, he conceived, that it ſhonld be reverſed but as to 
the UI ife, as it a man of full age, and a man within age, levy a Fine, ina 
TW zit of Erroꝛ bꝛought, the Fine ſhall be reverſed, as to the Inkant only, and 
ſh ul ſtand againſt the other, and he cited the Caſe of the Loꝛd Mount joy, 14. 
Eliz. Where a man ſeiſed in the right of his Wife acknowledged a Statute, 
and afterwards he and his UW tte levyed a Fine, and he laid that during the 
life of the Busband, the Conuſce cf the ine ſheuld Hold the Land charged 
with the Statute : Alſo in the Peeſe>ent of 2 H. 4. the Jutgement 1s,thaf 
propter hanc & alios errores, the Fine ſhould be reverſed, and Þ concetve that 
another Erro2 was in the ſaid UW zit, fe; which the Fine might be reverſed in 
all, viz. the Fine was levped of two parts of the anno? of D. without ſay- 
ing in tres partes dividend, And ſce that where two parts are demanded ti 
Tal zit, the Wi art hell ſay (-, Breif 244. Coke centrarv, and is to the Liſt mat: 
er I confeſſe the Law is ſo in a Wit, but not in a Fine, fc2 the fame is buf 
a Conveyance, fo2 if I be ſeiſed of a ddannez, and 4 grant to you two parts of 
the laid Banno?, it is clear, it ſhall be intended in three parts to be de video, 
And as to the pꝛincipall matter J conceive, when the Fine is levped by the 
Pusband and Uife, it (ſhall be intended thit the Wand whereof, &c. is 
the Inheritance of the Tike, if the contrary be not ſhewed, and therefoze if 
the party will hate an elpetiall Reverſall, he cught to ſhew the kpeciall mats 
ter, es in Engliſhes Cale: A ine was levped by Tenant foz life, and he in 
the revernon being within age, bzingeth a TU at of Erroz, now the Fine ſhall 
be reverſed as to him in the Reverſion, but not as to the Tenant foz like, but 
here it ſhall be intended the Inheritance of the Wife, and that the husband 
hath nothing but in the right of his dan ike. and therekoze ſhee ſhall be reſtoꝛed 


fo the whole, foz nothing palleth from the Husband, but he ts named with his 


MN 2 ULtg 


Ca ce and Puxlins 
3 Cale. 


Wife only foz confozmity, 11 H. 7. 19. A takes to Wite an Inheretrix, who 

is attainted of Felony, the King ſhall have the Land pzeſenfly, by which it 
appeareththat all is in the Wife, and {hee ſhall be reſtozed to the whole, and 
the Judgement ſhall be accoꝛding to the two P2eſidents cited befoze: And as to 
the Pzefident cited 7. Eliz. the ſame is not to the purpoſe , foz the ſecond 
Yusband was a ſtrenger to the Fine, foz which it ſhould be abſurd to reverſe 
the Fine as againft him: Egerton Solicitoz Generall; Pzeſidcnts are not 
ſo holy, quod violari non debeant, as to be rules to other Judges, in perpetuum, 


and J conceive that the Fine Hall be reverſed as ts the TWife only, foꝛ the 


Fine is but a Conveyance, and the Yusband may lawfally convey the Land 
of his Wife fo2 his life, and ik the Yusband alone had levyed the Fine, 
the ſame had bounden the Mike during his life, ik a woman Leſſee fox life 
taketh to Husband him in the Reverſion, and they joyne in a Fine, the Mile 
then being within age. now in a zit of Erroz bzought thereof, the Fine 
ſhall ſtand as to the Inheritance of the Husband, but ſhall be reverſed as to 
the Intereſt of the Wife. Coke, it ſhall be intended here, ail the Intereſt and 
eſtate in the Land to be in the Wife, as 20 H. 7. 1. Where tbe Husband 
and Wife are vouched, it ſhall be intended by reaſon sf the Warranty of the 
Wife only, and ſo the Counter-plea ſhall be of the ſeiſin of the Wife and her 
Anteſtoꝛs: Wray, when the Yusband and Wife joyne in the Fine, it ſhall 
be pꝛeſumed, the Inheritance of the Wife, and ik it be otherwiſe, it ought 
to be ſpecially ſhewed, and as to that which hath been laid, that if the Busband 
alone had levyed a Fine, it ſhould have bounden the Wife during the life of 
the Yusband, the ſame is true, but ſuch Fine is but a diſcontinuance, but the 
right continneth in the Wife, but when the Hus band and TWtfe joyne in the 
Fine, all paſſeth out of her, and if the Fine in ſuch caſe foz the Inheritance 
ſhall be reverſed in all, to whom belongs the Free-hold, and fo whom ſhall he 
be attendant. Gawdy, 12 H. 7. I. In a Præcipe quod reddat againſt thzee, 
they vouch leverallp, the Uoucher was not received, and yet they might have 
ſeverall Cauſes of Uoucher, but the Law pzeſumes they are Joynt-fenants, 
and have a joynt cauſe of Uoucher, if the contrary be not ſhewed: And afters 
waids Indgement waz given, quod finis predict. reverſetur, and Wray ſaid 
had confozmed with many of the other Juſtices, who were of the lame opini⸗ 
on. Gawdy, the Fine ſhall be reverſed in all, 02 this is au Erroz in Law of 
the Court, F. B. 21: D. Foz by this Fine the Yusband giveth nothing divi⸗ 


ded f2om the eſtate of the Wife, but all paſſeth from the Nike, and therefoze 


all ſhall be reverſed, and if the Fine ſhould be reverſed as fo the Mike only, 
then the Fine levyednow by the Husband alone is a diſcontinuace, by which 
the Wife by the common Law ſhal be put to her Cui in vita, and that is not rea 
ſon; alſo we cannot by this Reverſall, make the Conuſee to have a particular 
effate during the life of the Wife : And therefoze the Fine is to be reverled 
foz the whole, and as void fo2 the whole to the Conuſee. 


Trin. 30. Eliz. in the Kings Bench. 


CLVIII. Cage and Paxlins Ce. 


ſJAnel Cage bought an Action of Treſpaſſe againft Thomas Paxlin foz 
Lreſpaſſe done in a Cleſe of Wood, called the Frith. Cloſe, and in the 
Parke, and fo2 faking of certain Loads of Mood: The Delendant pleaded, 
that the Carle of Oxford was ſciſed of the Panno2 of W. of which the place 
where, &c. is parcell, and leaſed the ſame to JS fo2 peares, excepting all 
Woods, great Trees, Limber trees, and Under⸗woods, & c. And covenan- 
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cage and Paxlins 
Caſe. 


ted with the Lellee and his Aſſignees, that he might take Hedg⸗boot, and Fire- 
boot, ſuper dicta premiſſa, and ſhewed further, that the ſaid 15 aſſigned his 

Intereſt unto the Defendant, and that he came to the ſaid Clole called the 

Frith. Cloſe, and cut the Nl ood there fo2 Fire-boot, as it was lawfull foz him Leaſe of 

to doe, &c. And note, that after the Leaſe afozeſatd, the laid Carle had aſſu- Lands excep 
red the Inheritance thercof to Cage the Plaintiff, And it was argued by g che wood. 
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Godfrey, that the Lefſee cannot take Fire-boot in the ſaid Cloſe, foꝛ the wood 
&c. is excepted, and was never demiled, and by the exception of the wood, the 
ſoile thereof is excepted : See 46 E. 3. 22. A lcaſed fo life certain Lands re- 
ſerving the great wood, by that the ſoile alſo is reſerved, vi. 33 H. 8. to Re- 
ſervation, 39. 38 H. 8. 13. And by the wozds of the Covenant, the intent of 
the Welloꝛ appeareth, that the Wellee (hall have his Fire⸗boot out of the reſi⸗ 
due of the Lands demiſed, foz pramiſla here is equivolent with pradimiſla : 
And he cited the Caſe moved by Mountaine cheif Juſtice, 4. E. 6. in Plowden, 
in the Caſe betwixt D:ve and Manningham, 66, A. leaſeth unto B. a Manno: 
fo2 veares, excepting a Cloſe, parcell of it, rendzing a Rent, and the Leſſee is 
bounden to per kozme all G2ants, Tovenants, and Agreements, contenta & 


expreſla aut recitata, in the Indenture, if the Leſſee viſturbe the Lefo2, upon 


his occupation of the Cloſe excepted, he hath fozfcited his Obligation, &c. 
But our Caſe is not like to that And if I ict the anno? of D. foz pears, ex⸗ 
cept Gzeen-meadow, and afterwards J. covenant that the Weſlee ſhall enjoy 
the Pzemiſſes, the ſame doth not extend to Green-meadow. Snagg Ser jeant to 
the contrary, and by him præmiſſa, are not reſtrained to prædimiſſa, but to all 
the Pzemiſſes put in the fozmer part of the Indenture of Demiſe, therefoze 
the Leffce ſhall have Fire⸗boot in the one, and the other, and he put a diffe- 
rence betwixt all Woods excepted, and all woods growing excepted, foz in 
the one caſe the ſoile paſſeth, in the other not; And as to the Caſe cited befoꝛe 
in Plowden, 66. that's true, fo2 exception is an Agreement: And he ſaid that 
by that exception the ſoile it ſelfe is excepted, and theſe woods which are na- 
med by name of woods, contrary where a Cloſe containeth part in woods, and 
part in Paſture; And by the exception of Timber⸗trees, and Under-woods; 
all the other woods arc crcepted, but not the loile: As ika man grant all his 
Lands in D. Wand, Meadow, Paſture, and woods thereby palleth, by ercep⸗ 
tien of this Cloſe of wood, the loile alſo is excepted, and he concetved, that al- 
though all the woods be cxcepted, pet by the Covenant an Intereiek paſſeth to 
the Lelſee, ſo as he may take Fire-boot without being put to his Action of Co— 
venant: As 21 H. 7. 30. A. leaſcth unto B. foz life, and Covenants in the 
Indenture of leaſe, that he ſhall be diſpuniſhed of Wafk, although the ſame be 
penned by way of Covenant. yet it is a good matter of Bar being all by one 
Deed: And afterwards Judgement was given koz the Plaintiff, as to that 
Clole of wood called Frith- Cloſe; but as to the Parke, foz the Defendant, fo2 
the Frith-Cloſe was all excepted, ſcil. the wood and the ſoile: And theſe woꝛds, 
ſuper præmiſſa, ſhall be intended ſuch things which were demiled, and na o⸗ 
ther, and by this Tovenant, the Leſſec hath power to take the wood upon the 
other Lands, although that the wood be excepted, koꝛ the ſoile was demiled, and 
he ſhall not be puniſhed in Treſpalle, and put to his remedy, by Action of Co- 
benant againſt the Y-efſoz : And by Wray, thore is not any colour againſt the 
Plaintiff foꝛ the Frich Cloſe, if not that the Defendant had averred, that there 
is not any wood upon the other Lands not excepted but demiſed ; And this 
Word, Præmiſſa, doth not ertend by conſtruction to this mentioned befo2c. be⸗ 
ing excepted, but only tothe things demiſed. 


Rivett and iUyunetts 2 and Iwogoods 
Caſe. Cale. 


Trin. 30. Elix. In the Kings Bench. 


CLIX. Rivett and Rivetts Caſe. 


Ee Rivett bzought an Action upon the Caſe againſt George Rivett, 
and declared, that where it was pꝛetended to the Defendant, that one R 
made his Mill, and by the ſame deviled certain Legacies to the Defendant, 
and the Plaintut upon that had ſued in the Pꝛerogative Court of Canterbury 
foꝛ to diſpzove the ſatd Will : And if he proſecutus fuiſſet, he might have dil⸗ 5 1. Fit 70000 
pꝛoved the ſaid Mill, and ſo defeated the Defendant of his pꝛetended Lega *' pe ND 2rcepilon: 
Aſſumpſit. dies: The Defendant in conſideration that the Plaintiff, ultra non procede- 1 + all 
ret, did pꝛemiſe to give to the Plaintiff one hundred pounds: and averred, „tteint 
that he had ſurceaſed his ſaid ſute; And further declared, that licet the Deken⸗ ä 
dant, ad hoc requiſitus fuerit tali die & anno, &c. It was moved in arreſt of 
Judgement, that here is not any conſideration. foʒ the Defendant hath not any 
meanes to compell the Plaintiff fcz toſurceaſe his ſute, fo2 there is not any 
crolſe pꝛomiſe ſet fozth in the Declaration; And although that he doth ſur⸗ 
* ceaſe his ſute , yet he may begin the ſame again, and therefo2ze the Plaintiff | 
ought to have ſhewed in his Declaration a Releaſe oz other diſcharge of it, ass £ 
the caſe was 3 Eliz. repozted by Bendloe, A was bound unte B in twenty ent © 
pounds, and afterwards A pꝛomiſed to E, that in conſiveration the laid A one 
ſhould not be damnified by reaſon of the ſain Bond, to give the laid B ten akt. 
pounds, and upon that pꝛomiſe B bzonght an Action upon the Caſe, and ſhewed, e wile: 4 
that the Defendant was not damnified by reaſon of the laid Bond. But it te 
was adjudged, that the Action was not maintainable upon that matter, becaule 8 Wann e. 
that the Plaintiff did not ſhew in his Declaration, that he had releaſed oꝛo - alt W 
therwiſe diſcharged the Defcndant of the ſaid Bond, and ſo no conſideration (un 
in the caſe. 0 Wu 
Requeſt, Another Ercevtion was, becauſe the requeſt is not layed certainly, but gene⸗ tr lk 
rallp, licet requiſitus, and doth not ſay by whom he was required, 02 what thing |:: 
to do: And akterwards a Pzeſident was ſhewed , Trinit, 28. Eliz. ror. 523. 
betwirt Smith arid Smich. An Aſſumpſit, in conſideration that the Plainiiff 
ſheuld not impleav the Defendant upon Bond: And the Plaintiff hav $udge- 
ment to recove. And as to the requeſt it was ſaid by Kempe, that there are 
many Pzeſidents , that a Regue { generally levped is ſufficient ;: And after 
wards in the principal Taſe Judgement w.is given fo2 the Plaintiff, 


"ade dns ver! 


Tr in. 30. Elis. In the Kings Bench. 


C XI. VWicei:randg vogood⸗s Caſe. 


Heeler bzaught an 5 ArME ag: Twogood,and it was found 
VP ſpecial verdig, that che Earl of Oxford was ſeiſed of the Mannoꝛ of 
Hornely, in which were divers Copp⸗holds: And chat the ſaid Carl teaſed the 
ſaid Mannoꝛ to one Heywood foꝛ one and twenty veares, to begin two veares 
after. Except all caſualties and pꝛaſits of Crurts, which ſeverallp did not 
palle the value of fir ſhillings et;ht price. And afterwards the Carl bar⸗ 
gained and ſold the Reverſion to Anchony Cage: And afterwards a compo⸗ 
ſition was made betwixt Anchony Cage and the Lellee, by which the Leflce 
did grant any covenant to x with tyo {aid A Cage, that he would permit the laid 
a oh Cape pcaceably to hold the Courts and to take the pzofits ts his own 
e,Proviſo,that the ſaid Lefſce ſhould have the Rents of the Copp-⸗holders and 
Won holders : And afterwards the Leſſee granted over his Intereſt in the 


ſaid 


— — 


Stretton aud Tay- Frhe & Queen againſt Lemis, 
lors Cale. 2. Green, and others. 


ſa id Term. It was moved by 1 owle, that by this Exception the Tourt Ba⸗ 
ron is not extepted noz ſevered from the Mannoꝛ, noz deſtroped, [£2 it is inci⸗ 
deat to the Mannoꝛ, and this Covenant betwirt the Welſce and Anthony Cage Con enant 
amounts to a gr ant of the Tourt to Anthony Cage. See 4qE 3. itz. Man- amounts to: 
nors de faits 144. and 29 E 3. Burr. 280. and ſee 37 H 8. and! E 6. Br. Evan 
Leaſrs 60. That where I S Covenants , & conceſlit to I N, that he ſhall 
have twenty acres of Land in B foz one and twenty yeares, it is a good Leaſe, 
{©2 this woꝛd conceſſit is as ffrong as dimiſit. And it was moved, that here 
latte der the Earl leaſed foz peares to begin two peares after, and the Uellee being in 
durt of Cate, poſſeſſion, doth continue it after the two years, and afterwards befoze any en- 

de might den try the Lecker allignes over his Intereſt, that the ſame is not a good grant, but 
as nem only a Right: Wut by the whole Court the grant was holden good, notwith⸗ 
Utta non p ſtanding the laid Exception: And it was holden allo, that the Covenant (ut 

unds and et ſupra) was void, fo although that Anthony Cage hath authozitp to hold the 


hat licet the d Courts,yet it ought to be in the name of the Leflce, 
s meded in att; 


1 Trin. 30. Eliz. in the Kings Bench. 
Aa CLXI. Stretton aud Taylors Caſe. 
r diſcharge cl. _ = | 
md unto Bin: QQTretton did infozme againſt Taylor upon the Statute of Uury : „ EG. 
eration ther Oquitur tam pro Domina Regina, quam pro ſeipſo: And the Queens Attoz⸗ upon che ca- 
gie the len: NEV entred upon it, &c. non vult proſequi, and that was pleaded in Bar againſ cure ot Ufury = 
ge Cale ndl. the Inkozmer fo2 the whole: And by Wray, the lame is not any Barre to the Ka by che 
ud Pond. Inkozmer, But Popham the Attoznep general laid, that by the favour of the e e e 
that matter 6: Court he would maintain the authoꝛity of his place, which his Pꝛedecelloꝛs p on hoy net : 
i hat releaſ? had enjoped, foꝛ he ſaid, it cannot be kound by any Reco2d in this Court, Com- mer. : 
bſonaconſac? mon Pleas,o2 the Exchequer, that the Jnfozmer had p2oceeded where the At⸗ 
oꝛney General had made ſuch an Entry, fo2 we have not uſed to do it without 
dental tez eee conſideration, fe2 if the Infozmer hath ceaſed to pꝛolecute the Sute two 
= (hat o thice Termes, then we vuſcd to enter a Non vult proſequi. Foz it is not 
denken * — that the Subjeg chould be moleſted o2 attendant lo long ithout juſt 
. 28 tcl: caule, and it is not againſt L w, that in perſonal Suits the an of one ſhould 
jon th, 5 1 -P2ejudice the other: And the Queen is the principal party in this ſute, fo2 
Plaine f 5 ti the Replication ſhall be mide in the name of the =iecn only , and not of the 
Leh pe, 1 ig Ji afo2mer ? And afterwards by Award of the Court it was ruled „ that that 
ficient Entry vy the Attorney is not any Barre, quoad the Inkozmer, lo if the Queen 
e Pl? uu. be Nonſuit » fo the Nonſuit of the Inkozmer is no Barre againſt the Nueen : 


And Wray laid, that luch was the opinions of Anderſon and Gavidy Juſti⸗ 
e, Ke. 


—_— " 
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rinit. 30. Elix. in the K1 ings Bench. Inirat, E 
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nn Queen ag ir; 11 cwis, Green, and oi bers. 


vil 
10 Ati Inke zmation 102 the Qucen againſt Lewis, Green, and others: The 
| Cale Was, Ring E 6. was ſeiſed of the Mannoꝛ of Stepneth,and tweaty as 
res of Lands in Stepneth , called Stepneth Marth, and of another Barth alſo . 
ltc: we aur "alled Stepneth Marſh, and granted unto the Lozy Wentworth and his Weires Grants of the 


-» 


br whill "he Mannoꝛ of Stepneth in the County of Midd. Nec non mariſcam in Stepneth, 782, 
725 ppel. Stepneth Parſh in com. prædict. nec non omnia terr. & ten. eidem 
le e anerio five premiſſis pertinent. And if the twenty acres , called Stepnech 
hall arc not parcel of the laid Mannoz paſſe, o2 not, was the Queſtion: G cok, 
that 


— 


120 The Queen againſt Lewrs, 
Green, and others. 


Lined 


—— — — 
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that they thail paſſe : Pere this grant doth conſiſt of thꝛee parts; 1. The 
grant of the Þannoz; 2, Nec non mariſcum in Stepneth 3 3: Nec non omnia, 
terras & tenementa dicto Manerio ſive præmiſſis pertinen. And by the ſecond 


- 


clauſe theſe twenty acres ſhall paſſe, be the ſame parcel o2not , and the latter 


w62ds cannot referre to that, foꝛ it is certainly expzefſed before, And the caſe 
lately agreed in the Ceurt of Wards betwixt Bronkor and Robotham was ci 


ted, which was, That the King being ſeiſed of the Mannoꝛ of Sandridge and 
Newnam, parcel of the peſleſtions of the Bonaſtery of Saint Albans, and part . 


of the Mannoꝛ of Newnam extended into the Partih of Sandridge, and the King 
granted the Mannoz of Sandrige,nec non omnia, terras & tenementa ſua in San. 
dridge, dicto nuper Monaſterio pertinen. nec non omnia, terras & tenementa ſua 


b 1e 
n“ 


{1093 


dicto Manerio de Sandridge pertinen. By which grant, although that the latter 1 I 


clauſe doth reſtrain it to the Pannoz of Sandridge, vet the general woꝛds of the 
ſecond clauſe ſhall extend fo make palſe oli the whole £Bannoz of Newnam, 


which extended into the Parith of Sandridge , anda Decree was in the ſaty 


Ccurt accozdinaly. 
At another day the caſe was argued, and the caſe put to be thus. Ring Es. 


was ſeiſed of the Mannoz of Hackney ani; Stepnerh in the County of Midd; 
within which was a great March, called Stepreth Barſh,parcel of the Pannoz . 


of Stepneth , which the Ring had by exchange cf the Biſhop of London, and 


there were alſo twenty acres of Lande which were lying in Stepneth Marſh, 
and were known by the name of Stepney March, late parcel of the poſſeſſions ' - 


of the P3iozy of Grace, and grant en unto the Lozd Wentworth and his Yeirs, 
Dominia five Maneria ſua de Hackney & Stepney , nec non mariſcos ſuos de 


Stepney in Stepney prædict. nec non o nia Maneria terras & tenem. & mariſcos 0 
duke fer peitts 


dictis Maneriis aut cæteris præmiſſis pertinen. If theſe twenty acres paſſe 
in the general woꝛds in the firſt Nec non, £2 if the wozds in the ſecond Nec non 
(dictis Maneriis periinen.  dcfh reſtrein the generality of th: firſt woꝛds, was 
the queſtion : And by Phillips th: tuconty acres doe not palle, foz the grant of, 
the Ring ſhall be alwayes taken to a common intent: And becauſe here the 


by general entendment ſhall be intended to paſſe, ſcil. the great Barſh, Which 


was in truth parcel of the $Þannoz of Stepney, and not the twenty &cres which 


the Ring hath by a ſpect] title, olcheugh that, ex vi termini, the grant may ex⸗ 
Grants of the tend unto it: Alſo the grant of the Ring ſhall be taken, ſecundum intentionem 
King taken Regis, and net in deceptionem; and here it appeareth, that the intent ok the 
ee to King was not, that theſe fwenty acres ſhould palte, 1. the King grants Mane- 

thing pertinen. to thoſe twenty acres, therekoze his intent was not fo palle 

them. Secondly, the grant is to hu ve them as kully as the Biſhop of London 


lf oben Liyerl 


Jun mud 
King hath theſe char ſhes by ſeveral titles, that March only ſhall paſſe, which 


bk te Joan his 


ria ſua & terras,and all Lands, &c. iiſdem pertinen. but it is not part of any. | 


had them, without mentioning of the P2122, Thirdlp, as fully as the Biſhop Witt 
had granted them-to us, but the Bishop had not granted theſe twenty acres to þ 


fo the King. Fourthly, in the Letters Patents the King recites the value 


of the Bannoz of Hackney and Stepney, but ns value of the twenty acres (Quæ- fut 


re, what difference there is betwirt Stepney Barth & the Marſh of Stepney. ) As 
to the firſt, the grant is, iiſdem & ita præmiſſis pertinen, which woꝛd præmiſſis 
includes the pꝛemiſles oz otherwiſe ſhoutd be void: ©ccondly, the Woꝛds as the 


Biſhop had, and as amplie as we have from the Biſhop are ſurpluſage, and ni⸗ 


hil operatur by them. And ifthe King hid not the ſame of the Eiſhop it is 


not matzrtal.but they ſhall parſe notwithtanving, becauſe by a ſpecial name: 
As if the King grants to me Manerium de Dale, quod a nobis nuper concelat. 
fuit, and in truth it was not concealed, pet it ſhall paſce by his ſpectal name: 
But if the grant had been; Proviſo, that ik the ſaid Pannoꝛ were toncealed, &c . 
the ſame had been good, fc2 it is good by way of Proviſo, but not by reference. 
As to the valuation the ſame is not material, kez who can reſtrein the batinty | 
ol the eing. 20 F 4.7, and 8. The King granted omnes Advocationes 
| pertmen - 
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Pier and Lever - 
ſuchs Caſe. 
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pertinend.fo ſuch a Pziozy, quas nuper conceſſimus patri, of the Patentee, al- 
thougy the King had not ever made ſuch a grant, pet it is a good grant to the 
Sons, cauſa qua lupra. Gawdy Juſtice concei ved, that the twenty acres did 
palſe , and He confeſſed the caſe betwixt Bronkor and Robotham to be good 
Law,fo2 there the intention is fully, that all appertaining to the Monaſterp, 
whether it were parcel of the Pannoz of Newnam oꝛ of Sandridge, paſſeth, 6 E 
6. 8. Dyer. A man leaſeth all his Meadows in A containing ten acres, 
Whores in treu“) cp are twenty acres, all paſſeth,&c. And ik the King grant 
the P.unoz of D to A; and further ſaith, Damus & concedimus, ſo freely as 
Is had it, and! S never had it, pct fye grant is good: And as to the milreci⸗ 
tel ot the value, the ſame is helped by the Statute. Clench Juſtice to the 
ſame intent; and the Lury heth found , that the twenty acres are parcel of 
Scepney Marſh. W ray to the ſame intent, againſt expꝛelle woꝛds no favour 
hall be given to che King, And note, that the Marſhes pertaining to the 
Dianne? are in the third clauſe, ergo, the Darth in the lecond clauſe ſhall be in⸗ 
tended a Darth in grefſe , oz otherwiſe it ſhould be idle. And afterwards 
Judgement wis Ziven againſt the Qucen. 


5 — — — 


Tren. 30. E 2, In the Kings Bench. 


Piers and Leverſuchs Caſe In Ejedd one 
firms. 


II. 


T was found by ſpecial verdict, that one Robert Lever ſuch Grand- father of 

the Defendant , was Tenant in tail of certain Lands, whereof, &c. and 
mide a Leaſe fo: yeres to one Pur. who alligned it over to father of the 
Platatiff. Robert Liverſuch died: Wihis Son and Heir entred upon P, Who 
re⸗entred. Wdemiſed without other wo2ds the Land ko the ſaid P foz life, 
the remainder to Joan his TU fe fo2 life, the remainder to the Son of P fo2 
hifc with warranty, and made a Letter of Attowney therein to enter and dcl1- 
ver (cifin accozdingly. P dyed befozc that the Livery was executed, and af- 
terwards the Attozney made {ivery to Joan. W dyed; Ed. his Son and Heir 
entred upon the TM ifr, he re⸗entred, and leaſed to the Plainkiff, who upon an 
ouſter bzought the Action. Heale. When P enfred upon W Leverſuch the 
illue in tail, he was a dillciſoz, d by his death the Land deſcending to his 
Heir, the entry of W Liverſuch, the illue in tail, was taken away : Cook con⸗ 
frary. P by his entry was not a diſſciſo2,but at the Election of W,foz when P 
accepted ſuch a deed from W, it appcarcth that his intent was not to enter as a 
diſfeiſo2 ; and it is not found that the ſatd P had any Den and Heir at the time 
of his death, and ik not, then no dilcent; and there is not any dilleiſin found 
that P. expulit Leverſuch out of the Land. And Judgement was given a- 
gainſt the Plaintiff, And Cook cited a Caſe which was adjudged in the 
Common Pleas , and it was the Taſc of Shipwith, Gzand-father, Tenant in 
tail, Father and Son; The Gzand-father dyed, the Father entred and paid 
the Rent fo the Lelloz, and dyed in poſſcſſton , and adjudged, that it 
wis got any dilcent, fo2 the paying of the Kent doth explain by what 
title he entred, andſo he ſhall net be a Dilleiſoz but at the Tlection of 1ano- 
ther. 


Trin:t. 
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Sterne and 
| FED Caſe. 


r 


Havithlome and 


Pag e cand Jour- 
Harvier Caſe. 


dew Caſe. . 


. 


n. 30.1 gl. in che Kings Keck, 


18 1127 


ws oy 8 Cc L X1 v. ren ind Clerkes caſe, 


* 


Os We > Ce. 2 1 


| Agreements, 


tawfnl:conveyantcehe- alligned the ſame to 1 8, with divers Covenants. Arti⸗ 
oles und Agreements in the ſaid deed contained, which are 02 ought to be per? 
Fo2zmen:;on his part. It was moved, if this r⸗ 


greement : Foꝛ in ſuch caſe J agree, that Jam poſſeſſed of it, koꝛ every thing 
contained in the deed is an Agreement, and not only that which Jam bound to 
perfezm: As if A recite by wy deed, that J am poſſeſſed of ſuch an intereſt in 
certain Land, and align it over by the ſame deed , and therebp covenant to 
perfozm all Agreements in the deed, ik J be not poſſeſſed or ſuch Intereſt, the 
covenant is bzoken. And it was moved, if that recital be within theſe woꝛds 
of the condition (which are 92 ought to be -perfozmed on my part.) And ſome 


were of opinion, that it is not within thoſe wozds; foz that extends only in futu- 


rum, but this recital is of a thing paſt, oz at the leaſt pꝛeſent. 

Clench, Recital of it ſelf is nothing, but being jopned and conſidered with 
the reſt of the deed it is material, as here, foꝛ àgainſt this recital he cannot ſay 
that he hath not any thing in the Term. And at the length, it was clearly 


Recital, 


reſolved ; that if-the party had not that Intereſt. by a good and lawful — 


ance the — was — 


/ 


Trin. 30. lis in the Kings Ben I. 
CL X V. Page and Jourdens Caſe. 


TH Tt of palle betivirt Page and n the caſe was: A Uoman Tenant 
in tail took 3 Husband, wos made a Feoffment in Fee and dyed. The 
Wie witheut any Entry made a Leaſe foꝛ vears: It wis moved, that the 
miaking-of this Leaſe is an Entry in Law. As if A make a Leale koz Pers 


Treſpaſs. 


A general en- Of the Wand of B, who enters by fozce of that Leaſe , nzw the Leffoz without 


try amounts to ANY Entry is a Diſſciſo2: And it was relolved, that by that Leaſe, that the 
a dilicifin, Free-hold is not reduced ed without an Entry. 


Trin 30. Ez. in the Kings Bench. 


CLXVI. Havithlome and Harvics Cafe. 


20 n upon 
the Statute of 


5 El Loſe: 9. Sictute agunl{ him who was ſerved with pzccels, ad teſtificandum, &c. aud 
doth not appear, not having any unpediment, &c. and ſhewed that moceſs Was 
ker ved upon the Dekendants Wire, and ſuſticient charges, having regard to 
her degree and the diſtance of the place, &c. t endꝛed to her, and vet ſhe did not 
appear. And it was found fo2 the Plai: ififf, It was moved in arreik of 

Judgement, that the Declaration is not good, becauſe the Plaintiff in letting 
loꝛth that he was damaged koꝛ the not appearance of the Wife accoꝛding fo 15 
pꝛoceſs, hath not ſhewed how damnified: Alſo it was moved, that 4 : : 

| X over 


i -Þe Caſe was. that A by his Deed Poll retited, That (whereas he way , 4 g 
. poCelſed-of 5exicin Lands fo2 yeares of a certain Term. Er good and 


cital ( whereas he wis) be 
un Article oꝛ Agreement within the meaning of the co:.difton of the ſaid Db⸗ 
ligation, which was given te perfozm, &c. Gawdy conceived, that it is an a⸗ 


Av ichlome bꝛought an Action upon the Statute of 5 Eliz. cap. 9. again 5 | 
Harvie aud his Wife fo2 the penalr) vp of ten pounds given by the (LD — 
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Musket and Cole, 
Caſe. 


Covert is not within the ſaid Statute, foz no mention is made of a Feme Co- 


vert, and thercfozc upon the Statute cf Weſt, 2 cap. 25. If a Femme Covert 
fail of her Kecozd,fhe ſhall not be holden diſſeifſrefſe > no21mpaſoned. Alſo 
here the Declaration is, that the Plaintiff tendered the charges tothe Wike, 
where he ought to have tendered the ſame to the Husband. 

To theſe thꝛee Exceptions it was anſwered. 1. That although the party 
be not at all damnified, yet the penalty is fozfcited. 2. Feme Coverts are 
within the ſaid Statute,otherwiſe it ſhould be a great miſcheif, foꝛ it might be 
that the might be the only witnelle: And Feme Coverts, ik they had not been 
exp2efly excepted, had been within the Statute of 4H 7. of Fines. 3. The 
wife ought to appear,therefo2e the tender ought to be to her : And afterwards 
Judgement was given foz the Plaintiff, 


Paſch. 30. Ehz, in the Kings Bench. 
CLAY It, Dellaby and Haſſals Cale. 


N an Action upon the Cale, the Plaintiff declared that the Defendant in 
[ confivcration that he had retained the Plaintiff to go from London to Paris 
to Merchandize diverſe goods fo the pzofit of the Defendant, pꝛomiſed to 
give to him ſo much as ſhould content him, and allo to give him all and every 
ſum of money which he ſhould expend there in his Affaires, æ further declared, 
that he was contented to have twenty five pounds foz his labour, which the 
Defendant refuſed to pay ; And exception was taken tothe Declaration, be- 
cauſe there is not ſet dawn any place oꝛ time of the notification of his content 


ment, foz the ſame is traverſable: Gawdy, the Iſſuc here is; non Aſſumpſit, AHumpſi. 
and therekoꝛe that matter as out of the Wook, Cook: Ik one allume to pay 
twenty pounds to another upon requeſt, although the Dekendant plead, non 


Aſſumpſit, vet if the plate and time of requeſt ve not ſhewed, Iudgement ma⸗ 
ny times hath been ſtayed, fo2 uo Anton without a Kcqueſt, ſo here without 
notificetien of his contentment, no Action, therefo2e he sought to ſhew it: 
Gawdy, the ground of this Action is the Aſſumpſit, but that cannot be certain 
without Declaration, and thereof notice cught to be given to make certainty 
of the duty, but not io enfo2ce the pꝛomiſe, but in pour caſe, without a Requeſt 
Aſſumpſit will not lye; But here it being but conveyance, the certainty of the 


time and place is not neceſlarp to be ſhewed, but the generall fozme ſhall 


ſerve, foꝛ it is buf inducement : As ik a man will plead a deviſe of goods to 
him, and aſſent of the Erecutozs to take them, he need not to ſhew the time 
and place of the aſſent. Gawdy, at another day, ſaid that Judgement ought 
to be given foz the Plaintiff, the Aſſumpſit is the ground and cauſe of the 
Action, and the ſhewing of the contentment is only to reduce the Action to cer⸗ 
tainty ; And Judgement was given koz the Plaintiff, 


Irin. 3D. Fiz, in the Kings Bench. 


CLXVIII. Muxket ard Coles Caſe 


1 Musket bꝛought an Adion upon the Caſe againſt Cole, and ve- 
clared that in conſideration, that the Plaintiff had payed unto the De- 
fendant fozty ſhillings, foꝛ the Debt of Symon his Son, the Defendant pꝛo⸗ 
miſed to deliver to him, omnes tales billas & Obligationes, in which his Son 
was baunden to him; which thing he would not dee, and it was found by Uer⸗ 
dic fo the Plaintiff : And it was moved foz ſtay of Judgement, becaule the 
Plaintiff had not averred in his Declaration, that the ſaid Defendant hau 

R 2 Wilo 


Averment. 


Aſſault and 
Battery. 
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Elm and Pel.itary Caler 102 gother 
and Smiths Calc. Cale. 


— ——— ͤ en mn 


18ils oꝛ Obligations, in which Simon his Son was bounden to the Defen- 


daut, fo if there were none, then no damage. And lee Onlies Caſe, 19 Eliz. 
Dyer 356. D, in conſide ration that the Plaintiff had erpended divers ſums of 
1 circa the buſineſſes of the Defendant, pꝛormiſed, &c. Exception was ta⸗ 


ken to th.t Declaration by Minwood and Mounſon Juſtices, becauſe it was 


not ſhewed, in what buſineſles certain, and betwirt what perſons. Gawdy 
The Plaintiff here is not to recover the Bils oz Obligatidas, but . 
onlp, and therekoze neodeth not to alledge any Bils in certain. And 47 E Zz. 
3. A covenants with, tzaTare unto B and his Heines, omnia, terras & tene- 
menta quas habet, iu ſuch Counties, aud fo2 nat aſſurance, an Action of Cove⸗ 
nant was brought, and the Wlaintiff declared, that the Defendant had bzoken 
the ſaid Covenant, and gat he hid required tze Dekendant to make a Fe- 
offment unto him of all his Lands and Tenements in the laid Counties ; and 
the plea was not allowed, fo2 the Land is not in demand, but only damages to 
be recovered. See alſo 46 E 3. 4. and 20 E 3. And in the pꝛincipal caſe, the 
Plains ft hath time enough fo2 the ſhewing fo the Jury what ils oz Obliga⸗ 


tions fox the inſtructing of the Jury of the damages, 


Irin. 30. Elix. in the Kings Bench. 


CLXIX. Engliſh, 22d Pellitary and Smiths Caſe, 


Nan Action of Treſpaſſe of Aſſault and Battery and wounding: The 

Defeydants lay, that they were Lellees of certain Lands, and the Plaintiff 
came to the ſaiy Lands, and took certain poſts which were upon the Wands, 
and they gentlp took them from him: S pleaded, that he found the Plaintiff 
and contendiag koꝛ the laid Poſts, and he to part them moliter, put his hands 
upon the Plain! itt; which is the fame, &c. The Plaintiff replyed, De in- 
juriis ſuis proprus abſque tali cauſa per ipſis P & S allegat. upon which iſſue 
was joyned, which w.s fours fo2 the Plaintiff. It wa moved in arreſt of 
Judgment, chat here was not any iſu*,fo2 the Plaintiff ought leverally to-re- 
vip ta voth pleas afozelatd, faz here are ſeveral Cauſes of Juſfification , and 
his Replicafton, abſque tali cauſa , dofh not anſwer to both. Cook, This 1020 
(Cauſa) is, nomen Collectiyum, which may be referred to every Caule by the 
Detendants alledged, reddendo ſingula ſingulis, and their Juſtifications are 
but one matter, and the Defend ints might have all jopned in one plea. Wray, 
voty pleas depend upon one matter, but are ſeveral cauſes; koz two juſkifie by 
reaion of their Intereſt, and the third fo2 the pꝛeler vation of the Peace. And 
by him and the whole Court, although it be not a good fo2m of pleading, vet by 
reaſonable conſtruction this wozd ( Cauſe) ſh ill be referred to every cauſe,and 


{0 the pleading (hill be maatalned ; And afterwarys Judgement was given 
{oz the Plaintiff. 


In the Kings Bench. Infra. Hill. 30. vt. 


CLXX. Cater and Loothes Caſe. 


4 a Wat of Tovenant the Plaiatiff declared, that the Defendant by his 
deed, whe Doing ate 1 firſt of October, 28 Eliz. did coven ent, that he wauld 
do every act and acts at his beſt endeavour to pzove the UWiIiL of J S, v2 other⸗ 
wiſe , that he would pzocure Letters of Adminiſtratien, by which he might 
convey ſach a Term lawfnlly to the Plaintiff, which he had not rone, licer ſæ- 
pius requilitus, &c. The Defendant pleaded , that he came to Dogoz Drury 
in 
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Action doth not lie which Clench granted. 


—— —ꝛ—— oo - — — — * — . — a ——— —àä☚—õX.[ x —ñĩ — ——2— 


Piers and Hoes 


Caſe. 


— — — —— 


— 


Ul of the ſaid 

I S, but becanſe the Mike of the ſaid 1 S would not wear, that it was the 
TH of her Husband they could not be received to pꝛove it; Upon which it 
wis demurred in Law. It was moved by Williams, that the Acton doth not 
tc, foz there is no time limitted by the Covenant when the thing ſhould be 
done by the Dekendant, loꝛ which he hath time during his like, koz as much as 
it is a collateral thing. See 15 E 4. 31. if there be not a Requeſt befoze; 


but admit that the Covenant had been to perkoꝛm upon requeſt. then the Plain⸗Requeſt. 


tiff in his Declaration gught to have ſhewed an erpecſſe requeſt with the place 
and time of it foz that 15 traverſable. See 33 H 6. 47, 48. 9E 4. 22. Gaw- 
dy, If the Covenant had been erpꝛellp to do it upon requeſt, there the requeſt 
ought to be ſhewed ſpecially : But when a thing upon the expoſitton of the 
Law only is to be done upon Requeſt , ſuch Requeſt alledged generally is 
good enough. And by Wray, the Covenanto2 hath not time dur ing his life to 
perfozm this Covenant, but he ought to do it upon requeſt within convenient 
time; but in ſome caſe a man ſhall have time during his life, as where no be⸗ 
nefit ſhall be to any of the parties, as ik the condition were to go to Rome: 
And as to the Keqguelt, he conceived, that it ought to be ſhewed ſpectaily and 
certainly; koꝛ it is fo2 the benefit of the TCovenantee, fo2 without requeſt, the 
And it was Holden by the whole 
Court, that the barre ſhall not help the inſufficient Declaration: No moze, 
if the Defennant plead, Non Aſſumpſit, pet the defect in the Declaration of a 
Requeſt not duly ſhewed.remaineth. Gawdy, the bꝛinging of the Action is a 
Requeſt. Clench,a Tt ot Debt is a Præcipe, foꝛ which there, licet ſapius re- 
quiſitus, is ſufficient, but a M zit of Covenant is not lo. 


Trin. 30. Elz. In the Kings Bench. 


CL XXI. Piers and Hoes Caſe, 


Nan Action of TreſpaTe. it was found by ſpecial verdig, that A ſciſed of 


Land in the right cf hig ile, being her Joynture by a foamer Yusband, he Lrelpaſe 


and his Mie mane « Feoffmont to a ſtranger and his Heires, Habend. to the 
ne cf the eſtcaugetr and his Meires during the life of the Wife only. Shutle- 
worth, the me is a fozfeiture, e; it the lame Feoffment had been without any 


uſe expꝛeueu, then it Would ws to the uſe of the Feoffoꝛ and his Heires, and by Forkeicut⸗ 


conſequence a foꝛteiture; and as the caſe is here, it is alſo a foꝛfeiture, foꝛ bu; 
ring the life of the Mike thr uſo is expꝛellp to the ule of the Feoffee and his 
Heires, and the remainder of the Fee⸗ſimple is to the uſe of the Fegffoz , ſcil. 
the Husband and his Heires. Popham, J conce1ve that here is foꝛfeiture, fo; 
here are ſeveral limitations, limitation of the eſtate unto one, and ofthe uſe un⸗ 
fo another: And the woꝛds ( ko the life of the Wife ) do not refer re to the 
eſtate but to the uſe, with proximum antecedens; And he reſembled the ſame 
to the caſe of Leonard Sturton, in which he was of Tonnecl, A man granted 
Lands, Habend. untothe G:antee, to the uſe of the Ozantee, and the Beires of 
his bodp; the ſame is no eſtate tail in the Gzanfee, but only an cſtate koz life, 
{92 the Limitatien of the uſe cannot extend the effate; Cook contrary. The 
caſe is, th et A,TWe of ons Piers, being Tenant foz life of the Joyntnre of the 
ſaid Piers,tock toWnsband Hoe, they both by Deed grant totum ſuum Meſſuagi- 
um fo one Clarke, Habendum to him and his Heires foz the life of the Mike on- 
ly, J conceive,that here is net any koꝛfeiture, fo2 it is but one intire ſentence: 
And it there be a double conſtruction of a deed, that which is molt reaſonable 
(hall be taken, ſo as wꝛong be not done, and ther efoze theſe wozds ( foz the life 
of the Wife ) Gall referre unto both, ſcil. the eſtate and the uſe, and their in⸗ 
tent was not to commit a kozfeiture, as appeareth by the wozds of the Deed, 

fo2 


Conitruction. 
Ot Deeds. 


5 Piers and Hyves 
- Cile. 
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fo they grant, ſolum meſſuagium, and that was not but foz the life of the wife, 

ad ſolum uſum, of the Feoffee and his Heirs, during the like of the Wife, and 
violence ſhould be offered to this wozd (ſolum) if the Feoffee oz his Peirs, 
ſhould have ultra the like of the TM fe, and the wozd (tantum) cannot other, 
wiſe be expounded, but that the cftate foz like anly ſhall paſſe from them: And 
he cited the Caſe of 34. E. 3. Avowry 258. A gives Lands unto B in taile, 
and foꝛ default of ſuch iſlue, to the uſe of Cin taile, rendzing Rent, the lame 
render hall noe fo bath the eſtetes: Sea Leaſe foz life to A, the remainder 
to B, to the uſe of C, the lame uſe g-eth out of both the eſtates, and not only 
out of the Remainder, lo here upon the ſame reason, theſe wozds, koꝛ the life of 
the wife,ſhall refer to the firſt eſtate, as well as to the uſe ; And in ſuch Caſes 
the rule of Bracton ought to be obſerved, viz. Benign taciendz ſunt interpeta- 
tiones verborum, ut res magis v»leat, quam pereat. As the Cale in 6H. 7. 7, 
in a Ceſſavit, the Plaintiff counted, that the T-nant held by Homage, Feal- 
ty, Sute at Court, and certain Rent, and in the doing of the ſervices akozeſaid, 
the Defendant had ceTed, and in nat doing ©: Homage and Fealty, a man 
cannot celle by two peares; But it was holden chat the ſaid Ceſſavit ſhould be 
referred to ſuch ler vices only, in which one might ceaſe, and that is Sute cf 
Court, and Rent ; And if pleadings ſhall he ve ſuch favourable confirucion, 
a multo fortiori, ſhall a deed, 4 E. 3. Walt 11. A man leaſev 2 life, and by 
the ſame deed granted power unto the Lellee, to take and make his profit of 
the laid Lands, in the beſt manner ſhould ſee + good to him without contra⸗ 
- diction of the Lefſo2 oz his Veirs ; vet by thoſe woꝛds it is not lawfull fox him 
to doe watt, foz there it is ſaid, that in conſtrugion of Deeds, we ought to 
judge acco2ding to that intent, which is acco2ding to Law and reaſon, and not 
to that which is againſt reaſon $ See 17 E. 3. 7. acco2dingity, ſo in the pꝛinci⸗ 
pall Caſe, the woꝛds in the Deed of Feoffment (h3il be ſo expounded, th.it the 
eſt ate be ſaved and not deſtroped. 
pPopham contrary, the Caſes put by Coke are not like tc the Caſe in queſti⸗ 
on,; Foz where the Rent is out ok both eſtates, the laute 1s but reaſon, fc; 
the Kent is in reſpect of the Land, and becauſe he veparts with both eſtates, it 
is reaſon the Rent iſſue ont of both, and the like reaſon is of the Caſe of an 
uſe, fo2 if a man makes a Leaſe fo2 like to A, the Remainder over to EB, the 
Came ſh di be fo their uſe reſpectively, and if he doe er pꝛelle the uſe, the lame 
chall be accozdinglp, and ſhall bind beth cffates, but there Clark hath two 
eſtates, one by the common Law, and the other by the Statute ; But the 
woꝛds ſubſequent (fo2 the life of the wife only) cannot refer to both eſtates: A. 
gives Lads to one and his Heirs fo2 fo2ty years, tye fame is but a plaine 
Terme toz yeares : But if a Feoffment in Fee be made fo one and his Beirs 
ta the uſe of another fo2 fozty peares, there the Fee palleth to the Feoffee, and 
the Terme to Ceſtuy que uſe, Gawdy conceived, that it is not any fozferture, 
fo2 thetic woꝛds (during the like of the wife only) vere put in the Deed to £x- 
p:elle the intent of the parties, and therekoze the ſame ſhall not be void, and 
he conceived that they were put in, to exclude the fozfeiture, and therekoze 
they ſhall ſerve koz that purpoſe. And afterwards it was reſolved by 
all the Juſtices except Gawdy, that it was a fo2feiture, koz by the I ccft- 
ment the Fee-ſimple palleth, and that to the uſe of the Feoffoz, and the eſtate, 
and the uſc are ſeverall things, and the limitation fo2 the life of the Write 
cannot extend fo both: And as to the Book of 2 4 H. 8. Br. Forfeiture 87. 
Tenant fo? life aliens in Fee to B. Habendum ſibi & hæredibus ſuis, fo2 the 
Terme of the life of the Tenant ko life, the ſame is not a kozkeiture, fc2 the 
whole is but the limitation of the eſtate : And afterwards it was adjudged 
that it was a fozfeiture, Gawdy continuing in his fo2mer opinion: And Wray 
ſaid that he had conferred with the other Judges of their Moule, and they all 
held clearly; that it is a fozkeiture. 
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CLXXII. Toft ind Tompkins Caſe. 


! Feeffinent in fee to the uſe of himlelfe fo2 life, the Remainder to the Father 
in Fee ; And afterwards they both came upon the Land, and made a Feoff/ 
x 1 ment to Tompkins the Defendant : Coke, there is not any diſcontinuance up- 
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on this matter, foz the Father might well wave the advantage of the fozfet- 
ture committed by the Gzand-father, then when the Father jopnes with the 
Gzand⸗kather in a Fe«ffkment, the ſame declares that hc came upon the Land, 
without intent to enter fo2 a fozferture : It was one Waynmans Cale, adjudg- 
ed in the common Pleas, where the Dilleillee cometh upon the Land to deli⸗ 
ver a Releaſe to the Eulſcuſſo2, that the ſame is uo Entry to revert the Land 
in the iDiKeiflec : Then here it is the Livery of the Tenant fs2 life, and the 
grant of him in the Remainder, and he in the Remainder here was never 
leiſed by force of the tail, and ſo no diſcontinuance ;, Godfrey, here is a Re- 
mitter by the Entry, and afterwards a dilcontinuance, foz by the Entry of 
beth, the Law ſhall adjudge the poſſeſſion in him who hath right, &c. Gawdy, 
this is a diſcontinuance, foz when the Father enirety, ut ſupra, he ſhall be ad- 
judged in by the fozfeiture, and then he hath gained a psNeEion, and ſo a diſ- 
confinnance, fc2 both cannot have the poſicflion: Clench, the intent cf him in 
the Wenraiader when he entred was to joyne with the G2and-father, and when 
his intent appeareth, that tbe eſtate of the E2zand-father, and his own alſe 
hall packe, that doth declare that he would not enter fcz the foziziture : Shute 
agreed with Gawdy. | 


 iranit, 30. Eliz. in the Kings Bench. 


CEXXITI Broake ard Doughties Ce. Hl. 31. Elix. 
Ry. 393. | | 


N Aoion upon the Cafe fo2 wozds, viz. Thou waiſt foz\wone in the aa;on upon 
A Court of Requeſts, and J will make thee ſtand upon a Stage fo2 it: It che Caſe for 
was found fc2 the Plaintiff ; It was moved in arreſt of Judgement, that the words. 
ian will net lpe fo2 theſe wozds, foz he doth not lay, that he was there fo2- 
(wozne as Defendant, cz wit nee: And Trin. 28. Eliz. betwixt Hern and 
Hes, thou was fazſwoꝛne in the Court of Whitchurch; And Judgement given 
ESL che Plaintiff, foz the wozds are not Acionable, and as to the reſidue 
of the wezds, J will make thee ſtand upon the Stage fo it, they are not Aci⸗ 
onable es it was adj udged between Rylie and Trowgood, if thou hadft Juſtice 
{hon hadft Kood on the Pillozy, and Judgement was given againſt the Plein⸗ 
tit, © £1 2 Daniel contrary; thou waſt foꝛſweꝛne befeꝛe my Load cheif Juſlice in an 
bdidence, theſe wows are Acktionable, to2 that is perjury upon the matter, 
and between Foſter and Thorne, T. 23. Eliz. Rot. 88 2. Thu wall falfly ſoz⸗ 
ſwozne in the Star⸗Thamber, the Pl-1ntiff hav Judgement, foz it ſhall be in⸗ 
tendeb the the Plaintifft was Deſendant oz a Deponent there: And pet the 
{2920s in ite Weckaration are not in the Court of Star⸗Thamber. Wray, 
thou art wi2thy fo ffand upon the Pillozy, are not-Actionable, fo2 it is but an 
implication, but in the wozds in the Cale at the Bar there is a vehement in⸗ 
tendment, that his oath was in the quality ef a Dekendant, oz Deponent; 
which Gawdy granted, in the Caſe 28. Eliz, Thou waſt fozſwozne in ae 
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Church Court, there the woꝛds are not actionable ; foz that Court is not known 


Preſcription 
for ryrhes, 


Prohibition 
tor tythes., 


to you as Judges. And it may be it is but a great Youſe o2 Manſton houſe 
called Whir-church Court: But here in the pzincipal caſe it cannat be 
meant but a Court of Juſtice, and befoze the Judges there juridice , and the 
ſubſequent woꝛds lound ſo much, J will make thee ſtand upon a Stage fo; it. 
And afterwards Judgement was given fo2 the Plaintiff, 


1rin 30. ES, In the ins Bench. 


CLAXIV. Gatefould u 4 Penns Caſe. 


6 Parſon of North linne libelled againſt Penne in the ſpirituall 
Court fo2 tythes in Kind of certain paſtures: The Defendant to have 
pꝛohibition doth ſurmiſe, that he is Inhabitant ef Sonth- linne, and that time out 
of mind, &c. every Inhabitant of South linne having paſtures in North linne 
hath paid tythes in Rind fo2 them unto the Wiccars of South-linne, where he is 
not reſident, and the Uiccar hath alſo time out of mind paved to the 
Parſon of North-linne fo2 the time being two pence fo2 every acre. Lewis, 
this lur miſe is not ſufficient to have a pꝛohibition, koz upon that matter Modus 
Decimandi ſhall never come in queſtion, but only the right of iythes,if they be⸗ 
long to the Parſon of North-linne, oz te the Uicar of Souch-linne, and he 
might have pleaded this matter in the ſpiritual Court, becauſe it toucheth the 
right of tythes, as it was certified in the Caſe of Baſhly by the Doctozs of the 
Civil Lap. Caway, this pꝛeſcription doth ſtand with caſon, fo: ſuch benefit 
hott; che 35rſon ef North · linne, if any Inb;bitaut there hath any Paſtures in 
Soutb-linn e. % terwzirds the whole Court was againſt the pzohibiftan, 
fo Modus Deca di hell never teme in debate upon this matter, but who 
(ll habe the £7105 the A: car ok Souch- lige, o the Prion of North-linne? 
anv alſo the pꝛelcer-ption 16 nut ceſonable. 


rin. 39. E:7, In the Kings Bench. 


CL XA V-: Gotnerlal! and Biſhopps Caſc. HH 31 E IZ, 


Iſhep libelled in the Spiritual Court fo2 tpth ay, the Plaintiff Gomer- 


ſall made a ſue mile, that there was an agreement betwirt the taid parties, 
and foz the yearly ſum of ſeven ſhillings to be paid by Gomerfll unto Biſhop, 
Biſhop faithfully pꝛomiſod to Gomerſall that Gomerſall ſhould have the tythes 
of the ſaid Land during his fe, And upon an Attachment upon a P2ohibi- 
tion Gomerſall declared, that foz the ſaid annual ſun Biſhop leaſed fo the 
Plaintiff the ſaid tythes fo2 his like: And upon the Declarati-n Biſhop did 
demurre in Law foz the variance between the Surmiſe and the Declaration, 
foz in the Surmiſe a pꝛomiie is fuppoled , fo2 which Gomerſall might have an 
Acton upon the Caſe; and in the Declaration a Leaſe. But note, that the 
Purmile was not entred in the Roll, but was recoꝛded by it ſelf, and the De- 
claration only enrolled. Godfrey, it was reſolved in the Caſe betwirt Pendle- 
ton and Hunt, that an Agreement betwirt the Parſoa and any of his Pariſhio⸗ 
ners is a goed cauſe to grant a Pꝛohibition, ik he libel in the Spiritual Conrt 
againſt ſuch Agreement, becauſe the Spiritual Court cannot try it, and they 


will not allow ſuch a Plea, Curia, the Surmiſe is as a Wait , foz which 


if variance be betwirt the lame and the Declaration all is naught. 
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Trin. 30. Fliz, in the Kings Bench. 


CLXX VI. Colbourne and Mixſtones Caſe. Intrat. Hill, 31. 
Eliz. Rot. 146. 


Olbonrne was ſued in the @ptritual Court, foꝛ that being Erecufoz to one 
Alice Leigh, he had not bꝛought in a true Inventozy of all the goods of the 
ſaid Allice.but hid omitted and left out a leaſe of two houſes, ans this ſute was 
at the purſuit of two Daughters of the Teſtatoz, Colbourn ſueth foꝛ a Pꝛohi⸗ 
erde inthe l. bition; and ſurmiſes and declares, how this Leate is ertinc, and the matter 
Diem was this, H Leigh was ſeiſed of a yonle called the Marpgold, and two other 
nge. ind "wh houſes in London , and leaſed the ſaid two houſes to one Alice Cheape foz one 
er V. and twentp veares, if ſhe ſhould live ſo long, and akterwards made àa Leaſe in 
b 3a Reverſion of the ſaid two houſes to the ſaid Allice Leigh foꝛ one and twenty 
8 due Un peares, and afterwards he deviſed theſe two houſes, and allo the houſe called the Be 
uind hg © Marigold to the ſaid Allice Leigh foz her life foꝛ to bꝛing up his childꝛen, and i 
arvervacte, dped alter whoſe death the ſaid Allice Leigh entred into the ſaid houſe called the 
pon that n Marigoid,and took the rents and p2ofits of the ſaid two houſes fo2 the ſpace of 
aht of ivthesaſt ſeven peares, vircute teſtament. prædict. upon which Declaration the Deken⸗ 
df SOUG-lInne,; dants do demurre in Law. Cook, the Declaration is not good, and foz the 
(£740ſe it tou matter of it, it is clear, that by this deviſe unto Alice, her Term in future is not Exinguig... 
hp the Det: erxtinct without her agreement to it: And alſo in this Cale the Deviſe is not ment. 
eaſen, fo: ſn: Foz the benefit of the ſaid Allice Leigh, but of her childzen, and ſhe hath a liber⸗ 
Iith any Pat ty to accept o2 refuſe the laid eſtate by deviſe, and to make her elecion: And 
nt the Pa: the Plaintiff hath declared, that the hath accepted the Rent reſerved npon the 
this matter, Veale of the ſaid two houſes foz ſeven yeares : Aud therein the Declaration 
{on of Nor: naught in divers reſpects. 1. He hath declared, that the laid Ailice Leigh 
hath accepted the Rents of the ſaid two Youſes,by reaſcn of the reverſion , & 
virtute Teſtament.przdi&, by ſeven yearcs, which is deuble and treble, fo2 ac⸗ 
ceptance of a Rent at one day, ſcil. one rent day is a ſuffictent elecion: Ag if 
the Xue in tail, akter the death of his Anceſto2 , who hath made a Leaſe not 
wirranted by the Statute, once accepts the Rent, the Leale is affirmed , but 
if in plea pleading, the acceptance of the ſaid Rent foz thꝛee yeares be pleaded, 
the lame clearly is not good; fo2 no good Illue can be taken thereupon : 2. 
This acceptance is not pleaded (as the Law wills) and in the phꝛaſe of the 
L: W, viz. to which deviſe che agreed, but pleads the acceptance of the Kent, 
which is matter of evidence, the which is not good pleading. As 5 H. 1. 
One lweareth another to enter into his Land, and the lame to occupy foz a cer⸗ 
tain time, the ſame is a Leaſe in Law; and if in pleading the party is to make 
his title to the ſame Land, he ought plead it as an expꝛelle Leaſe, and not as a 
Licence; and ik the Leaſe be traverſed, he may give the Licence in evidence. 
Tanfeild pꝛeſently by the deviſe, The eſtate fox life is in the Deviſee and 
the Term ertinct by it, and that is ſufficient fo2 the Plaintiff: And ik there Eſtate exec 
was any diſagreement the ſame is to be ſhewed on the other ſide. But if Al, ed 
lice had not notice of the De vile, but dpeth bekoꝛe notice, the ſame amounteth 
unts a diſegreement. And as to the pleading of the Agreement, J conceive 
it is well enough pleaded, loꝛ if the Leaſe had not been ſhe might have entred, 
then ik lurch Entry had been pleaded it had been good enough, and then becauſe 
ſhe could net enter by reaſon of the ſaid Leale, the hath taken the rents and 
pꝛefits which is an anal agreement, and as wrong as an Entzp. Allo we 
have ow; Dd that the had entred into the houſe called the Marigold , of which 
the Z-£eviſis ved ſriled in pollellion. and that is a ſuictent agreement koꝛ the 
whyle, #21 ic entire Legacy. As 18 E 3. Tiariance 63. Af the Ke⸗Aſſem not ra 
verſion of th. ce acres be granted, and the Tenant fo2 life atfozneth fo2 one a- bs nien 
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cre, it is; a g attoꝛ ament fo the whole; 7 foꝛ he carnct ap p92tton his allent: 
and 2 E 4 13. Ik the Crecuto? deliver unto the ZDetiice goods to him devi— 
ſed to redeliver them to him again at ſuch a day, the lame is a good affent, any 
execution ok the Deviſe, and the woꝛds of the re-deltvery are void. Ga dy, 
The deviſe doth not veſt the eſtate in the Wife until agreement, where a man 
takes in a lecond degree, as in a Remainder the ſame veſts pecſently befoze 
agreement, but where he taketh immediately it is otherwiſe, and he held the 
agreement was well enough pleaded. Wray, pꝛeſently upon the death of the 
Teſtatoꝛz, the Frec-hold reſted in the Deviſce, and ik it was not an Agree, 
ment, ut ſupra, by taking of the Rents , yet the entry into the Marygold was a 
conſent, and an Execution ok the whole Wegacy; and as tothe reſt he agreed 
with Gawdy. Clench, the Freehold reſted pzeſently in Alice Leigh befoze 
agreed, alſo the entry into the Marigold is an executicn of the whole Lega⸗ 
cy to the Devilce, foz her entry ſhall be avjudged moſt benefictal fog her; and 
that is, fo2 all the thzee houles. 
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Trin. 30. E:iz, in the Kings Bench. 


CLXXVII. Stranſham and Medcalſs Case 


ITranſham libelled in the Court of the Biſhop of Norwich agar aft Medcalf, 
=” 02 a poztion of Tythes, as Far moz of the Recoz2y of Dunham: The Pars 
ſon of Stoaham came in and ſaid, that the Wand, whereok the Tythes are de⸗ 
manded, is in his Pariſh of Stonham, and not in the Pariſh of Dunhsm ; and 
afteriwards ſentence paſſed againſt Stranſham , who b2>ught an Appe al, and 
notwithſtanding that, by the Statute of 32 H 8 cap. 7. the ſpiritual Judges 
may pꝛoceed to make pꝛoceſſe againſt the A ppellant foz coſts, ſoꝛ the pꝛincip | 
matter, ſcil. parcel , oz within ſuch a Partſh 02 not is trpable af tie Cimmen 
Law. Cook now pꝛaped a Conſultation; and he confeſſed (ut ſapra ) that 

No Prohibiti- the matter was trpable at the Common Law; but yet the coſts were not gi⸗ 

on for coſts in ben fo2 the matter, but foz the unjuſt veration, and it was his ſute and own ac 

che ſpiritual tg pꝛoſecute the ſame in the Spiritual Court. Note, that Stranſham had a 

Coat Prohibition to ſtay the pzoccebings foz the coſts, fog in ſome caſes the Plaintiff 
himſelf, who libelleth, may have a P2ohibitton, and that was the caſe betwixt 
Wignal and Brook, And afterwards a Conſultation was granted by the 
Court; foz Stranſham had begun the Sute in the Spiritual Court in the pꝛin⸗ 
ctpal matter, and therefoze he cannot have a Prohibition foz the coſts. But 
afterwards Judgement was ſtaped, fo: the laid Statute ſpeaks ſpectally in 
caſc of Tythes, where the Court hath Juriſdiction , and here it hath not of the 
matter: But it was laid, that if a Conſultation be once granted, the party 
{hail never have another P2ohtbitton in the ſame cauſe, as it was holden in the 
caſe betwixt Hoskins and Jones. 


Peſch. $1. Eliz, Rot. 180. In the Kings Bench. 
CLXXVIII. Chamberlain ad Thorps Caſe. 


Debt upon a Recogntzance acknowledged in London, the Plarntiff de⸗ 

Recoęniz an- Iclared, that London is antiqua Civitas, and that they have uſed time cut of 

ces in London, mind, &c. That the Moyoꝛ take Recognizances cf any perſon being of full 

by cuſtom. age, and not a eme Covert, every day in the pear, except Sundapes, Holxr⸗ 
dayes , Councel dapes, and dapes of Nuarter Seſſions and Goale⸗deliverp; 

And declared further, how that the Defendant ſuch a day did acknowledge a 

Recognizance to him c. Fanfeild, the Declaration is not good, but the: cu⸗ 
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tome, as it is laid, is unreaſonable, fo2 thereby, the Mayo2 might take Ue- 
cognizances of Idiots, men of Non ſanæ Memoria, &c. noz is it reftr.tued 
to any perſons, oꝛ to any matters, but is too general, and therekoze Cann et be 
a good cuſtome : Gawdy, the Declaration is good notwithſtanding the Er- 
ception fo2 want of averment, foz that ought to come in on the other fide. And 
as to the cuſtome J conceive it is not good, koꝛ it is hard That they ſhould 
take Recognizances of all Perſons, and foz all Cauſes which rife out of the 
City, and thzough the whole Realm, as well as within the City: allo none 
ſh.al take a Recognizance, but a Judge of Reco2d,and a Recognizance cannot 
be taken by pꝛeſcription. As to the firſt Exception, Wray agreed with Gaw- 
dy, and as to the Cuſtome, he held the ſame to be good. Fo? it hath been al- 
Waies allowed, and their cuſtomes are confirmed by Act of Parliament 
which makes them good. Wut ik the cuſtome be not confirmed by Parlia⸗ 
ment it is not good; allo it is not an unreaſonable Cuſtome, koꝛ it is foz the 
benefit of the Subjects to have ſecurity koz their debts. Cook, The Kecogni⸗ 
zance makes the Debt locall, and thereioze 13 Rich. 2. bar 649. Debt was 
brought in London upon a Recognizance acknowledged in the Thancery at 
Weſtminſter, and the Writ was abated; fo2 the Necognizance makes it locall 
there; and by him the cuſtome ſtands with reaſon, The Papoꝛ is ſuch a per⸗ 
ſon who may take a R:cogmizance, fo2 he is a Judge of Kecozd. See 1 H, 
. 7. 20. and Br. Kecognizance 8. and the Kecogniſee cannot have an Action 
wich againſt lt ok Dept upon this Recognizance elſewhere then in London. Foz it is not a 
Dunham : Thi debt out cf the Jurildiction of the Court, foz the Kecogntz:ince hath made it 
of the Tythesn local. Wray, If the Recogntzo2 be within age, the ſame thall come in of 
ſhof Dunhzn; the other ſide, and the Plaintiff needs not ſhew the ſame in his Declarafion, 
ght an Appel; Cook, It was agreed betwirt Mabbe and Frend, That ſuch a Reccgnizance 
the ſpiritual was good. T anfield, the laid Kecognizance wis taken foz Daphans goods 
offs fey the rr Which is a thing within their Juriidiction. Clench, They of London cannot 
able it the Can take Recognizance ok moze then they can gold plea of it. Wray, they have 


Ced (ut far uſedof long time to take Recognizintes, nd their cuſtomes are confirmed by 


he coſts were n Parliament, and a mcze ſtrange cuſtome then this h.th been allowed of here 

s his tte anden befo2e, ſci. That a feme Cove: t hall ue an action alone without her Husband, 
* traben £92 ths is a ſole Perchant: Allo they do certtfie Recogaizances ore tenus. 

me caſesthe Plz Gawdy, a Feme Covert may have an action within the Citp, but not here. 


t was the caſe bt 
was granted i 
n fo: the tolls. a © L XX I * Pierce j Howe 
e leisen, | — | 
here i hathnit- JÞ Action upon the Caſe fo2 theſe words, Pierce hath taken a falſe D ith Agion upon 
e granted, f *in the CTonſiſtorv Court of the Biſhop of Exeter, and upon the Decla- the caſe to; 
it wis hald ration, the Defendant did demur in Law. And by Prideaux theſe words are worde. 
action: ble, altheugh the perjury be ſuppoſed to be committed in the ſpiritun 
Court; Foz he (hell be excommunicated if he will not appear, and he chall 
beach. do pennance in a White lyeet, which 1s as great a diſgrace as fo be ſet upon 
gs 5 the Pillozy. And it was ruled in an action upon the caſe betwirt Dorrington 
and Dorrington, upon thoſe wozds, Thou art a Baſtard, that an action ly⸗ 
eth, and vet Baſtardy is a ſpiritual matter, and there deter minable; So 
foz theſe woꝛds Thou art a Pirat, an action lyeth, and pet Piracy is not 
puniſhable by the common Law, but in the Court of Admiralty. And theſe 
wozds, Ye hath taken a falſe oath, do amount totheſe wozds, He is fozſ\wozn. 
Wray conceived, that the wo2ds are not actionable, foz there is a pꝛoviſo in 
the Statute of Eliz. cap. 9. That the ſaid Act ſhall not extend to any Eccleſi⸗ 
aſtical Court, but that every ſuch offends2 ſhall be and may be puniſhed by 
ſuch uſual and ozdinary Lawes as heretofoze hath been, and is vet uſed , and 
SI 2 kre⸗ 
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treguent in the laid Ectleſtaſtital Court; Gawdy upon theſe wozds, an acion 


deth net lp, oz they are not pregnant of any perjury in the Pl. foz he may be 
meer paſsive in it: fo21f one of the Maſters of the Chancery minifter an Dath 
ufo any perſon, oz any Commiſsioners, &c. and the Plaintiff ſweareth 
falſely, a man may lay, That the Paſter of the Chancery, oz the Commil⸗ 
{:5nor hath taken a falſe oath : and yet he is not guilty of falſity. And after- 
Wards Wray, mutata opinione, That the Pꝛoviſo in the ſatd Statute, is to 


this intent, That notwithſtanding the ſatd Statute, ſuch an offence map be 


duguirable and examined in the Eccleſiaſtical Court in ſuch manner as it 
was bekoze, but the ſame v5ity not take away oz reſtrain the authozity of the 
Tommon Law, but that ſuch an cffence map be here examined. And it hath 
been lately adjudged in the Star Chamber, That ſuch perjury was exam ina⸗ 
ble there, koz it is not reſtrained: and as fo the latter exception, upon theſe 
words (he hath taken a falſe oath) it ſhall be intended actively, and not pal⸗ 


{vely . and ik fo, the defendant ought to have ſo pleaded it, and afterward: 
judgement was given fo2 the Plaintiff. 


Trin. 20, Elig. In the Kings Bench. 
CLXXX. Palmer and Smalbrookes Caſe. 


N an action upon the Taſe by Palmer againſt Smalbrook, The Plaintiff 
declared, That the Dekendant had retovered a certain debt againſt A. and 
thereupon purchaſed a Nlrit of Capias againſt A to take his body and deli⸗ 
vered the ſaid Capias fo the Plaintiff being then Shoriff, and pꝛaped a Wars 
rant foꝛ the ſerving of the ſaid Capias; and that he would name in it, one B 


fo2 ſpecial Bapliff, and pꝛomiſed the Plaintiff that if Barreſted A by fozce of 


the ſaid Capias, and ſuffered him to eſcape, That he would not ſue the Plains 
tiff foz the eltape: and ſhewed further, That he made a Märrant accozding 
to the ſaid Capias, and therein named and appointed the {td B. his ſpeciall 
Wailiff, who arreſted A accoꝛdingly and afterwards ſuffercd him to eſcape, 
and the Dekendant notwithſtanding his pꝛomiſe afozcſaid, ſued the Plaintiff, 
fo2 the ſaid eſcape. And it was found fo2 the Plaintiſk; It was moved in 
arrcff of Judgement, That the pꝛomiſe is ageinſt the Law, to p2event the 
punichment inflicted by the Statute of 23 H. 6. upon the Sheriff, and it is 
meerlp within the Statute, and ſo tho pzomiſe void. Cook, The ſame is not 


any Bond oz pꝛomiſe taken cf the Pꝛiſoner, no2 of any foꝛ him, and there⸗ 


koꝛe it is not within the Statute, and it was Danvers Caſe, Wray, A p20- 
miſe is within the Statute as well as a Bond but the Statute doth not extend 
but where the Bond o2 pꝛomiſe is made by the pꝛiſoner, oꝛ by any foꝛ him; And 
after Indgement was given foz the Plaintiff. 


Hill. 30. Eliz, In the Common Pleas. 


CLXXXI. Monnſon 4% Weite Caſe. 


{ N Treſpaſs by Mounſon againſt Weſt, the Jury was charged and evidence 
given, and the Juroars being retired into a houſe foz to conſider of their e⸗ 
vidence they remained there a l:ng time withcut concluding any thing; and 
the officers of the Court who attended them ſeeing their delay, Searched the 
Jurcurs ik they had any thing about them to eat; upon which ſearch it was 
found, that ſome of them had figs, and others pippins; foz which the nert 
day the matter was moved to the Court, and the Jurours were examined ups 
on it upon Dath. And two of then did confelle that they had eaten figs befoze 


they 
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they had agreed of their verdict: and thzee other of them confelſed, That thep 
had Pippins, but did not eat of them, and that they did it without the know- where Jurors 
ledge v2 Mill of any of the Parties. And afterwards the Court ſet a fine of ſhall be fineg 
five pound upon cach of them which had eaten, and upon the others who had ber caring be- 
not eaten fourty ſhillings. And they would adviſe, ik the verdict was good 2 verdict , 
oz not, fo2 the Jury found foz the Plaintiff. And afterwards at another dap, = A 5 
the matter was moved, and Anderſon was of opinion, That notwithſtand- the verdigs. 
ing the laid Piſdemeanonr of the Jurp, the verdict was good enough, fo2 

theſc victuals were not given to them by any of the Parties to the acton. 

noz by their means, oz pzocurement. Rhodes thought the contrary, be- 


—— — 


er ſurp was un 
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lwelp, zug lie 


tanſe ſome cf the Juronrs had eaten, and ſome not, contrazy if all of them 


had eaten, Sec 14 Hen. 7. 1. A Jury was charged and befoze their verdict, 
they did cat and dzink, and it was holden that upon that mildemeanour, their 


verdict was void, foz which canſe a venire facias de novo was awarded. And 
it was p2ayed by the Counſel of the Dcfendant Welt, That the (ato milde⸗ 
meanour fo found by craminatton might be entred of Recozd , which the 
Tourt granted. And afterwards at another dap, the matter was moved a- 
gain. And upon great adviſe and deliberation , and conference with the other 
Judges, The verdict was holden to be good notwithſtanding the miſdemea - 
5 Cue. nour afozeſaid. Scc 24 E. 3. 24. 15 Hen. 7. 1. 2. Hen. 7. 3. 29 den. 8. 37. 

| and 35 Hen. 8.55. where it was holden, where the cating and djinking of 
the Jury at their own coſts is but fineable, but ik it be at the coſts of any of 
the parties, the verdict is void. And ſee Book Entries 251. The Jurours af- 
ter they went from the Bar ad ſeipſos of their verdict fo be adviſed, comede- 
runt quaſdam ſpecies, ſci. raiſins, dates, &c. at their own coſts, as well be- 
foze, as after they were agreed of their verdict, And the Jurours were com- 
mitted fo pꝛiſon; but their verdict was good, although the vervict was given 
againſt the King. 
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Hill. 30. El. g. In the Common Pleas. 


CLXXXII. Hunt d Gilborns Caſe. 


N Power bꝛought by Hunt and his Wife againſt Gilbora, The Defendant Dower of Ga- 
pleaded, That the Land of which Dower is demand ed, is of the nature of ve/kind by 
Gayelkind , and that the cuſtome is, That in Dower of Land of ſuch nature Cuſtome. 
The Wife ought to be endowed of the motety of ſuch Land, Tenendum quam 
diu non maritata remanſerit, & non aliter : upon which plea in bar, the De- 
mandants did demur in Law; and the Lozd Anderſon was of opinion, That 
the Cuſtome is ſtrongly pleaded againſt the Dower in the affirmative with a 
Negative & non aliter , and that is confeſſed by the Demurrer, That Dower 
out of ſuch Land ought to be ſo allowed, and ſo demanded, and in no other 
manner. And by Periam, If thoſe wozds (& non aliter) had not been in 
the Plea ; yet the Demandants ſhould not have Judgement: Fo2 Dower by 
motety, & non maritatis, is as p2oper in caſe of Gavelkind , as Dower of the 
third part of Land, at the Common Law, and as the deſcent in ſuch caſe of 


Lands to all the Sons. And afterwards Judgement was given againft the 
Demandants. 
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Hill. 30. Elix. 


SE caſe of the Provoſt and Schollars of Queen, 
Colledge in Oxfoid. 


Ve Pꝛovoſt, Fellowes, and Schollars ok Queens Colledge in Oxford, 
are Guardians of the Yoſpital, oz Meaſon de Dieu in Southampton. And 
they make a Leaſe cf the Land parcel ok the ſatd Yoſpital to one Hazel foz 
Term of years by the name Præpoſitus ſocii & Scholores Collegii reginalis in 
Oxonia , Gardianus Hoſpitalis, &c. And in an Ejectione firmæ upon that 
leaſe, It was found fo2 the Plaintiffs, and it was objected in arreſt of judge⸗ 


ment, That the wozd Gardianus, ought to be Gardiani, fo2 the Colledge doth 


conſiſt of many perſons, and every perſon is capable, and it is not like un⸗ 
to Abbot and Covent : But the whole Court was of opinion, thet the Ex⸗ 


ception was goed, but that as well the Leaſe as alſo the Declaration was 


good, feꝛ the Colledge is one bodie, and as one perſon: And ſo it is good e- 
nough Gardianus. | 


Hill. 30. Elix. in the Common Pleas. 


CLXXXIV. Wooden and Hazels Caſe: 


Nan Ejectione befwixt Wooden and Hazel they were at iTne upon, Not 

Guilty: and a Venire facias awarded refurnable, Tres Trinit. And the 
Eſſoin adjudged and adjozned by the Plaintiff untill Michaelmas Terme; 
And at the nert Afiſcs, the Plaintiff notwithſtanding that Eſſoin, and the 
adjozning of it pꝛocured a Niſi Prius, by which it was found koz the Plain- 
tiff : And now it wis moved in Court fe2 the ſtay cf Judgement, becauſe no 
Niſi Prius dught to iue in the Caſe. Foz the Eſſoin was adjudged and ad- 
jezned untill Michaelmas Term by the Ji intifk himſelf, And Lennard cu- 
ſtos Brevium ſaid, That the UW o2ds of the Statute of Weſtminſter 2. cap. 27. 
Poſtquam aliquis poſuerit ſe in aliqnem inquiſitionem ad proximum diem allocet. 
ei eſſon. impoꝛts, Th.t the Eſſoin ſhell not be taken at the return cf the 


 Paoceſs againſt the Jury , although the Jury ve ready at the Bar. Ander- 


Amendment. 


ſon was of opinion, That the awarding of the Niſi Prius ut ſupra, is but a 


miſawarding of the Pzoceſs, and then relieved by the Statute. And affer- 
w:rds the caſe being moved at another dap, the Court was clear of opinion, 


That no Niſi Prius ought to iſſue foꝛth in this caſe, becanſe that the Plaintiff 


him ſelf, by the adjourning cf the Eſſoine, taſt by the Defendant untill Mi- 
chaelmas Term, had barred himſelf of all Pzeceedings in the mean time: 
But afterwarts it was ſurmiſed to the Court on the Plaintiffs part, that he 


the Defendant was not elloined, fo2 the name cf the Dekendant is Edward 


Hazel, and it appeared upon the tryal that Edward Ruſſel was cvined , but 
no Edward Hazel, aud thenif no Eſſoin, no adjozument, and then the Plain⸗ 
tiff is at large, &c. and may pꝛocced, &c. But the Kemembeance of the 
Clark was Edward Hazel, 3s it ought to be, and pet it was holden ok no ek⸗ 
fect, being in another Term: And afterwards the Counſel of the Defen- 
dant pꝛaped, That the Roll in hac parte, be amended accozding to the Remems 
bꝛance of the Clark: Wut the Court utterly denied that, koz no Statute gives 
amendment, bat in the affirmance of Judgemenfs, and Uerdics, and not 
in defeazance ok Judgements oz Uerdicts: and afterwords it was reſolved 
by the whole Court, That Judgement be entred koz the Plaintiff, 
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CLXXXV. Sir Henry Goodiers £4jc. 


Uledy; mor | Nan Ejectione firmæ the Caſe was, Sir Ralph Rowlet poſſelſed of certain 
dome) ; Lands foz years, made his Mill, and ozdained Sir Nicholas Bacon, Kee: 
al Une He; per of the great Seal of England, Sir Robert Catline, Load Chief Juſtice of 
0.09 rey, England, Juſtice Southcole, and Gerrard Attorney General his Erecutozs . 
de e ye; and dped. And afferivards the ſaid perſons named Executozs, ſent their Lef- Kenouncing 
arreſts ters to the Chief Dfficer of the Pzerogative Court as followeth. Whereas ot an Execu- 
the Celle: our Loving friend Dir Ralph Rowler Kiitght, lately deceaſed, made and . 
dun nete dained us Executozs of his laſt ill, and whereas our Buſineſs is ſo great, 
en, th t: That we cannot attend the execution of the ſaid Mill, Therefoze we have 
eDetl kan: thought good to move the bearer hercok Pz. Henry Goodier one of the Co- 
Ind\21t1ze« heirs ok the laid Sir Ralph to take upon him the execution of the laid Mill. 
And therefoze we pꝛap vou to grant Letters of Adminiſtration in as ample 
manner as the Juſtice of the cauſe doth require; and afterwards an Entry 
was made in this manner in the fame Court. Executores teſtamenti prædict. 
executionem inde ſuper fe aſſumere diſtulerant & adhuc diſtarent : And upon 
that the laid Goodier obtained Letters of Adminiſtration, and granted a 
Leaſe to A foz years, of which the laid Sir Ralph Rowlet dyed polleſled. And 
afterwards Sir Robert Catline claiming as Executoꝛ, granted the lame Term 
to another, &c. and all the matter of difficulty was, Ik this Letter wzitten 
by the Erecutozs be a ſufficient Nenounciation of the Trecutozthipin Law, 
ſo as the Executoꝛs cannot afterwards claim o2 uſe the ſaid authozitp, &c. 2. 
Af the Entry of the laid Renounciation be ſuffictent and effectual. And it 
was argued by Ford, one of the Doco2s at the Civil Law, That as well the 
Renounctatton as the Entry of it is good and ſufficient in Law, ſo that none 
of the Erecutozs could after entermeddle. And he ſaid, That in their law, 
there is not any certain fozm of Renounciafton, but ik the meaning and in⸗ 
tention of the Kenouncer appcareth, it is ſufficient without any fo2mall 
Termes of Renounclation : And he put many rules and Maximes in their 
Law to the ſame purpoſc. Ego dico me nolle eſſe hæredem, are ſufficient 
wozds to ſuch intent. Non vult heres eſſe quin ad aliam tranferre debet hæredi- 
tatem. Qui ſemel repudiavit hæreditatem non poteſt eam repetere. Quod 
ſemel placuit, poſt diſplicere non poteſt, variatio non permitticur in contracti- 
bus. So that after the Cxecutoꝛs have ſignified to the Officer of their Court 
their pleaſure to renounce the Execution of the Will, they cannot afterwards 
enter meddle, nam intereſt reipublicæ ut dominia rerum {int in certo. And as 
fo the Entry of the ſaid Nenounciation inter acta Curiæ, diſtulerant et adhuc 
diſtarent, that was the erroꝛ of the Clark. And it is a Rule in our Lawe , 
veritas rerum geſtarum non vitiantur Errore factorum. And the Loꝛd Ander- 
ſon demanded ef the ſaid Docoz , how far thoſe woꝛds hares, et hæreditas did 
extend in their Law, who anſwered, That hereditas compzchends all Chat- 
tells, as well real as perſonal, Inheritance as Chattels, fo2 by their Law, 
Hæreditas nihil aliud eſt quam ſucceſſio in univerſum jus quod defunctus habuir 
tempore mortis ſux. And afterwards the Court gave day to the other party 
to hear an Argument of their ſide, but the cale was fo clear, That no Pꝛo⸗ 
kelloꝛ of the Civil Law would be retained to argue to the contrary. And akter⸗ 
wards Judgement was given, That the laid Kenounctation, and the entrie 
of it was lutficient. 
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Mich. 30 Elz. in the Common Pleas. 
CLXXXVLI Littleton «and Pernes Caſe. 


[ccleton bzonght Debt upon an Obligation againſt Humphry Pernes, who 

pleaded, that the laid Wbligation was endozced with this condition, foz the 
perfozmance of certain Articles and Tovenants contained in certain Jndens 
tures, by which Indentures the Plaintiff firſt covenanted, that Edward bꝛo⸗ 
ther ok Humphry thould enjoy luch Land until the firſt of Michaelmas next 
following , read2ing ſuch Rent at the end of the laid Terme: and the ſaid 
Humphry covenanted , that the ſaid Edward at the Feaſt afozeſaid ſhould ſur- 
render quietly and peaceably the ſaid Lands to the Plaintiff, and that the ſaid 
Plaintiff to ſuch of the laid Y-ands as by the cuſtom of the Country, tunc jace- 
bant friſca, ſhould have in the mean time free ingreſle, egrelle, &c. at his will 
and plealure, with his lervants; ploughs, &c. And as to that Covenaat, the 
Defendant pleaded, Quod permifit querentem habere intrationem & exitum, 
&c.in tales terras, quales tunc jacebant ſecundum conſuetudimem patriæ, &c. And 
Exception was taken to this plea, becauſe he hath not ſhewed in certain, which 
Lands they were which then did lie Frecp, accozding to the cuſtome of the 
Country ; which Anderſon allowed ok, but Walmeſley ſtrongly inſiſted to the 
contrary : And he confeſſed, that where an Act is to be done , accoꝛzding to a 
Covenant, he who pleads the perfozmance of it ought to plead it ſpectally ; but 
as our caſe is, here is no Aa to be done, but a permittance as aboveſaid, and it 
is as in the Pegative, a not diſturbance, in which caſe permiſir is a good plea; 


and then it chall come on the other ſide on the Pl: aintifks part, to ſhew in what 


Lands the Defendant non permiſit: Which difference ſee agreed, 17 E 4. 
2. 6. by the whole Court. And ſuch was the opinion of the whole Court in 
the pꝛincipal caſe. 

Another Exceptien was taken fo if , that the Dekendant had covenanted, 
that his bꝛother Edward ſhould pay to the Plaintiff the laid Rent ; To which 
the Defendant pleaded, that his laid b2other had payed to the Plaintiff betoze 


the ſaid Feaſt of Michaelmas, in full ſatisfaction of the ſaid Rent , thꝛee ſhil⸗ 


lings, and that was holden a good plea ; and upon the matter the Covenant 
well perkozmed, fo2 there is not any Rent in this Caſe , koz here is not any 
Weale, and rherefoze not any Rent. Foz if A covenant withB, that C hall 
have his Land foz ſo many peares rendꝛing ſuch a Kent, here is not any Leale, 
and therefoze neither Rent. But ik A hid covenanted with C himſelf, it had 
been otherwiſe, becauſe it is betwirt the ſame parties. And if the Leſſee 
covenant to pay his Rent to the Welloz, and he papeth it befoze the dap, the 
ſame is not any perfozmance of the Covenant, cauſa patet, contrary of a ſum 
in groſſe : Anothor Covenant was, that the ſaid Humphry ſolveret ex parte 
dicti. Edwardi 20 l. to which the Defend ant pleaded, that he had paid ex parte 
dicti. Humfridi 20 l. and that defect was holden incureable, and thercfo2e ths 
Plaintiff bad Judgement to recover. 


Mich. 30. Flix. in the Common Pleas. 
CLX XXVII. Ceſlin azd Warburtons Caſe. 


| Nan Ejectione fiemæ by Joan Geſlin againſt Hen. Warburton and Sebaftt- 
an Criſpe of Lands in Dickilborough in the Tounty of Norfolk, Mich. 30. 


and 31 Eliz. rot. 333. upon the general Iſſue, the Jury found a ſpecial vers 
dict, that befoze the Wreſpaſſe ſuppoſed one Martin Frenze was ſeiled of the 
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Lands, of which the Action was bzought in tail to him and the Vetres males 
of his body, and ſoſeiſcd ſuffered a common Recovery fo his own ule, and «fs 


— 


terwards deviſed the ſame in this manner: J give my laid Land to Margaret Peviſes. 


my Mile, until ſuch time as Prudence my Daughter ſhall accomplich the age 
of nineteen yeares,the Keverſion to the laid Prudence my Daughter, and to the 
Heires of her body lawfully begotten, upon condition that ſhe the ſaid Pru- 


dence ſhall pay unto my ſaid Wife yearly during her life, in recompence of 
her Dower of and in all my Lands twelve pounds, and if default of papment 


be made, then J will that my ſaid Mike ſhall enter and have all my Lands du- 
ring her life,&c. the Remainder, ut ſupra, the Remat:ider to John Frenze in 
tail, &c. Martin Frenze dyed; Margaret entred, the ſatd Prudence being within 
the age of fourteen peares; Margaret took to Yusband one of the Deken⸗ 
dauts, John Frenze being Peir male to the fozmer tail bꝛeught a zit of Er⸗ 
roꝛ upon the ſaid Recovery and aſſigned Erroꝛ, becauſe the Wait of Entry up⸗ 
on which the Recovery was had, was Precipe quod reddat unum Meſſuag. and 
twenty acras prati in Dickleborough, Lynford, Vamblets, withcut naming any 
Town: And thereupon the Judgement was reverſed. And it was further 
found, that in the ſaid Wait of Errs2.8nd the pꝛocelle upon it, no TW nt of Sci- 
re ' facias iſſued to warne dictam Prudentiam ten. exiſtentem liberi ten. 
præmiſſorum, ad oſtendendam quid haberet, vel dicere ſciret quare Judi- 
cium prædict non reverſaretur: The Jury further found, that the fatd Marga- 
ret, depending the ſaid Wait of Erroz, was poſſeſſed virtute Teſtamenti & ulti- 
mz voluntatis dict. Martini, reverſione inde expectant. dictæ Prudentiz pro ut 
lex poſtulat : And they further found, that fir pound of the ſaid twelve pounds 
were unpaid to the ſaid Margaret at the Fealt,&c. and they found, that the laid 
John Frenze, prætextu Judicii fic reverſat. entred into the pꝛemiſſes as Yetr 
male, ut ſupra, And ſo ſeiſed, a Fine was le vped betwirt John Frenze Plan⸗ 
tiff,and one Edward Tyndal, and the ſaid Prudence his Wife De foꝛteants, and 
that was to the uſe of the leid John Frenze: And that afterwards Humphry 
Warberton and the ſaid Margaret his Nile, brought a Wat of Dower a⸗ 
gaiuſt the laid John Frenze, Edw. Tyndal, and Prudence his Tic, of the ſaid 
Lands: Tye lid Edward and Prudence made default, and the Demandants 

counted againſt the ſaid Frenze, and demanded againſt him the moycty of the 
third part of the ſaid Lands: To which the ſaid Frenze pleaded, that the de⸗ 
fault of the ſaid Edward and Prudence idem Joh. Frenze nomine non debet, quia 
he laid, that he the laid John was ſole ſeiſed of the Lands afozeſaid at the time 
of the Wit brought, & c. and pleaded in Barre, and it was found againſt the 
ſaid John, and Judgement given koꝛ the Demandants of the third part of the 
whole Land, and ſeiſin acco:dingly : And that akterwards, 17. Eliz. the laid 

Frenze le vyed the ine to the ſaid Tyndal, to the uſe of the ſaid Tyndal and his 
Heires: And they kound, that after the lid Feaſt the ſaid Henry Warberton 

and Margaret his Wife came to the Meilucge afozeſaid half an hour befoze 

lun⸗ſet of the ſaid day, and there did demand the debt of the laid twelve pounds, 

to the ſaid Margaret, by the ſaid Martin Frenze de viſed, to be paid unto them, and 
there remained till after ſun ſet of the ſaid day, demanding the Kent afozeſatd, 
and that neither the laid Tyndal noz any other was there ready to pay the 


lame. 


And fir it was moved, ik the ſaid yearly ſum of twelve pounds appointed 
to be paid to the ſaid Margaret were a Rent , oꝛ but a ſum in grolle: And the 
opinion of the Court was, that it was a Rent, and ſo it might be fifly colleceb 
out of the whole Mill, where it is ſaid, that Prudence his Daughter ould 
have the Land, and that the ſhould pay yearly to Margaret twelve pounds in 
recompente of her Dower,&c. But if it te not a Rent,but a ſum in grole, it 
is not much material to the end of the caſe : Foz put caſe it be a Rent, the 


10 ſame nct being pleaded in barre, the Dower is well recovercd, and then when 


default of payment is made, if the Wife of the Deviſoz ſhall yave tie whole, 
. Was 


Error. 


Dower, 
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Judgement in the Wait of Dower, the dul ike of the Deviſoz had loſt all the 
benefit which was to come to her by the deviſe : Foz the ſaid Rent was devi; 
led to her in recompence of her Dower ; ſo as it was not the meaning of the 
De viſoꝛ that his Wife ſhould have both. And therekoze by the Recovery in 
Dower the had diſmiſſed her ſelf of the Rent,and by to 

fit of the penalty foz not payment of it. 


nſequente of the bene- 


Hill, 30. Flix. in the common Pleas. 
CLXXXVIII. Stephens Caſe. 


A an Ejectione firmæ the caſe was, that the Father covenanted with one A, 
that in conſideration of a Marriage to be had betwixt the Don of the Cove» 
nantoꝛ and the Daughter of A, that he befoze ſuch a day weuld levy a Fine, 
which Fine ſhould be to the nſes of the ſaid Son and Daughter in tail foz the 
Joynture of the Daughter. The Fine is le vyed acco2vingly to the uſes afoze⸗ 
laid: The Father dycth , but in the Fine no mention is made of any marrt- 
Fines levied Age had: Ano upon that matter the Court was clear of opinion, that notwith- 
-aife an uſe, ſtanding that the marriage was not accompliſhed, yet the eſtete tail was well 
enough executed in the Son and Daughter, foz the Fine without any confide- 
ration doth carry the uſes, but without a Fine ſach a conſideration would not 
raiſeſuch an uſe without accompliſhment of the marriage, foꝛ the conſidera 
tion executed ought to pzoduce the uſe. But in this caſe the uſes are perfected | | 
by the Fine, and A upon the matter might have hav covenant againff the at | | 
Father to have the Fine befoze the marriage. en Eee 


dk nnd dri 


Mich. 30. Eliꝝ. in the Common Pleas. 1. p 
CLRXXINX. Billford and Foxes Caſe. (x01 
Ilford bzought an Attcon of Debt againſt Fox and his Wife, Executrix ok 
one A her fozmer Yusband, pꝛoceſſe continued ag inſt them, till the Exi⸗ liel Kittery 
gent, upon which the Yusband appeared, and put in a Superſedeas foz himfelf LN pmusit appra 
only, without making mention of his Wife , and the caſe being moved tothe  |lswntdan( 
Juſtices, they demanded of the Pꝛeignathozies what was to be done, foꝛ the Wund ya 
mo es Wy fame is pꝛactiſe and a dangerous caſe ſoz example. And it was anſwered by Wat, u pla! 
is nor good for the Pꝛeignothaꝛies, that the Ccurt cannot remedy it, foz now by the Superſe-⸗ unten 
the Wite. deas the Yusband ts fine die, foꝛ he ſhall not be dꝛiven to anſwer without his em 
Wife, as this caſe is, and he is impleaded, as in the right of his Wife,and Aitings ang i 
therefoꝛe the Wife ſhall be watved, and the Husband diſcharged. Dee the Uithe ama ' 
Wook of Entries 187. Debt againſt the Husband and ULife , aud pꝛeceſte n * 
continued until the Exigent, the Husband rendered hiniſelf, and the life k( 
was Wai ve, and Judgement given, quia videbitur juſticiarüs hic thit the Yus- 
band abſque prefata uxore ſua reſpondere non potuit, & rationi diſſonum ſit, ip- 1 
ſum in Curia hic, cum in eadem loquela reſpondere non potuit, ulterius detineri, | 
ideo eat inde fine die. And ſo ſee 43 E 3.18. Detinue againft the Busband 
and Tul ike, the Wife is waive, and the Husband rendered Himſelf at the Exi⸗ 
gent. Ing the popnt of the Action was upon a baplment to the Mlike, 
dum ſola fuit, and the Husband was ſine die, fo2 he conld not anſwer in ſuch 
rate without the Mife. Wut at the laſt the Juſtices adviſed thereck, and 
gave ozder that the Superſedezs ſhould be ſtaped, without recozding the appears 
ance oi the Husband. Anv by Anthrobus one of the Attozneys of the Court, 
that was the caſe of the Lady Malory and her Husband, who were fied in an 
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1 Queen againſt the Biſhop ark and 1 and 
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of Canterbury and others. Ferrers Caſe. Halcs Caſe. 
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Action of Debt, and pꝛocelle continued against them till the Exigent, upon 
which the Yusband appeared and put in a Superſedeas foz himſelf, without 
ſpeaking of his Wife; and his Superſedeas was not allowed, but pzoceſſe cons 
tmued until Wut⸗lawzp. 


Hill. 30. Fliz, in the Common Pleas. 
(: X . 4 hc Auen agaiyſi the Piſhop of Canterbury and others. 


Ape Queen bꝛought a Quare Impedit againſt the Archbiſhop of Canterbu- 
1 ry, the Biſhop of Chicheſter, and the Incumbent: And counted, that Aſh- 


burnham was ſeiſed of the Advowſon, and that he was out⸗lawed in an Action __ — 


perſonal at the ſute of ſuch a one, and ſhewed the whole DPut-lawzy certain. 
And Erception was taken fo the Count, becauſe m the ſetting down of the 
Out⸗lawzp, the p2oceſſe is alledged to be returned by the Sheriff, but the name 
of the Sheriff is not there expaeſſed. As to that, it was agreed by the Court 
tharth: truth is, that it is pꝛovided by the Statute of 12 E 2. cap. 5. That 
the Sheriffs in their returns put their names to the laid Returnes ; but it is 
not requiſite ſo to plead it, foz the omitting thereof doth not make the Return 
void but the Sheriff ſhall be amerced. 

Another matter was objected, fo2 that whereas the Patron had pleaded one 
plea,and the Incumvent the ſame plea by himſelf in barre. The Queen de⸗ 
murred in Law in this manner.quoad ſeparalia placita per dictos, &c. ſepe- 
raliter placitat. &c. Dicta Domina Regina neceſſe non habet, nec per legem terra 
tenetur, reſpondere : And the Court was clear of opinion, that the Demurrer 
ought to have been ſeveral,upon the plea of the Patron by it ſelf,and npon the 
plea of the Jncumbent by it ſelf- 


Hill. 30 Fliz. in the Common Picas: 


CXCI. Mallet 4nd Ferrers Caſe. 


—xʒ̃̃ — — — 2 — . — 


N Treſpaſſe ok Battery; the partics were af Iſſue upon, Not gullty , and Damages in- 
at the Niſi prius it appeared, that the thumb of the right hand of the Plain⸗ creaſed of a 
tiff was clean cut off, and ſo maimed; And if was found fo2 the Plaintiff, and Mayhme by 
damages tured to fozty pounds, and now the party came in perſon into Tourt, the Court. 
and pꝛaped, in reſpectof the heynouſneſſe of the Mayhme, that the Court 
would encreaſe the damages; which damages, upon great conſideration pad, 
were made one hundzed pounds, and Judgement given accozdingly. Bee that 
the cutting of any of the Fingers is a Payhme, 28 E 3. 54. by Stone; 
and as foz the damages further aſſeſſed by the Court, then the damages kaxed by 
the Jury, See Book Entries, 46. 8 H 4. 135. 39 E 3. 20. 


H. Il. 20. Elig, In the Common Pleas. 


CXCIliI. Atkins and Hales Caſe. 
Ichard Atkins of Lincolnes-Inne bzought a Mit of Fozger of falle Faits 
againſt Hale of Glouceſter, and counted upon the fozger of an Indenture, 
in quo continetur quod quidam Abbas Monaſterii de Glouceſter Demiſit ſci- 
tum ManeriideR, & te ras dominicales, &c. The Defendant pleaded, Not 
guilty. And it wes given in evidence on the Plaintiffs part, a Leaſe ſuppos 
fed to be made and fozged. containing that the ſaid Abbot leaſed the ſaid Scite, 
W 2 and 


Forger o! 


falle faits; 
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and all the demeine Wands of the ſaid Mannoz, exceptis duobus ſeperatibus 
clauſuris inde, &c. vocat. &c. And it was moved, if this Evidence doth main 
tain the Illue. And it was holden by the whole Court , that the Evidence 
was good enough, foz it is not neceffary to conſtrue terras Dominicales, omnes 


terras Dominicales, fo2 the Lands not excepted are terræ Dominicales, and ſg 
the Count is latisfied by that Evidence, &c. 


r3:11. 30. Elz. In the Common Pleas. 


CXCIII. Chamberlaine 42 Stauntons Caſe, 


Hamberlaine b2ought Debt upon an Obligation againft Staunton, and ups 

on non eſt factum, the Fury found this ſpecial matter, that the Defendant 
ſubſcribed and lealed the ſaid Obligation, and caſt it upon a certain table, and 
the Plaintiff took it without any other deliver), oz any other thing amounting 
to a delivery. And the Court was clear of opinion, that upon that matter the 
Jury had found againft the Plaintiff, and it is not like the caſe which was 
here lately adjudged , that the Dbligo2 ſubſcribed and ſealed the Obligation, 
and caſt it upon a table, ſaying theſe woꝛds, this will terve, the ſame was hol 
den to be a good delivery, foz here is a circumſtance , the ſpeaking of theſe 


wozds , by which the Will of the Dbligoz appeareth , that it Gall be his 
deed. 


Decds, and 
ſealing of 
them. 


Court ben 
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Hill. 30. Elix. In the common Pleas. | cue 


CXCIV. Oldfeild ard Wilimers Caſe. Tri 31 


N Debt upon an Obligation, the Defendant piczved, that the Obligation (Kc. 
was endoꝛced with condition, that the Defendant ſheuld land to the Award 0 
3 of 15. &c. who awarded, that the Dekendant ch uld pay to the Plaintiff at Tanten Itiondl 
© * fuchaday 100 li, 22 ſhould find two ſufficient ſureties tobe bound with him to t Comarants 
the Plaintiff fo pay the ſaid 10 li. to the Plaintiff, by twenty pounds a year, alu ec 
until the whole lum be pais:and pleaded further,that he hav perſozmed the laty = ent 5/mvrd froth 
Award. The Plaintiff by Replication faith, that the Defendant hath not bead whichtsre 
paid unto him the laid one huodzed pounds, and fo in that aTigned the bꝛeach of Ong mh 
the Award, and upon the Replication the Defendant doth demurre in Law, be⸗ he bok af: i | 
cauſe by the pꝛetence of the award, the Defendant had eledton either to pay nun 8 
the one hundzed pounds at the day, oꝛ to find two lureties foꝛ the payment or cut 1 
it by twenty pounds per annum, &c. fo2 fo is the Award in the disjuncki ve. u 11 . 
Wut the Courf was clear of opinion, that the Replication was good ,. 192 al- 10 kg UN 
though that the Award be ſet down and conceived in wozds dis⸗jungi ve ver in 10 ; * t 
Law and in ſubKance it is finale, fo2 as fo the finding of Wureties the Award Goa Wand 
is void, and lo nothing is awarded but the payment of the one hund2ed pounds An Ez. 
af the day to which the Plaintiff in his Replication hath fully anlwered: And U 

Judgement was given fs2 the Plaintif. - ater - os 

| W 1 
g In 1 


Hi, 30. El, inthe common Pleas. 


CX CV. 1he Lord Dudley and Lacyes Caſe. , I 
He Lo2d Dudley bought an Audita querela againſt Lacy, and upon it a ACN 
Audita que» Scire facias agatalt the ſame party; And at the dap it was moved by the | l 
(cla, Councel of Lacy, that in as much as no execution wes ſued againſt the perien bab 
or the Led upon the Statute Staple, in which the laid Loꝛd was ene OH ] 
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obs ſe ent 5 . _ | _— EE 
dence wh the ſaid Lacy, ſo as he was not in paiſon, a Scire facias ought not to ſue, but a 
( al the This, Venire facias. And the Tourt was clear of spinion, That it is at the elects 
WMinicale;, d on of the party greived which of them he will ſue, ſcil. a Scire facias , oz a 
OMinicale, an ' Venire facias. See 15 E 4.5. by Choke, Scire facias and Venire facias are all 
RN one in cffect : Another matter was moved of the part of Lacy ; That this Au- 
dita Querela ought to be ſued in the Thancery and not in the Common Pleas. 
But the Court was clear of opinion, that the party might fue in which of the 
Tourts he would. See 16 Eliz. Dyer 332. An Audita Querela upon a Sta⸗ 
| tute Merchant directed to the Juſtices of the Common Pleas ; but upon a 
5 Caſe, Statute Staple, the Sute ſhall be in the Chancery by Andita Querela directed 
to the Chancelloꝛ, o2 by Scire facias directed to the Sheriff, quod fit in Cancel- 
Yanton, amp laria, &c. = 

that the Deen | 1 P] 

Certatntable. Hill, 30 Eiz. in the common Pleas. 


«CUR. f 3 5 e 9 Cale. 
on that meint GX CVHL. ASKEWE and the E irle o, Lincolnes Caſe. 


1 bee was bound to the Earl ok Lincoln in a Statute Staple, the Tarlſu- — 
the ſame was ed execution, by which Askewe was put in pꝛiſon; and now the freinds of Audita que- 
© freaking of * Askewe offered the money in Court, and calt an Audita querela foz Askewe, rela. 
"at i chal 3 and pꝛaped he might be bayled,and the money remain in Court till the Audita 
Wit Querela determined. But the Carl pꝛeſently demanded the money fo be delt- 

vered to him, but the Court denyed it, and commanded the Pzetgnothozies to 

keep the money, until the Audita querela were determined: And let Askewe to 

bayl foz the coſts of ſute. 


t. Trin. 31. Elig. in the Kings Bench. 


ſtand to the Au 5 


to the Plant: Ard bꝛought an Acton of Trover and Converſion agaiinft Blunt of fo2- 
baund with hu ty loads of Cozn:as unto twenty loads the Dekendant pieaded not gnil- e and 
enty pounds a. ty, and as fo the reſidue a ſpectal plea, upon which the PlaintifT did demurre in eee a 
pcri02med thek Law, and it was adjudged fo2 the Plaintiff, upon which iſſued a Watt of En⸗ 
"Defendant hat)? quirp of damages, which ts returned: It wis moved, that the Wait of En⸗ 
flaned the ba quiry of Damages ought not to have iſſued fozth, foz the Illue doth vet depend 
mute in Labþ untrped, and the book of 34 H 6.1. was vouched, and ther the cale was, that in 
ogioncithirtf Trel palle againſt many, ene of them made default akter a plea pleaded, Now 
dor the ant! a Wait of Enquiry of Damages ſhill be awarded, but ſhall not iſſue fozth un⸗ 
in the dis til the plea of the others be tryed , and ik the JTue be tryed to2 the Plaintiff 
wis good, bf then the Enqueſt who tryed the Jſue ſhall afſeſſe damages for the whole, and 
dir zundibte it oz the Defendant againſt the Plaintifk, then the Fel zit which was awarded 
. te 3x to iſſue fozth. Dee 44 E 3.7. Cook, it is in the dil cretion of the Court, 
ab 10 2 to award ſuch TM it oz not, which Wray granted, but it is uſual here to grant 
fe 5 the Wait pꝛeſentlyp: Gawdy, the caſe in 39'H 6. is not like this caſe, foe in 
if al this caſe the Treſpaiſe is divided, and as it were appozttoned in twenty loads, 
and twenty loads, but in the other cafe not. 


Trin. 31. El1z, Rot. 660. 


CXC VIII. Smith ind Buſtards Ce. 


N an EjeRione ſirmæ it was faund by ſpecial verdict , that one S was leiler 
of Lands, and leated the ſame to F fo2 one and thirty vears, peilding and pay - 
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ing twenty pounds per annum at the Font⸗ſtune iu the Temple Church (the 
land it ſelf lying in Eſſex) upon the Feaſts of the Aanunclatton of our Lady 
and Saint Michael, oz within twelve dapes after either of the ſaid Feaſts, by 
even poztions, upon condition, that if the laid Rent oz any part thereof be un. 
paid by the ſaid ſpace of twelve dayes, Proxime poſt aliquod feſtorum vel die. 
rum ſolutionis inde, that then it ſhould be law: nl foz the Weſſo2 fo re⸗enter. I 
aſſigned his intereſt to Buſtard the Defend.nt, at Michaelmas the Kent is be, 
hind, and the twclfth day after the Lelloz demanded the Rent at the Temple 
Chu:ch; and foz not payment thereof re⸗entred: Towſe, the re-entry of the 
Leffo2 w.:s not lawful, foz by the ſaid Reſervation the Kent was not due until 
the twelſth day after Michaelmas, foz befoze that he cannot have an Action of 
Deb, 92 diſtrein fo2 it, and theſe wozds ( dierum ſolutionis) are greatly ma; 

2 conditions are odious in Law, and if the woꝛds thereof be voubtful. 
toy hall be condrned foz he avail of him wha is bound by it. As in the caſe 
of 28 H 8. 17 If J be bound fo you upon condition, to pay to vou befoze the 
Fc ft of Saint Thomas fwen'y pounds, if there be in one year two Feaſts of 
Sant Thomas, the litter Feaſt toll be my dap of payment. Wray, this Rent 
is not due until the 1:ft day of the twelve dayes, foz neither debt oz diſtrelle li⸗ 
eth fez it, then the day of pay;nent mentioned in the condition ought to be the 
laſt dap of the laſt twelve daves, and dict. ſpatium ſhall be conſtrued the ſame 
numver of dyes , and not the lame dapes. And at laſt it was reſolved and 
ad judged, that the entry of fhe Leildz was not congeable, but he ought to expect 
the latter day of the twelve daxes. 


Trin. 31. Elix. in the Kings Bench. 


CX CIX. Sir George Farmer and Brookes Caſe. 


Preſcription, 155 an Action upon the Caſe the Plaintiff declared, that time out of 


mind, &c. there had been a Pannoz called Toceſter, and alſo there 
hed been there a Town called Toceſter, and that all the Beſſuages , Lands 
and Tenements within the laid Town had been holden of the ſaid Bans 
noz, and that he is Lozd of the ſatd Mannoz, and that he, and all thoſe 
whole eſtate he hath in the laid Pannoꝛ, have uſed to have a Bake⸗koule, 
and a Baker, to bake white bzcad and houſe bzead foz all the Inhabitants and 
Pallengers there, which bꝛead bath been of a reaſonable Aſſize and paice, 
and ſufficient foz all the Inhabitants and Paſſengers there ( but doth not 
ſay wholſom) and that time out of mind, &c. no perſon had had oꝛ uſed any 
Wake⸗houſe there, but by the appointment of the laid Lozd of the Bans: fo 
the time being: But that new the Defendant had ercceo a 1Bak<--houſe unfo 
the Nuſance of the Blainfiff : The Defendant ſhewed, that at the time he had 
ſet up his Bake⸗houſe there were three Wakers there; and ſhewed , how that 
be was 4 ppzentice fo che Trade, and that at thi tine, he let up the laid Beke⸗ 
houſe fo2 the benefif of all perſons, as it was laboful foz him to do. Morgan, 
the matter only is, if this pzeicription made by the Plaintiff be good oz not: 
It is to be tonſidered, if all pzeſcriptions at the Common Law are one, and if 
all pzeſcriptions be guided by one rule and line: And J conceive , that pre- 
ſcripticn at the Common Law 1s but one: And there are two poynfs in 
pꝛeſcriptions, Uſage and Neaſonablenelle, but thep are not guided by one line, 
fo: ſome pꝛeſcriptions are againſt ſtrangers, and then there cught to be coift- 
deration and recampence: Some pzeſcriptions againſt pꝛivies as between 
L020 and Lenant.,fc2 there the Tenure is ſufficieat,& volenti non fit injuria. 
Foz the firſt, ſee 5 H 7.9. where in Treſpalſe the Defendant doth juftific, 
that the place Where. is his Frce-hold, and that he had a Foldage, and that he, 
und all thoſe whole eſtate he hath, &c. have uſed, that if any man de paſture 
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Sir George Farmer and 
Brookes Caſe. 


his Sheep with the Sheep of the Defendant fo the day time, that it was law, 
full at night to take all the Sheep and put them in his fold all the night, and in 
the mozning to put them out ; and the ſame was holden a good pzeicrtption,fo2 
which the Plaintiff traverſed the p2eſcription ; And fo2 the other ſee 11 H 
7.13, 14. 21H 7. 40. betwirt Wozd and Tenant , that every Tenant foz e- 
very pound⸗bꝛeach ould fozfeit thzee pounds, and lee the P2102 of Dunſtables 
caſe, 11 H 6, 19. Br. pꝛeſcription 98. The P2102 declared, that he and his 
P2edecefſozs time out of mind, &c. had had a Market in D every week one 
day, and that Butchrrs and others, who ſold victuals, ſhould ſell the ſame 
in the high ffrect-, upon ſtalls of the P2102 to them aſſigned , and that the 
ÞPz2is2 ſhould have one penny fo2 every fall every dap; and ſhewed, that the 
Defendant had ſold in his hauſe, whereby the P2102 had loſt the advantage 
and pꝛofit of his ſtalls there. And the ſame was holden a good pzeſcription., 
And on the other ſide, the Dekendant did pzeſcribe,that he and all houte-holders 
of D had uled to ſell in their houſes : The ſame was holden a naughty pꝛelcrip⸗ 
tion. See 43 E 3. 5. and ſee alſo ſuit ad moliendum upon pꝛeſcription withont 
tenure, foꝛ peradventure he had not any Mill there befoze , and now it 1s an 
eafe to tho neighbours : Vide Negiſter 105. where the Wat is, Cum que- 
rens habeat ratione Dominii ſai apud R talem libertatem quod nullus in eadem 
villa uti debent ſeu conſuever. Officio, ſine Myſterio tinctoris ſine licentia ipſius 
querentis, the ſame is good by way of pꝛeſcription, but is void by way of grant: 
And there the Dekendant is fo2btd-to nſe the trade of his Dye-houſe within 
his Mannes without his licence, which appeareth upon the Wat which is in 
the Negiſter ( which Regiſter was made by the Judgement and adviſe of the. 
gvave Judges of the Law) and there is remedy given fo2 the like caſe, as is 
the caſe at the Barre. And ſce F B 122. b. Sectam ad furnam, and although 
ſuch a manner of pzeſcriptton ſhould bind a ſtranger, pet here our caſe is. 
ſtronger, fo2 the Defendant is our Tenant. And Hill. 15. Eliz. Rot. 166, 


an expzelſe Judgement was given in ſuch caſe foz the Plaintiff. Buckley. 


contrarp, although that here be a loflc to the Blaintiff, pet there is not a w2ong, 
as the caſe in 12 H 8. 3. If J have an acre of Land adjoyning to your acre, 
and my acre is dꝛowned, J may make a fluce to carry away the water, and al⸗ 
though that by fc doing pour acre is dꝛowned, yet I ſhall not be puniſhed fo2 it. 
becauſe it is lawful fo2 me to make a trench in my own Land, and then if it be 
any Nuſance fg vou, pou may make a french in Your ground, and ſo carry away 
the water until it come to a River o2 ditch. See the caſe 11 H 4. of Sch5ot- 


maſters 200. foz it is damum abſque injuria. And it is againſt the liberty of 
the Common-wealth, that liberty of Contracts be not free but reſtrained with 
Pai viledges to one only: Vide 22 H 6. 14. If one crea Mill necr to my 
Mill, no Acton lyeth agatnft him, ſo2 it is fox the uſe of the Rings Subjects, 
and God fozbid , that Bꝛead and the baking ok it ſhould be reſtreined to any 
[pectal perlon, eſpecially in a Market Town. And as to the caſe of the Pzio? 
of Dunſtable, that is not to the purpoſe, ko there he pzeſcribed ty have a Parket 
and the cozreaton of it; and the fault there is not in the uſurping of a Parket 
in Nuſance of the Plaintiff, but cauſe the Defendant ſold meat there ſecretly, 
lo as the Plaintiff could not have the correction of it. See 22H 6.14. And 
it is not realonable, that luch pꝛolits be retlrrined and drawn from the publick 
good fo the pꝛivate commonity of any perſon, And he cited a caſe which was 
ruled in the Exchequer 9 Eliz. upon an Ankozmation exhibited there by the 
Wurgettes of Southampton, that the Bing hav granted ts the Burgelles of 
$outhampton , that all the ſweet Wines bzought within the Realm ſhouts vc 
unladen at Southampton only : And it was agreed by the good Low Wray, 


that ſuch a grant was not good to depꝛive the Commen-wealth cf ſuch a be- Grant of cl. 
aefit,and to appꝛopiate it to one, which might be pzofitable to manp: And it King void, 


was further laid by the Leꝛd Wray, that if the Ming will graut by his Letters 
Pallents,that A B ſhall be of councel only with the Defenvant in the Chan⸗ 
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tery, and C B with the Plaintiſts in the Exchequer Chamber, the ſame is u no 
good grant, &c. 


Irinit. 31. Elix. in the Kings Bench. Ixtrat. Hill, 31. Kot. 31. 


CC. Park agi ſi Motle aud How. 


[ Nan Acton upon the Cale upon Trover and Converſion. 
dant pleaded, that one A recovered in Debt againſt I P Erecutoz of E P 
one hund2ed pounds and twenty pounds in Damages: Ths debt of the goods 
of the Teſtatoz, and the damages of the goods of the Teſtatoꝛ, ſi quæ fuerint, 
and if not, ok the goods of the Erecutoz. 
as directed to the Sheriff of N who made his Warrant to the Defendants to 
execute the ſaid Mit. And befoze Execution I P dyed inteſtate, and ad- 


miniſtration was committed to the Plaintiff, and the Defendants afterwards | 


did execution of the pzoper goods of 1 p, and ſold them, and deliver the mos 
ney to the Sheriff , which is the ſame Trover and Con ver ſion, and averred 
that E P had no other goods. The Plaintiff by Replication ſaid, that the 

Sheriff upon the return of the ſaid Wit of Execution, returned as to the pꝛin⸗ 
cipal debt, that the goods of the Teſtatoꝛ were waſted ; and as fo the damages, 
that he could not erecute the Mit quia tarde. 

Tanfeild, A conceive that the falſe return of the Defendant ſhall not make 
the Defendant puntſhable,foz they did execution, ſecundum exigentiam brevis, 
and delivered the moneys coming thereby to the Sheriff; and ik they ſhould 
not be excuſed it ſhould be a great inconvenience, foz it is neceſſary that the 
Sheriff have inferiour Officers under him. As 37 H 6. an Executoꝛ nas 


med in the Will, named one to take the goods of the Teſtatoꝛ in ſuch a place, 
Who did accozdinglp, and afterwards the Execute doth refuſe ; pet the ſervant 


ſhall not be puniched foz that medling, 13 H 7. 2. 21 H 7. 23. TWhere it 


is ſaid by Read chetf Juſſ ice, that if the Baplp velivereth the body of one who 


he hath taken in Execution fo the Sheriff, he ſhall be excuſed, although that the 
Sheriff doth not return the Capias ; and we have rleaded in this caſe, that we 
have delivered the money tothe Sheriff, um thai is confefſcd by the demurrer . 
Altham, I conteive that this Execution after the death of the party is not 
Soor. Foz an Adminiſtrateꝛ ts another perſon, wherekoze new p2ocelle ſhall 
illue againſt him, as in all £:ſes where the perſ on is changed: 18 E 3. If 
one ſueth a Certificate out of a Statute, and befc2e execution had he dpeth, his 
Erecutozs hall not have execution upon that Certificate, but ſirſt they ought 
to have a Scire facias: And 28 H 8. Dyer 29. Tranſcript of a Fine is re⸗ 
moved by the Anceſtoꝛ out of the Treaſury into the Chancery, and comes in 
by Mittimus to have execution, and the Anceſtoz dpeth befoze Execution. Now 
the Heir cannot pꝛoceed without a new Mittimus, fcz he is another perſon. See 
36 H 8. Br. Statute Merchant 43. and in our caſe here, at the time ok the 
Execution theſe are not the goods of the Executor, fc2 he is not in eſſe, and it 
ought to appear whoſe goods they are which are taken in Execution: Ik 
Lands be recovered againlt the Father who dpeth, and the Heir be ouſted by 
Execution, withont a Scire facias againſt the Heir, He ſhall have an Allize. 
And 6 E 6. Dyer 76. is our caſe, A is condemned in Debt, and a Fieri 
facias is awarded, and befoze exetution A dveth inteſtate: The Sheriff levped 
the Debt 4 the goods of the Inteſkate in the hands of the Adminiſtratoꝛs; 

upon which the Adminiſtratoꝛs b2cucch! Erree and reverſed the Execution. 
Tanfeild,the Crecution is errontitus,but is nct void, but all ſtand until it ke 
reverſed by Erroz. And it was holden by the whole Court, that the kalle re- 
turn of the Sheriff (ould not pꝛejudice the Defenvants : At another day it 
was moved again, and it was holden, that the aver ment, that the goods put in 
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Execution were the goods of the Teſtator the vay of the Writ of Executi⸗ Execution a- 
on ſued, was a good averment without ſaying, The day of Execution donc, fo2 F219 an 34. 
the award of the UWrit of Execution thall binde all his goods again whom 5 
the Judgement was given which he had at the day ok the Writ of Execution death of tlie 
awarded. And it was alſo holden, That notwithſtanding the death of the party lateſtate ot 
againſt whom, &c. The Sherift might do execution of the goods of the dead in che inecſtaree 
the hands of his Executozs accozding to the opinion of Bryan. 16 H. 7.6 goods; good. 
and afterwards in the principal Cale Judgement was given againſt the **<<vrion ſha! 
Plaintiff. N relate to the 


date of the 


Writ, 
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Trin. 31. Eliz. In the Kings Bench, 
CCI. Carle azd Denis Caſe, 


Ve Caſe. was; Upen a Latitat, the Sheriff returned, That by vertue 

of the ſaid pꝛocels he had arreſted the Bodie of the Defendant, and that Retorn of the 
ſuch a day aftcr, and befo2e the Keturn of the Latitat, a Habeas Corpus came Serif, 
to him to bꝛing the bodie immediately into the Chancery, which was done ac⸗ 
cozdingly, and there the Pꝛiloner was diſcharged by the Oeder ok the laid 
Court ; and the lame was holden a good Return, fo2 the Sheriff is bound to 
obey the Kings TU pits, and fo erccute thém, and he cannot compel the partie ta 
put in Suretics to appear here: and the truth was, That the party was 
bꝛought befo2e the Paſter of the Nolls, and he did diſcharge him. And per 
Curiam, the ſame is no oflence in the Court, but it was an ill ac of the Bas 
ker of the Kolls, Foz we oktentimes have perſons here upon Habeas Corpus 
who are allo arr eſted by Pzoccſs out of the Exchequer, oz of the Common 
Pleas, but we will not difcyarge them bekoze they have found Sureties koz 
their appearance, #c. and ſo the laid Courts uſe to do recipꝛocally: and we 
cannot panty the Sheriff, fo2 the Habess Corpus was firſt returnable befo2c 
the Latitat , but the party may have an action againſt the Sheriff, but we wilt 
ſpeak with the Maſter of the Rolls, &c. and afterwards Bail was put in: But 
afterwards another Exception was taken to the Return: ſci. a coſtodia noſtra 
exoneratus fuit, which might be intended as to the Cauſe in the Chancery on- 
ly, andnof fo2 the Cauſe here, fo2 he hath not alledged, that he hath not al⸗ 
ledged, That he was committed fo any other in cuſfodie, and fo2 that cauſe 
day was gi ven to the Sheriff to amend his Return. 


Trin. 31. Elz. In the Kings Bench. 


CCIT. Upton and Wells Caſe, 


Nan Ejectione firmæ by Upton againft Wells, Judgement was given fs; 
Ihe Plaintiff, and upon the habere facias poſſeſſionem, The Sheriff re- 
toned that in the Execution of the laid Writ he toon the Plaintiff with 
him, and came fo the houſe recovered, and removed thereont a woman, and 
two childꝛen, which were all the perſons which upon diligent ſearch, he could 
finde in the laid houſe, and delivered to the Jlaintiff peaceable peſſeſlion to 
bis thinking, and afterwards departed, and immediatelp after thꝛee other 
perlons which were ſecretly lodged in the ſaid houſe expulſed the Plaintiff a- 
gain: upon notice of which he retozned again to the ſaid houſe to put the 
Plarnitff in full pofſeſſton, but the other didrefiſf him, fo as without perill 
of his Uife, and of them that were with him in company he could not ds it. 
And upon this Refo2n the Court awarded a new Writ of execution, fc2 that 
the ſame was no Execution, of the firſt Krit, and alſo awarded an attach- 
ment againſt the parties. 


Ul | Trin. 


Aatjh and Hedd and £ha- 
A reys Cate. loner's Caſe; 


Trin, 31. F!2, In the Kings Bench. 
C CIII. Marſh and Aſtreys Cafe. 


Arſh brought an Action upon the Caſe againſt Aﬀrey, and declared, 


That he had pꝛocured a Writ of Entry ſur diſſe.ſin againſt one A. and 


thereupon had a ſummons foz Lands in London, and delivered the ſaid Sum- 
mons to Aſtrey being under Sheriff of the ſame County ; virtate cujus, the 
ſaid Aſtrey ſummoned the ſaid A. upon the Land, but notwithſfanving that 
did not return the laid Summons ; Aſtrey pleaded. Not guilty. And it was 
tryed in London, where the action was bzought foz the Plaintiff, and it was 
moved by Cook in arreſt of Judgement, That here is a miſ-tryal, foz this il⸗ 
ſue ought to be tryed in the County where the Land is, becauſe that the cauſe 
is local; but the Exception was not allowed, fcz the action is well layed in 
London, and fs the tryal there alſo is good. Another Exception was moved 
becauſe the action ought to be againſt the Sheriff himſelf, and not againff 
the Under Sheriff, foz2 the Sheriff is the Dfficer to the Court, and all Rez 
toꝛnes are in his Name, and J grant that an action foz any falſity oz deceit 
lycth againſt the Under Sheriff, as foz embeſlelling, rafing of WMrits, &c. 
but upon Non feaſans, as the Caſe is here, the not Ketozn of the Summons, 
it ought to be baought againtt the Sberitk himſelf. Dee 41 Ed. 3, 12. And 
if the under Sheriff take one in Execution, and ſuffereth him to eſcape debt 
lycth againſt the Sheriff himſelf, Another Exception was taken becauſe the 
Declaration is that the ſaid Aſtrey, Intendens & machinans ipſum querent, in a- 
ctione ſua prædict. proſequend. impedire, &c. did not retoꝛn the ſaid Summons 
but dot not ſay, tunc exiſt. Under⸗Sherifk. Snag, confrary, If a 15ayly 
Errant of the Sheriff, take one in Execution, and he ſniffer him to eſcape, an 
acton lieth againſt the Baply himſelf. Ans that was agreed in the Caſe, of 
a Baply of Middleſex , and Sir Richard Dyor Sheriff of Huntington, and 
his Ander Sheriff, who ſuſfered a Pziſoner to eſcape, andthe action was 
bzought againſt the Under Sheriff; foz if may be the Sheriff himſelf had not 
notice of the matter, becauſe the Writ was delivered to the Under-Shertiff , 
and he took a Fec fo it, and therefoze it is reaſon that he ſhall be puniſhed. 
As if a Clerk in an Dffice mil⸗enter any thing, he himlelk thill be puniſhed, 
and not the Maſter of the Dffice, becauſe he takes a fee foz it. But if the Res 
to2 made by the Wayly be inſuffictent, Then the @heriff himſelf ſhall be 
amerced, but in the pzincipal caſe it is clear, That the action lpeth againſt 
the Under Sheriff if the party will, aud ſuch was the opinion of Gawdy 
and Tlench ; As to the other matter, becanic it is not alledged in the Decla⸗ 
rat!:n, That the Pefenvant was under Dyeriff at the time, The Declara- 
tion is good enough notwithſtanding that, fo2 ſo are all the Pꝛeſidents, and 
il the Dekendant were nct under Dherif the ſame ſhall come in ok the other 
ſide. See 21 E. 4. 23. And alterwards in the principal Tale, Judgement was 
given koz the Plaintiff. 


Trin, 31. Elig. In the Common Pleas. 


CCI V. Hedd and Chaloners Ce. 


4 Nan Ejectione firmæ by Hedd agaiaſt Chaloner upon a Demiſe foz years 
Ref Jane Berd, It was found by eſpectal Uerdict, That William Berd was 
ſciſc3 in Fee, made a Feoff ment to the uſe of himſelk fo2 life, and afterwards 
to the uſe of his two daughters Joan and Alice ti fee, and dyed, and J van 2s 
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tred info the Land, and by Indenture by the name of Jane Berd , leaſed the 

ſame fo the Plaintiff fo2 thzee years. And it wasſurther found; That Joan 
intended in the Feoffment, and Jane who lcaſcd, are one and the ſame perſon; 
Wray, It hath been agreed here upon good ad vice and Tonkerence with Gram- 
marians, that Joan and Jane are but one Name. And UW omen becauſe (Joan) 
ſeems to them a homely name, would not be called Joan but Jane: But ad- 
mit that they were ſeveral Names, Then he and Gawdy Were ok opinion, it 
Could not be good: But afterwards, it was ſaid by Gawdy, That this action. 
is not grounded meerly upon the Indenture, but upon the Demiſe, and that 
is the ſubſtance, and the Indenture is but to entfozce it, ſci. the teaſe, 44 E. 
3. 42. Another matter was moved here, the remainder was limitted to Joan 
and Alice in kee, by which they are Joint Tenents, and then when one of 
them enters, the ſame veſts the pelle lien in them both; Then by the demiſe 
of Joan a moyety palſeth only to the Plaintiff. Wray, Here the Term is in- 
curred, and the Plaintiff is fo recover damages only, and no title at all is 
found foz the Defendant, and ſo there is no cauſe but that Judgement ſhould 


be given fo2 the Plaintiff : and thereupen Judgement was given fo2 the 
taintifk. 


7577. 31. Elig. In the Kings Bench. 


CCV. Read aud Naſhes Cue. 


2 an action ef Treſpals by Read and his Vl ife againſt Naſh, fo2 entring 
into a houſe talled the Daypry-yuuſe, upon Not guilty pleaded, The Jury 
round this ſpectal matter, Sir Richard Greſham Anight, was ſeiſed in Fee of 
the Barnnotirs of J and S and of diver ie ether Lands mentioned in his Till, 
and 3 Edw. 6. de viſed the lame to Sir Thomas Greſham his Son foz like, the 
Reinatnder fo the firſt ſon of the laid Sir Thomas Greſham in tail, the Re- 
ma inder to the ſecond ſon, &c, the Remainder to the third lon, &c. The Re- 
mainder fo Sir John Greſvam his bzother ; Pzoviſo, That ik his Son go a⸗ 
vout oz make any Alienations oz diſcontinuance, &c. whereby the pꝛemiſles 
cannet remain, delcend and come, in the kozm as was appointed by the ſaid 
Till, otherwiſe then fo2 Lopntures foz any of their Ni ves fo her life only 
02 leaſes fo2 21. years, whereupon the old and accuſtomed Kent ſhall be re- 
ſer ved, That then ſuch perſon ſhall fozfeit his eſtate, Sir John Greſham dy- 
ed: Dir Thomas Greitam his ſon, built a new Youſe upon the Land: and, 
4 Mariz, leaſed to Bellingford fo2 one and twenty years, rendꝛing the an, 
tient Kent. And afterwards 2 Eliz. he leavyed a fine cf the ſaid Bannours 
and ef all his Lands: and 5 Eliz. he made a Jointure to his Wife in this 
manner, ſci, Be covenanted with certain perſons to ſtand ſeiſed to the uſe 
of himſeif, and his Wife foz their lives, and afferwards to the ule of his 
Right Beis, and afterwards, 18. Eliz. he leaſed unto Read and his wife foz 
one and twentte pears to begin peeſently (which was a year befoze the expira⸗ 
tion ef the ſutd Leaſe made unto Bellingford ; ) which Leaſe being expired, 
Read entred. It was argued by Cook, That here, upon the wozds contains 
com the Proviſo, Sir Thomas had power and authozitp, not boing but Te⸗ 
nant loz liſe to make a Leafe fo2 years, oz Jointure, and that upon unphica- 
i208 of the Wil, which ought fo be taken and conſtrued accozding to the 
intent of the parties; koz his meaning was to give a power, as well as an 
effate, otherwiſe the wozd (otherwiſe) ſhould be void; and it is fo be obſcr- 
ved, That the parties intereſfed in the laid conveyance were Knights, and 
it is not very likely, That the ſaid Sir Richard Greſham div intend, thai 
they ſhould keep the Lands in their own manurance as Yusbandmen , btit 
ict tho ſame to Farm fo2 Rent, And it is great Reaſon, although he willen 
U 2 that 
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tures foz their Wives. It hath been ſaid, That no grant can be taken by 


implication, as 12 E. z. fit avor. 77. Land was given to Land A his wife, 


and to the heirs of the body of I begotten; andif I and A dy, without heir | 
of their bodies, betwirt them begotten, that then it remain to the right heirs 


of I; and it was holden that the ſecond clauſe, did not give an eſtate tail to 
the wife, by implication being in a grant, but otherwiſe it is in Caſe of a 
deviſe, as 13 H. 7. 17. (and there is no differente (as ſome concei ve) when 
the deviſe is fo the heir, and when to a ſtranger) but theſe cafes concern mat? 
ter of Intereſt, but our caſe concerns an Authozity: and admit that Sir 
Thomas hath power and authoꝛity to make this leaſe, Then we are fo conſider 


ik the Jointure be good, fo2 ik it be, Then being made befoze the Leaſe, it 


all take effet beioze; and the woman Jointrefſe is found to be alive. But 
I conceive, That this Jointure is void, and then the Leaſe ſhall ſtand, foz 
an uſe cannot riſe out of a power, but may riſe ont of an eſtate of the Teſta⸗ 
toz, and out of his Mill, 19. H. 6. A man devileth, That his Executoꝛs 
ſyall ſell his reverſion, and they ſell by Wozd, it is a good Sale, foz now the 
Reverſton paſſeth by the Mill. But an uſe cannot be raiſed dut of an uſe , 
and a man cannot bargain,and ſell Land to another uſe then of theBargainee, 
And it is like unto the caſe of 10 E., 5. The dilleiſee doth releaſe unto the dil⸗ 
ſeiſo2 rendꝛing Rent, the render is void, fo2 a rent cannot iſſue cut of a right, 
ſo an uſe cannot be out of aReleaſe by the diTeiſee, foꝛ ſuch reicaſe fo ſuch pur⸗ 
poſe ſhall not enure as an Entry and Feeffment : Alſo here after that convey- 
ance. Sir Thomas h;th built and errected à New heuſe,and no new Kent ts re- 
ſerved upon it. æ therefoze here it is not the ancient Renf,foz2 part of the lum is 
going out of the new houſe. But as to that, It Was ſaid by the Juſtices, do not 
ſpeak fo that, fo21f appears that the Kent is well enough reſerved. Another 
matter was moved fo2 that, That a year before the Expiration of the Leaſe 
made to Billington this Leafe was made to Read, foz 21. years to begin pꝛe⸗ 
ſently from the date of it; although by the ſame authozitp he canncet make 
Leaſes in Reverſion, fo2 then he might charge the Inheritance in infinitum. 
But vet ſuch a Keaſe as here is he might make well enough, foz thts Leaſe 
is to begin pzeſently , and ſo no charge to him in the Reverſion , as in the 
Caſe, betwixrt Fox and Colliers, upon the Statute of 1 Eliz. A Biſhop makes 
a Leaſe foꝛ thꝛee years befoze the Expiration of a fozmer Leaſe to begin pze- 
ſently, It was holden a good Leaſe to bind the Succeſſo2 foz the Inheritance 
of the Biſhop is not charged above one and t »entp years in toto. But if a 


Biſhop make a Leaſe foz years, and afterwards makes a Leaſe foz thzee 


lives, the ſame is not good, 8 Eliz. Dy. 246, Tenant in tail leaſeth to be- 
gin at Michazelmas, next enſuing foz twenty years,tt is a good Leaſe by theSdta- 
tute of 32 H. 8. ſo is a leaſe foꝛ 10 years, and after fo eleven pears, and pet 
the Statutes are in the Pegative, but this power in our Cale is in the Attir⸗ 


mative; and the Inheritance is not charged in the Whole with moze then 


one and twenty years. 
Trinit. 3 J. Eli z, In the Kings Bench. 


C CVI. Kinnerſ]y 42d Smarts Caſe. 


Debt upon a I Debt upon a Bond, The Plaintiff declared, That the Bond was made 


nlurious Con- 


tract. 


in London; The Defendant pleaded, That an uſurious Contract was 
made 
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The Queen and 
Buckberds Caſe, 


made betwirt the parties at D inStafford.thire , and that tye Woligation was 
made foz the ſame contract. The Platatiff by Replication ſaith , that the 
Bond Was made bona hde, & non pro uſura , and that Jſſue was tryed in the 
Tounty of Stafford, and was found foz the. Plaintiff ; And it was moved 
in arreſt of Judgement, that that Jſue ought to be tryed in London, 
where the tontraa was made, Gawdy conceived, that the tryal is well. As 
8 E 3.8, Zu hebt upon an Obligation in London, the Defendant pleaded, 
that the Obligation was made by dureſſee at York , the ſame Jſue ſhall 
be trped at Vork. At another dap the caſe was put moze certain , 
ſcil. that the tontrat was made at Wein Stafford-ſnire, by which it was 
agreed, that foz a Yozſe and two Tun of Iron; the Plaintiff ſhould 
have koz them and the fozbearing of the money fo2 ſuch a ſmall time fif- 
ty pounds; whereas in truth they were but of the value of fozty pounds, and 


that the ſaid Bond was made fo2 the payment of the ſaid fifty pounds. Cook, Tryal. 


the Iſſue is well tryed , fc2 the ground of the matter is the uſurtous contra, 
and thoſe of Stafford: ſhire may better know it then they of London. And ac 
co2ding fo this Trpal it hath been befoze adjudged. H 28. Eliz. rot. 209 
Wetwirt Sybthorpe and Turner. And P 31. Eliz. rot. 303. betwirt Payne 
and Wilkenſon, where the Iſſne was, abſque hoc, that it was a cozrupt agree⸗ 
ment, but the pleading was, ut ſupra, And alterwards Judgement was gi ven 
koz the Plaintitt. | 


Trin, 36. Elix. in the Kings Bench. 


CCVII. The Queen ænd buckberds Caſe 


Be £ncen recovered againſt Buckbeard in a Quare Impedit; and there- _—_ Impe- 


u pon a UW2tt of Erroz was bought, and it was ailigaed foꝛ Errez,that the 
Quten, poſt tempus ſemeſtre, had Judgement to recover damages foz the value 
of the Church of helf a year ; Cook, the fame is no Erroꝛ as it was adjudged, 
7 Eliz. 236. See alſo 34 H 1. 51. And theſe damages are not as damages, 
but as a penalty inflicted upon the diſturbance. See Book Entries, 483. 
The Ring in a Quare lmpedit counted to his damage of fozty pounds, and 
484. 1000 li. and although, tempus ſemeſtre tranſierit, vet the King ſhall reto⸗ 
ver damages , but the value of the Church fo2 Half a pear, foz the Kang at all 
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times may pꝛeſent in his own right ; foꝛ nullum tempus occurrit Regi, At pgs in a 

another day it was moved by Fenner Her jeant, and he conceived. that here the 1. Kberch, 

Queen is not to recover damages, foꝛ ſhe doth not pꝛelent in her own right, fez King, e e cen 

the Incumbent had two Benefices without Mualifications, and therefoze the cre. 

firft was void, and the Lapſe encurred, and therekoze the Qneen did p2cſent 

in the right of the Crown, and lo is not verus Patronus, 14 E 3. Quare Im- 

pedit 54. The King ſhall not recover damages, although he count of dama- 

ges, 3 H 6. Damages 17. And as to the caſe of 7 Eliz. it doth not appear 

there, that the King did pꝛeſent by reaſon of his Pꝛerogative, and he ſhewed 

divers Pzefidents,that the King ſhall not recover dzmages in ſuch caſe. P7 

II 5. rot. 402. 2 H 6. rot. 316. Foz the Statute was intended to give da- 

mages to the very Patron, and not otherwiſc. Cook, where the King pze- 

ſents by Laſpe he is verus Patronus hac vice, as Gzantee of the next Avoid; 

ance: Vide T. E 1. Quare Impedit 181. The King recovercd damages in 

the caſeof a Pzioz. Godfrey ſaid, he had ſearched the Roll of 7 Eliz. and 

there is moꝛe repozted in the 1Bcok then is in the Roll,fo2 Judgement is given 

fo2 the Pꝛeſentee, but as fo2 the damages, the Tourt would advice of it. 

Gawdy, it is clear, that the Queen ſhall not recover deuble damages foꝛ ſhe 3 

cannot looſe her pꝛeſentment, quia nullum tempus occurrit, and becauſe, eo 3 1 

quod tempus ſemeſtre tranſierit, but ſhe ſhall have ſingle damages, fo2 they are ges. 
. given 


The Queen and Buckberds 
Caſe. 
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zi ven {02 the wrong and 1 ret and ;nat 9 the p2eſentment; and id theres 
toze the damages are well awarded. Wray, Af the King be not within one 


part of the Statute (as it is agreed as to the double damages ) it is hard 


that he ve within the other bzanch. 


Popham Attoznep general, The Queen ought fo recover damages,but only 


ſingle damages, but not double damages, and the wo2vs of the @tatute are gee 


neral, therefoze the £:ueen ſhall have the benefit of it, and or all Statutes 
made foz the benefit of the Subjects, the King ſhall take advantage: The 


Statutc of Glouceſter gives damages in a Wit of Colinage „ Aiel, and Be- 


fail, and the Ring bzings an Actton upon the leiſin of his Anceftozs, he ſhall 
recover damages, and in conftruction of Statutes, the opinions of them which 


were next to th. making of them is to be much reſpeded: Vide t E 2. rot. 
90. 19 E1.rot.255;231,136, 


the Pzefidents ſhewed to the contrary , that was the default cf thole Tlerks 
Which the Ring had pzeſented, and when in a Quare Impedit the King had 


paevailed , they contcnted themſelves with the Jncumbency without regard 


of the damages: But if damages be not to be given, vet the Judgement to 
recover the pꝛeſentment is not erronious. And the Judgement only as to the 


A man that} Fi ving of damages ſhall be re verſed, and the Defendant in the Quare Impedit 
nor affign for here Mall not allign the ſame foꝛ Erroꝛ, becauſe no damages are given. foꝛ it is 


e _ ko; his advaniage. And alwayes where it is found foz the Queen in a Qua- 
Wich 1S IOC 


3 re Impedit, they enquire of the value of the Church, which Gould be a frivolous 
vantage thing, ik the Queen ſhould not recover damages. Gawdy, of things tranſito- 
ries the Qucen may be diſturbed, and if the be, wherefoze ſhall the not reco⸗ 

ber damages? but the doubt is, ik the intent of the Statute be, ik the parte 

Mall have ſingle damages in any cale: And here in this cafe the Judgement 

is one and entire, and ik it be reverſed in part it ſhall ve reverſed in the 


whole; as in Dower, the Tenant pleads, that he is alwayes ready, &c. the 
Demandant hall have Judgement to recover her Power, and a Wit ſhall 
iſtue fozth fo enquire of the damages. And ſee alſo 17 E 3. Jnan Allize 


of Dorrein pꝛeſentment, the Plaintiff had Judgement to have a Wait to the 


Wilhdp: Andthe Allize was taken after foz the damages: And in the mean 
time the Defendant brought a Mit of Erroz , and it was holden mainfaina- 
ble, ſoꝛ thep are ſeveral Judgements; vut it is not ſo here, fo2 the Entry is, 


Quod querens habeat bre. Epiſcopo, & quia neſcitur quz damna, &c. foz it is 


one Judgement. 


Wray, It is but one Statute, and therfoze it ſhall be conſtrued with one con⸗ 
ſtruction, and it ſhould be a firange conſtruction, that the King ſhould be with- 


in one part of the Statute, and out of the other. And 34H 6 3. The Kings 
N could not have damages, whicht is a great pꝛoot᷑ and authozitp, that 

the Audgenient fo2 damages in ſuch cafe is Erroz: The experience and ulage 
of Lawis ſufficient to interpzet the lame te us, and from the time of E 3. un⸗ 


til nom, no damages have been given in lach caſe. Thꝛite this matter hath 


been in queſtion, r. 
34H 6. 


the Bing. And Eliz. there was no damages: And whereas it hith been 
laid, that a man ch U not have a Wit of Erroz, where Indgement is given 
Fo2 his benefit, chat if Judgement be entred that the Defendant be in Maner. 
where it ought to be, Capiatur, yet the Defendant ſhall have a Wait of Erroꝛ: 

And he conceived alſo, that here is but one Judgement: Clench , the firſt 
Pꝛeſident alter the making of that Statute wag, that damages were given fo 
the Ring in ſuch caſe; but afterwards the practice was alwapes otherwiſe, 
and that the ſaid Statute could not be conftrued,to give in ſuch caſe damages, 
and the reaſon was becauſe the Juftices took the Law to be otherwiſe : And 
the Ring is not within the Statute of 32 H 8. of buping of Tythes, no2 any 


Subjcas 


3 H 9. and the Juſtices there would not give damages; 


And alwayes the King counts to his damage, 
&. and that thould be in vain, ik he ſhould not recover damages: And as to 


there the Councel learned cf the King, could not have damages fo2 
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Kirdler and Lever- 
ſages Cale. 


Dubjects who buyeth any title of him: And here in our cale, the Queen is 
not verus Pat ronus, but hath this pzeſenkment by Pzerogative : And if title 
do accrue to the Biſhop to preſent foz Lapſe , yet the Patron is verus Pa- 
tronus. | | 
At another day the caſe was moved, and if was laid by Wray, that he had con- 
ferred with Anderſon, Manwood, and Periam, who held, that the Queen could 
not have damages in this caſe , but Periam ſomewhat doubted of it. Gawdy, 
in 22 E 4. 46. In Dower the Demandant recovered her Power , and dama- 
Les by verdict, and afterwards foz the damages the Judgement was reverſed, 
and ſt 09d foz the Lands. Clench , it ſhall be reverſed fo2 all, foꝛ there is but 
one Judgement. And afterwards Judgement was given, and that the 
Queen ſhould have a Writ to the Biſhop and damages. Popham, The Court 
onght not to pzoceed to the examination of the Erroꝛs, without a Petition to 
the Queen, and that was the caſe of one Morda unt, where an Infant te vyed a 
# Fine to the Queen, and thereupon bꝛought a Wait of Erroz, and afterwards 
nw, by the Reſolution of all the Judges, the pzoceedings therenpon were ſtaped. 
Mien Dee 10 H 4 148. a good caſe. 
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Trin. 21. Fliz. in the Kings Bench. 
CCVIII, Chapman and Hurſts Caſe. 


Etwirt Chapman and Hurſt the Defendant did libell in the ſpiritual 
Court, fo2 Tythes againſt the Plaintiff, who came and ſurmiſed , that 15 rhes: 
whereas he held certain Lands by the lcaſe of Sir Ralph Sadler fo term of! 
yeares within ſuch a Pariſh, that the now Defendant being Farmoz of the 
Rectozy there: The Defendant, in conſideration that the Plaintiff pzo⸗ 
miled and agreed to pay fo the Defendant ten pounds per annum; during 
the Term, fo2 his Tythes, he pzomiſed , that the Plaintiff chould hold his 
ſaid Land without Tythes, and without any ſute fo2 the ſame, and therenpon 
pꝛaped a Prohibition: And by Gawdy; the ſame is a good diſcharge 
of the Tythes foz the time, and a good Compoſition to have a Pao- 
— upon; and and it is not like unto a Covenant. Dee 8 E4. 14. by 
n V. 


IE Irin. 31. Elix. in the Common Pleas. 
onftcucd wich 


Bing ſhanid i 
34H63. 4 
es [® Avowzy the caſe was, that A ſeiſed of Lands leaſed the ſame at Mill, a,oncy. 


C CIX. Kirdler and Leverſages Caſe. 


che time oll: 
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lo not gibt dr 
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whereas 7 


0 


rendzing rent ten pounds per annum, and afterwards granted eundem reddi- 
tum, by another deed to a ſtranger foz life, and afterwards the leaſe at will 
is determined. Periam was of opinion, that the Rent did continue, and als 
though that the woꝛds be, eundem reddicum,yet it is not to be intended, eundem 
numero, ſed eundem ſpecie, ſo as he ſhall have ſuch a Kent, ſcil. ten pounds 
per annum: As where the King grants to ſuch a Town , eaſdem libertates 
quas Civitas Cheſter habet, it ſhall be intended ſuch Liberties,anv not the lame 
Liberttes,ſo in the pꝛincipal caſe : Alſo he held, that a Rent at will cannot be 
granted foz like, and therekoze it hall not be meant the ſame Rent: Wut it 


was afterwards adjudged , that the Rent was well granted foz the life of the 


Tris. 


Cui in vits, 
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Trin. 31. Elis. In the Common Plcas. 


C CX. Heayes ad Alleyns Caſe. 

Eayes bꝛought a ſur cui in vita againſt Alleyn. And the caſe was this, The 

Diſ continuee of a Meſſuage, had other Lands of good and indefecible tytle 
adjoining to it, and demolitht and abated the ſatd houſe,and built another which 
was larger, ſo as part of it extended upon his own Land, ko Which he had 
good title. And afterwards the heir b2ought a ſur cui in vita, and demanded 
the houle by the Name of a Meſluage, whereas part of the houſe did ex- 
tend into the Land to which he had no right. And by Periam, The Writ 
ought to be of a Pelluage with an Exception of ſv much of the houſe which 
was erected upon the loypl of the Tenant, as demand of a Melluage except a 


Demand, and Chamber : And 1t was argued by Yelverton, That the Urit ought lo a7 
the m anner of bate, koz ik the Demandant ſhall have Judgement acco2ding to his UIrig , 
t, ine Writ, then it ſhall be entred quod petens recuperet Meſſuagium, which thould be Er- 


rontous, koz it appeareth by the verdict 1t ſelf, that the demand: ant hath not 
title to part of it; and therekoꝛe he ought to have xg if ſpectally, 5 
H. 7.9. parcel of Land, containing 10. Feet. 16 . Br. Mortdanc. of a 
piece of Land containing ſo much in bꝛeadth, and ſo mch in length. And 
the moyctic of two parts of a Deiſnage, and 23 E. 3. br. Entrie 8. a Dil⸗ 
ſeiloʒ of a Barth ground made Meadow of if, Now in a TUrit of Enkrp it 
{hall be demanded foz Meadow. Drue Scricant contrary, and be conielled 
the Caſes put befoze, and that every thing ſhall be demanded by ULrif in ſuch 
ſo2t, as it is at the time of the ackion brought: as a Krit of Dower is 
bzought of two Pills, whereas during the Coverfure they were but 2 Tokts, 
but at the day of the Writ bzought, Mills; and therefoze ſhall be demanded 
by the name of Mills, 14 H. 4. 33. Dower 21. 13H. 4 33.175-1H.9. 17. 

Walmeſly, part of a Beſſuage may be demanded by the Name of a Meſſu⸗ 
age: and ik a Houſe deſcend to two Coparceners, if they make partition 
that one of them (hall have the upper Chamber, and the other the lower, 
here ik they be diſſeiſed, they ſhall have ſeveral Aiſi>s, and each of them 
chall make his plaint of a Deiſuage , and by him a Chamber may be deman- 
ded by the name of a houſe, And afterwards the UWtrtt was awarded good 
but a ſpecial Judgement was given ei, quod querens recuperet Meſſuagium 
prædict. viz, ſo many feet in length, and ſo many in bzeadth, accozding to that 
which was found by the Uerdict. 


Trin. 31. Elig. in the Common Pleas? 


CC XI. Degory and Roes Caſe, 


Egory bzonght Debt upon an Obligation againſt Roe, as heir to his Any 
ceſtoꝛ, The defendant pleaded, That his Anceſto2 by his deed did co⸗ 
venant with Sir W. Winter, and A. Marſh, to ſtand ſeiſed to the uſe of him⸗ 
lelk fo2 life, and afterwarvs to the uſe of the Defendant, and his heirs, and 

ſo he had nothing by deſcent, The Plaintiff replicando ſaid, non convenit ; 
and it was found by ſpecial verdict, That ſuch a deed of Covenant was made 
by the Ancefto2 of the Defendant, but the firſt uſe was limitted to the Co⸗ 
venanfo2 and his wife, fo2 their Lives, xc. And that he delivered the ſame 
to] S as his deed, te the nſe of the laid Sir W. Winter, and the laid Marſh, 
if the ſaid Sir W. Winter would agree to the ſame, and take the charge of it 
upon him, and ik he will not agree, That then it Gould not be his 3 oy 
urther 
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further kound, That Sir W. Winter dyed bekoze any agreement, and it was 
moved by Periam, If the ſame be preſently the deed of the Anceſtoz , oz if 
it do not take effect till the condition be perfozmed, ſci. untill Sir W. Winter 
hath agreed fo it. Dee 14H. 8. 17, 18, 19, 20, 23. And by Walmeſly, The Deeds, when 
ſame is not the Deed of the Anceſtoz untill Sir William hath agreed; But to rake e8: 6, 
by Anderſon and Periam, although Sir William Winter doth not agree to it, 

Pet it is the decd of Roe, foꝛ although a deed be upon condition, ut ſupra, pet 
becauſe he delivered it as his deed, and the Condition is ſubſequent to it, It 
ſhall be taken foz his deed, and the condition after ſhall be void, becauſe re⸗ 
pugnant: Foz although that in Eſtates limited to men, the eſtate map be 

pꝛe cedent, and the condition ſubſequent, and the not per fozmance of the con⸗ 
dition may deſtroy the eſtate, fo2 the eſtate is alwates ſuvjec to the condition, 

vet it is not ſo in Deeds, foꝛ being once the deed of the party , it can never 
ceaſe to be his deed, after it 1s cence deliveredas his deed. Owen, Although 

the lame be the 3eed of the party, vet it is not well pleaded, and he conceived 

the iſſue is / found againſt him, foꝛ the Covenant is pleaded, to ſtand ſeiſed un⸗ 

to the uſe of himſelf fo2 life, the Remainder over: To which the Plaintiff 
Replicando ſaith, non convenit, ſo as the Iſſue is, ik any ſuch Deed of Co- 
venant was, and the Jury finde, That the Covenant was to ſtand ſeiſed to 

the uſe of himſelf, and his wife, & c. ſo as it is not ſuch a deed as the Defens 

dant hath pleaded, foz other eſtates are limitted by it, and thercfoze it ſhall 

not be intended the ſame deed. periam, The ſame is not materiall, fo2 

the ſubſtance of the Plea is, Nothing by diſtent, &c. and it was ad⸗ 
journed. 


Trin. 31. Eliz. In the common Pleas. 


CCX II. The Schollars of All. ſoules in Oxford, 44 Tam. 


worths Caſe. 


Na Writ of Right by the Tollebge of All-ſouls in Oxford againſt Tam- 

worth: the Writ was, Quod clamat tenere de nobis in liberam puram et per- 
petuam Elemoſinam. And exec ption was taken fo it, becauſe it ought to be 
in liberam Eleemoſinam, ſans pura & perpetua, alſo it ought to be Eleemoſina, 
with a Double e, and not Elemoſina, with a ſingle e, but the exception was 
not allowed. Foz as fo the ürſt Exception, it is but ſurpluſage , and as 
to the other, It 1s the common courſe. Another exception was taken to the 
Mrit, becauſe the woꝛds art quod clamat eſſe jus & hæreditatem ſuam, without 
laping in jure Collegii: Anderſon, The Writ is good enough. Ik a Par⸗ 
ion plead that he is ſeiſed, he ſhall ſay in jure Eccleſiæ, fo2 he hath two capati⸗ 
ties, and without ſuch woꝛds here ſhall be intended ſeiſed in his own Right . 
But ik an Abbot plead that he was ſciſed, there needs not ſuch werds fox he 
hath no other capacity, ſo ok Dean and Chapter ; Mapoz and Tomminaltp: 
And afterwards, the Writ was awarded good, and that the Tenant ſheuld 
anſwer over, &c. See Book Entries 236, 237 It was alſo moved, It the 
Colledge ſhall count of its ſeiſin within 30. years, becauſe that the Cozpoꝛa⸗ 
tion never dyes, and then ik he count of its own poſieſſion, the ſame is with⸗ 
out limitation. And it was holden, that ik the Guardian ok the Colledge 
which now is, was ever ſeiſed, he onght to count upon a leiſin within thirty 
years; But upon the ſeiſin of his Paedeccſſo2 he ought fo count of a leiſin 
within 60 years as another common perſon, ko; the change of the Teſte of 
inch a ſetfin, is as the dying ſeiſed, and diſcent of a common perſon, 
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Trinit. 31. Ehz. in Communi Banco. 


CCXxIII. TI Lord Buckhurſt and the Biſhop of Wincheſters 
| Caſe, ; 


QuareImpedir. T He No: Buckhurft bzought a Quare Impedit againft the Biſhop of Winc, 


Aſſumpſit. 


and counted, that he was ſeiſed of the Wannoz of D, to which the Advaw⸗ 


ſon was appendant. and that the ſaid Church beeame void, and that he pꝛeſent - 
ed Maurice Sackvill his Clark. The Dekendaut pteaves , that he was ſeiſed 


of the ſaid Advowſon, as in-grofe, and pzeſenied one Maurice Sacvill, abſque 
hoc, that the Advowſon was appendant. It was moded, that the ZDefenvant 


ought to traverſe the Pꝛeſentment, and not the Appendancy, eſpectaliy as the | 


cauſe is here, where they both pꝛeſent one and the ſame perſon, to which it was 
ſaid, that that doch not appear;foz the Defenvant hath pleaded, that he pꝛeſent⸗ 
ed Maurice Sackvill, but doth not ſay, prædict. Maurice Sackvill, ſo 2s it may be 
he is not the ſame perſon , but another. Dee 10H 7. 27. the Traverſe is 
well taken contrary, where the Plaintiff declares of an Advobolon in grolle, 
and that he fo the ſame pzeſented, and the Defendant pleadeth, that 
he ts ſeiſed of ſuch a Pannoz to which the Advowlon is appendant , 
&c. Without that, that the Advowſen is in grolle, there he ſhall 


„ the pꝛeſentment, foz the pzeſentment ſhall make it in grole. Dee 
13 + I 2, 


Trin. 32. Eliz, in the Common Pleas, 


CCXIV. Jennings ud Winches Cafe. 


J N an Action upon the Caſe by Jennings againſt Winch. The Plaintiff 


declai ed upon an Aſſumpſit by the Defendant, 1. Maii 3 2. Eliz. and count 


ed upon a Mutuatus ko; twenty ſhillings, and an Indebitatus foz four pounds. 
The Defendant pleaded, that he being endebted to the Plaintiff in five 
pounds, and W $S in another five pounds, they became bounden to the Plain⸗ 
tiff in twentp pounds foz the payment of ten pounds in ſatisfaction of the ſaid 
ſum of five pounds, and five pounds, and that the Obligation was ſealed be⸗ 
fo2e the day of the Aſſumpſit ſuppoſed , and added, that the lame is the ſame 
debt, and that the Dbligation was made fo2 the ſame debt. And by the opt 
nion of the whole Court, the lame cannot be a good plea , foz an Obligation 
cannot detain a Cqntrac oz an Uſſumpſit afterwards made. And the truth 
of the matter was, that the Obligation was made after the Allumpfit, al- 
though that the Plaintiff declared of an Alſumpſit made after. And in that 
caſe it was holden, that the Defendant might plead the ſpectal matter ; that 


the Obligation was made after the ſatd Aſſumplit , abſque hoc, that he Al⸗ 


Trin. 32. Fiz, In the common Pleas. 


CCXV. Hawkins and Lawſe Caſe. 


Awkins bꝛought an Action of Debt againſt Lawſe, Executoꝛ of one A, fo2 


Rent reſerved upon a Leaſe foz yzars made to the Teſtatez. The Des 
fendant pleaded, fully adminiſtred, and upon the Evidence it appeared, that 
the ſaid A made tho Defendant his Executoz, and that he did meddle with the 
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5 Ivory and Fkeade and 
| '2 Fryes Caſe. = 2 Johnſons Caſe. 

poſſeſſion of divers goods of the Teftatoz,and ſo adminiſtred, and afterwards 
refuſed in Court; and that the Adminiftration was afterwards committed to 
one B, and that the Jnyentozy of the goods of the Tefſtatoz came to one thou⸗ 


1 — _— 


— a... 


„r 


WT — —— — — 


land pounds: And it was given in Evidence foz the Defendant, that hs him⸗ 


ſelf had paid certain debts, and that divers perſons have recovered againſt the 
Adminiſtratoz divers ſums of money amounting to one thouſand pounds, &. 
ultra; And it wes moved, if that evidence did maintain the Jſſue foz the De- 
fendant , becauſe that the Defendant had pleaded, plene adminiſtravit , which 
implies an Adminiſtration by himſelf, And now upon the Evidence it ap- 
peareth, that the greateft part of the goods of the Teſtatoz were adminiſtred 
by the Adminiſtratoz. 3 5 | 
Periam, It that Adminiſtratoz (who in truth is but a ranger) pay any 
debts with the goods of the Teſtatoz without commandment of the Executoz, 


the ſame is not an Adminiftration,and the Executoz cannot give ſuch matter Adminiſtrati- 


in Evidence, to p2ove his plea of fully'avminiſtrev. Drew Serjeant, If an “n. 
Executoꝛ of his own wꝛong, meddle with the goods of the Teftatoz, and after 
wards the Adminiſtratoz meddle with the reſidue and adminiſter them: In 
Debt againſt the Executoꝛzs, who pleads fully adminiſtred, if he can pꝛove 
that he himſelf hath adminiſtred part, and the Adminiſtratsz the Refidue, the 
ſame is good Evidence to maintain his Jſſue. Periam, It may be ſo there, 
but here in our caſe, the Defendant is the very Executoz, and he hath admini⸗ 
ſtred, in which caſe afterwards he cannot rekuſe; and ſo the Adminiſtration 
ts not well committed, and is granted without cauſe ; and he to whom the Ad- 
mimftration is committed is a meer ſtranger , and what he did was with- 
out warrant ; and therefo2e it is no Adminiſtration to pꝛove the Iſſue : And 
then the whole matter by direction of the Court was found by ſpecial verdic : 
And by periam, in this caſe an Acton may be bought, either againſt the Exe⸗ 
cutoz of his own wꝛong, oꝛthe Adminiſtratoz, but not againſt both of them 
jopntly. See 21 H6.8. by Yelverton and Poriinpton : Periam, If the Te- 
Tatoz mo2tgages a Leaſe fo2 yeares and dyes; and the Exccutoꝛzs redeem it 
with their own monies , the laid Leaſe ſhall be Allets in their hands, foz ſo 
much as the ſame is wozth,: bove the ſum which they have paid fo2 the redemp⸗ 


tion of it. 


Trin. 32 Elz. in the Common Pleas. 
CC XVI. Ivory a:dFryes Caſe. 


| fo was ruled by the whole Court in this caſe : That if A make B his Cres 
cuto2,and B makes C his Execufoz and dieth, and a Debt is due to A the firſt 


Teſtatoz. If Cbaingan Action of Debt foz the ſaid debt, as Erecutoz to B, 


the Mit ſhall abate : It was moved, if an Infant within the age of. one and 
twenty years makes his Executoz, & adminiſtration is committed, durante mi- 
nore ætate, in whoſe name the Action ſhall be bꝛought, in the name of the In⸗ 
kant, oz the Adminiſtratoz. Periam, If he will be pꝛoved befoze. the Admi⸗ 


niſtration be committed, the Action ſhall be bꝛought in the name of the Inkant 
Executoz. | 


Tirnit, 32. El. In the Common Pleas. 


cx v [ |. Reade 42d Johnſons Caſe. 


[2 Action upon the Caſe betwirt Read and Johnſon, the Plaintif declared 


t where the Defendant was endebted to him, he aſſumed to pay it: And 
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iſe. 


upon Non Aſi ampſit pleaded, chis ſpecial matter was found, that the Pi: ainfiff 
leaſed unto the Defendant certain Lands foz veares, rend2ing rent eigyt 
pounds per annum, and that the ſaid Rent was behind fo2 thee yeares , and 
that the Defenvant was not otherwiſe envebted to the Platatif, noz made any 
other pꝛomiſe but the contract upon the Reſervation of the Kent: And by the 
clear opinion of the whole Court, the Aion doth not lye, becauſe he 


yath a proper Action, ſcil. an Action of Debt, in which no wager of Law 
peth. 


Trin. 32. Eliz, in the Common Pleas. 
CC XVIII. Wright ard the Biſhop of Nor wiches Cafe, 


a Quare Impedit betwirt Wright and the Wiſhop of Norwich, it was 


Quare impe- . „ik the Ring hattz title to pzeſent foz Lapſe, and pzelents ; and his 


Clerk is admitted 3:6 inſtituted, but not inducted, and dpeth befoze Jnduci⸗ 
on. Ik now the Bing Hall pꝛeſent foz the ſaid Lapſe , becaule the Church 
was not full againſt the King. And the Juſfices were all clear of opinion, 
that the u ing might repeal ſuch bꝛelentment befoze in>ucton , and as to the 


pzincipal matter, the Court leemed to incline, that the Ling might pzelent 
again. 


Mich. 30. and 31. Fliz. In the Common Pleas. Intrat. Trin. 
20. Eliz. Rot. 1160. 


CC XIX. Whiskon and Cleytons Caſe. 


N an Ejectione firmæ, upon a ſpoctal verdict found, the caſe Was this, That 

C was ſeiſed in Fee, ann ve vile d the ſame to Solomon Whisker his God⸗ſon 
after the death of his Wie, and it be fl, then he willed all his part to the 
diſcretion of his Father, ard dyed; Solomon fur vived, the Father being dead 
befoꝛe withcut any diſpoſition of the Land. 
gn £1oſe wazds, thaf rhe Father hid a Fee-ſtmple, as, I wül that my Lands 
ſhati be st the 1:pofition of I S, by theſe wozds, I S hath a Feec-fimple, 
quod Periam conceilit ; and they amount to as much as, I will my Kand fo 1 
S ta give and ſell at his pleaſure © And by Windham and Periam, there is no 
tyat I S fhall do with the Land at his 


dilcrellion, and the veviſe thercof to I S fo do with it at his diſcre- 


tion. 


CCKX X, Mich. 31. Eliꝝ. in the Common Pleas. 


leaſed to B fo2 years , and befoze the expiration of the ſaid Term leaſed 

the ſame by Indenture to a ſtranger ts begin pꝛeſently, and the firft 
Wellee committed Wiaſt. A bzcught an Action of UW ut againſt the lecond 
Lefiee, and declared upon a Leaſe made ke: yeares without ſpeaking of the 
Indenture. And Gawdy Serjeant demanded the opinion of the C-urt,if the 
Weiendant might ſafely plead no UWLalt > Andtbey conceived, that it chauld 
be darigerons lo to do. Then it was demanded, if the Defer d int plead, that 
the JL antiff had 4 Os tempore dimiſſionis, whereof he had counted, if the 
Pluntiff might eſtop the Dekendant by the Indenture, although he had not 
counted upon it, and if ſuch Replication be not a departure. And it ſeemed 
to Periam, and Leonard Cuſtos brevium, that it was not, ſoꝛ it is not contrary to 
the Declaration, but rat her doth enfo2ce the Declaration. TY 
2710. 


Gawdy was of opinion, that up⸗ 
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C CXXI. Mich. 31. Elix. in the Common Pleas: 


Almeſley Serjeant demanded the opinion of the Court upon this mat- 

ter. Land is given to Pusband and Mike in ſpectal tail (during 
the Coverture) they have iſſue, the Busband is attainted of Treaſon and dp⸗ 
eth, the Mile continues in as Tenant in tail, the iſſue is reſtozed by Parlia⸗ 
ment, und made inheritable to his Father, ſaving unto the King all advanta- 
ges which werc de voi ved unto him by the Attainder of his Father, the Mike 
dyeth. And he conceived , that the iſſue was inheritable, fo2 the Attainder 
which diſturbed the inheritance is removed, and the blood is refto2edz and no- 
thing can accrue to the King, foꝛ the Father had not any eſtate kfozfeitable, but 
all the eſtate did ſur vive to the life, not impeachable by the ſaty Uftainder. 
And when the ile dpeth, then is the Illue capable to enherit the eſlate tail. 
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Windham and Rhodes, prima facie , thought the contrarp, vet they agreed, 


that if the Uu ike had ſuffered a con:mon Recovery , the ſame had bound the 
King. 


CCXXAIL Aich. 3 1. Eliz. in the common Pleas. 


N an Action upon the Caſe the Plainfiff declored, that he had delivered to 


the Defendant,diverſa bona ad valentiam 1 li. the Defendant in conſideras agumpſir, 


tion thereof did pzomiſe to pay to che Plaintiff the debt owing, pro bonis præ- 


dictis, and did not ſhew , that the Defendant vought the laid goods of the 
Plaintiff, and ſo it doty not appear that thers was any debt; and then a pꝛo⸗ 
miſe to pay it, is meerly void, which was agreed by the whole Court. 


Mich. 31. Fiz, in the common Pleas. 


C XXIII. Seaman and Brownings Caſt. 


Eorge Seaman bꝛought Debt upon a Wond againſt W Browning and ct, 


others, Executoꝛs of one Marſhal ; the condition was, that where the laid 
Marthal had ſold certain Lands to the Plaintiff,if the ſeid Plaintiff peaccablp 
and quietly enjoy the ſaid Lands againſt the laid Marſhal , &c. and aſſigned 
the bzeach in this, that the laid Marſhai had entred upon him, and cut down five 
Elmes there, upon which the parties were at illue; And it was found, that A. 
ſervant of the ſaid Marſhal, by commandment of his {id Haſter, had entred 
and cut, &c. in the pꝛeſence of his ſaid Paſter, and by his command- 
ment, foz he is a patactpal Zreſpaſſo? ; Aid it was lo holden by the 
Court. a 


CC XXIV. Aich 31. Flix. in the common Pleas. 


F the Kings Tenant by Rnights ler vice dyeth , his Heir within age, and 
upon Olkice found the Ring ſeiſeth the body and Land, yet the Heir during 
the polleſſien of the King map ſell the Lands by Deed enrolled, oꝛ make a 
Leaic of ſuch Land,and the ſame ſhall bind the Heir notwithſtanding the pol⸗ 
ſeſficn ofthe Ring; but if he maketh a Feoffment in Fee, it is niterly void. 
{02 the ſame is an intruſion upun the poſſeſſion of the Ming; but where the 
Aing by Dffice found ts entituled tothe Anheritance , as that his Tenant dy⸗ 
eth without Heir, whereas it is falſe,fo2 which the King ſciſcth, in ſuch caſc 
the Tenant of the King, befoze his Ouſter le mayne, cannot make a RL eale fo! 
Vearcs, 
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pearcs, oz ſell the Wand by Deed enrolled: The Cale depended in London 
befoze the Judges sf the Sheriffs Court. The King, by colour of a falſe 
Dffice , which doth kallly entitle him to the Inheritance, is ſeiſed of certain 
Wand; he who hath right leaſed the ſame fo2 yeares by Deed indented; and 
then an Ouſter le mayne was lued, and he enkeoffed a ſtranger And it was 
holden , that the Leale ſhould not bind the Feoffec, although it was by Dee 
indented,fo2 the Feoffee is a ſtranger to the Indenture, and therefoze hall not 
be eſtopped byif. 18 H 6. 22. A ffranger ſhall not take avvantage of an 
Eſtoppel S therekoze ſhall not be bound by it: As if one take a Leaſe fo: 
peares by Judenture of his own Lands, the ſame ſhall bind him, but ik he dpeth 
without Beir, it ſhall not bind the Lozd in payment of Eſcheat. 


ArncÞ.3t', Eu%, in the common Pleas 


CCXXV. Gibbes Caje. 


Z Nlbbs bꝛought an Action upon the Cafe upon Trover and Converſion of a m— - " 
55 Gelding; and the Caſe was. that ane P hav ſtolen the laid Yozſe, and ſolss me 
we bhe lame unto the Defendant in open Market, by the name of Liſter , and the ae e 
ſaid falſe name was entred in the Toll⸗ book. And it was holden clear by the 
Court, that by that ſale the pzoperty was not altered. 
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| di vll, 
l 1 7 hig i . „Julke. Ac, And 
Enant in Docage leaſed his Lands foz four peares, and dped, his Heir 1 . 
within ty age of eight veares, the Mother being Guardian in Bocage, ahm 
igaſed the Land by Indenture fo the ſame Leiee foz fourteen pears; It was ee 5. 
holden by the Court, that in this Cale the firſt leaſe is ſarrendzed, but otherwiſe en 
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upon a Leaf 1:1ade by Guardian by Nurture, 


ſich. 21 Flig. in the Common Pleas: 
CC XXVII. Kimpton in Dawbeneis Caje. 


4 N Trelpalſe, the Deſenvant did juſtific by a grant of the Land, where, &c. 
Jop Copy : The Plaintiff by Replication ſaith , that the Land is cuſtomary 
Wand (ut ſupra) and claimed the ſame by a {ozmer Topp: The Defendant 
by Mejopnder ſaith, that well and true it is, that the Lozd may grant Coppies 
in poſleſlion at his pleaſure , and alſo eſtates by Copy in Re verſion, with the 
allent of the Copy holder in poſſeſiton,but all cftates granted by Copy in Ke⸗ 
verſton without ſuch allent, have been void. It was argued, that this cuſtom 
is not good, koꝛ it is not reaſon, that the Lezd in ziſpefing of the cuſtomarp pol⸗ 
ſolliens of his Manno ſhould depend uponthe will f h1s Tenant at will, and 
the ſame is not like fo the caſe of Attoznement, tis there the Attendancyp is fo 
be reſpited, which is not to be done hre, fo: the Cory holder in poiſciton thail 
continue Attendant to his Lozd, notwithſtanding {uch « grant in Reverfton, 
and fee fo2 the unreaſonableneſſe tf ihe cuftone, 19. Eliz. 357. in Dyer, 
Sallfords Taie ; It was moved on the other fide, that the Cuſtome was good 
enough; and 3H. 6. 45. Was venched , What every Frechold of a {© anmour 
upon allienatton might rurrender his V and, 2c. It was adjourned. 
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Nich. 30, & 31. Elix. in the Exchequer- chamber. 


CCxxvIII. Marriot and Paſcalls Caſe in a Writ of Error. 


Obert Marriot one of the Attozneys of the Court of Exchequer, bꝛought n ner ot 
an Ejectione firmæ agaiaft Mary Paſcall, and upon Not guilty pleaven, , Corporation: 

tye Jury found a ſpeciall Uerdic, containing this matter; viz. That King | 
H. 8. the fourth year of his Reign ereded and founded an Yoſpitall, by the 
name of the Maſter and Chaplains of the Yoſpitall of King Henry the eighth, 
de le Savoy: And afterwards in the time of Queen Mary, the ſaid $Baſter 
and Chaplains being ſeiſed, &c. leaſed the ſame tothe Defendant by the 
name of W. Holgill Bafter of the Yoſpitall, Henrici nuper Regis Anglia ſep- 
timi vocat le Savoy & Capellani Hoſpitalis prædict. And afterwards by the 
fozmer name (which was in truth their very name) leaſcd the ſame to Tho- 
mas Fanſhaw, Who leaſed the ſame to the Plaintiff: And if the Leaſe afoꝛo⸗ 
[and Condetin Caiv made unto the Defendant in fozm and by the name afozeſaid, be a good 
the (aid buen Leaſe, Was all the queſtion. And this matter was argued, and many times 
ame of Liter, ß debated in the Exchequer, as well at the Bench as af the Bar. And if was 
Das holen den) agzeed by Clerk and Gent, Barons there, That the ſaid Leaſe made fo the 
- Defendant was utterly void by reaſon of the Miſnoſmer. Manwood argu⸗ 
13 ed ftrongly to the contrary ; and Judgment was given foz the Plaintiff, ac⸗ 
mon Plex, coding to the opinions of the ſaid two Barons: Upon which the Dekendant 
pꝛought a UW2it of Trroz in the Exchequer-chamber befoze the Load Chan⸗ 
anddyed, 11 cell92, Treaſurer, &c. And now this Term it was argued by Godfrey on 
Guardianinke the part of the Detendant : TLhaee variances have been ſuppoſed in this 
wrteen prall Leaſe from the Daigtnall Foundation of the Pocpitall in the name of it. 
rd but oh 1. The name of the Faundation is the Mater of the Yoſpitall, &c. Et Ca- 
* pellani dict. Hoſpitii; So that in the Leaſe reſts part of the name (Capellani) 
as not immediately annered to Paſter, as it is in the name of the Founda⸗ 
tion. But as to that point, the Juſtices Alsiſtants delivered Godfrey from 
the arguing of it, as of a variance not materiall: Another variance hath 
been objeced, becauſe that in the Foundation the wozds are Hoſpicalis Regis 
H. 7. and in the Leaſe the wozds are, Hoſpitalis Henrici ſeptimi nuper Regis 
Angliæ, ſo as this woꝛd (Nuper) is @urpluſage, and ex abundant. But of 
that matter he was allo diſcharged, becauſe it is no variance in ſubſtance : 
Wut all the difficulty reſted in this, that in the Foundation the wozds are 
(de ie Savoy) and in the Leaſe (vocat le Savoy) And he put the Caſe 4 Mar, 
Dyer 150. The Tolledge of Eaton was incoꝛpoꝛated by the name of Præpo- 
ſiti & Collegii regalis S. Mariæ de Eaton juxta Windſor, and a Leaſe is made 
by the name Præpoſiti & ſociorum Collegii regalis de Eaton, and that was hol- 
den 4 void Lecfe : And I confeſs that in the names of Cozpozations, we 
ought to reſozt to the Foundation of the Co2pozations, fox the name of a Coz⸗ 
poꝛation is as a name of Baptiſme, and ought to be as pꝛecilelp obſerved, 
but that ought fo be intended in matter of ſubſtance, and not otherwiſe, vide 
10 Eliz. Dyer 278. The Dean and Chapter of Carlile was tncozpozated by 
the name of Decanus & Capital. Eccleſiæ Cathedralis Stat. & individua Tri. 
Carl. and they make a Leaſe by the name, Decanus Eccleſiæ Cathedralis S. 
Trin. in Car, ettotum Capit. de Eccleſia prædict. And the ſame was holven 
a good Leaſe, notwithſtanding that variance, which is not in ſubſtance of the 
name. And the Dean and Chapter of Pererborow was incozpozated by the 
name of Decanus et Capital. Eccleſiæ Petriburgenſis, and they made a 
Leale by the name Decanus er Capitulum Eccleſiæ de Pererborow, and holden 
good enough, becauſe the variance was not in any matter of ſubſtance : And 
he cited the Caſe betwirt Croft and Howell, 20 Eliz. Plow. Com. 537. The 


Cooks of London were incozpozated by the name of Maſters, and Governozs; 
and 
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Marriot and 
Paſcals Caſe. 


and Commonalty of the Pyſtery of Cooks, and they by the Name cf Ma⸗ 
ſter and Wardens of the ſaid Craft and Pyſtery of Cooks made a Ton; 
veyance, and it was holden that the variance aſſigned in the abundance of this 
wozd (Craft) in the Conveyance,which was not in this Cozpozation, was not 


a . ww — 


any material variance, but only matter of ſurpluſage, foz (Craft) and (My. 


ſtery) are all one, and of one ſenſe, &c. And lo in the pzinci pal Caſe, The 
Hoſpital de le Savoy, and the Hoſpital vocat. le Savoy, lound the ſame, any 
in effect do not differ. And as it was ſaid by the Lozd Thief Baron in his Ar; 
gument in the Court of Exchequer, in this caſe, four things are only to be 
reſpected in the Name of a Cozpozation : Firff the Name of the living per- 
ſons who are the Cozpozation, as in eur Caſe the Maſter and Chaplains : Se- 


condly, the houſe in which they are reſident, and make their aboad: Third, 


ly, The Name of the Founder: Fourthlp, the place upon which the place 


of their aboad is built and erected. And if theſe four matters are ſnfficiently- 


ſet down, although not fozmallp, it is good enough. If hath been objected, That 
the Hoſpital de le Savoy, and the Hoſpital vocat le Savoy, do much differ, fo2 de 
le Savoy, implieth the demonſtration of the Plate, but vocat le Savoy, trench⸗ 
eth only to the Name, As if the Dean and Chapter de Pauls in London, make a 
Leaſe by the Name of Dean and Chapter of Saint Paul vocat. London, fg 
if the Paſter and Fellows of Trinity Colledge in Cambridge make a Weaſe 
by the Name of Malter and Fellows of Trinity Colledge vocat. Cambridge, 
ſuch Leaſes are utterly void. J do well agree thoſe Caſcs, fo2 the Dean and 
Chapter is not all London, but part of London, and therefoze cannot be cal- 
led oz ſaid London, and ſo Trinity Colledge is but part of Cambridge, and 
therefoze cannot be called Cambridge, but here in our caſe , The Yoſpitall is 
not parcel of the Savoy, but the whole Savoy is the Yeſpitall, and there is 
not any part of the Savoy, which is not the Hoſpital; But if Trinity Colo 
ledge in Cambridge make a Leaſe by the Name of Paſter and Fellowes 
Collegii vocat. Trinity Colledge in Cambridge, it is a good Leaſe: And he put 
a differente, where the woꝛd in the Name of the Topozition, which pꝛecedes 
(de) is all one, and of the ſame Nature with the wozd which followes (de) 


and where on the contrary, as in cur caſe, The wozd which pꝛecedes (de) 


is Yoſpital, and the wozds which follow (de) are le Savoy: are all one and 
the ſame thing, fo as the Yoſpital and Savoy. are all one and the ſame, and 
therefoze may be well called Le Savoy, and alſo (de) and (vocat.) in conſtru⸗ 
tion are the ſame, and ſo cur Leaſe is good enough: andit is found by vers 
did, That this Yoſpitai was erected upon the Mennour of Savoy, and ther⸗ 
upon it is now commonly ealled Le Savoy, without any addition of Holpi⸗ 
tall, foz as it was called Savoy befoze it was erected into an Yoſpital , ſo 
it is alſo called after the Erection, and true it is tht the milnaming of a 
Cozpozation in any ſmal thing ſhall abate a Writ, foz there is only delay, yet 
it is not of foꝛce in a Conveyance, unlels the milnaming be in a point mates 
rial. Coke to the confrary, The variance from the true Namie of a Cozpo- 
ration which ſhall pzcjudice a Conveyance ought to be in matter of ſubſtance, 
fo2 variance in matter of fozm and circumſtance wil net hurt it, ſed parum 
differunt quæ re coacordant. And firſt it is to be confeiſed, That the Name 
of a Cozpozation is as the Name of Waptilm, which admits of no variance; 
and therefoze it is ſaid 38. E 3, 15. by Knivet, when a Han founds a Chan⸗ 
try 92 a houle, tc. it ought to bear ſuch Name as his Founder hath given to it, 
foz that is its pꝛoper name. And ſo it hath been Re poꝛted by Bendloes, Ser⸗ 
jeant, 4. and 5. Phi. and Mar. That it was holden fo2 a poſitive Law, by all 
the Judges of England, That the miſtaking of the Pame ek a Coꝛpozation 
in any matter of Subſtance,makes the Conveyance nfferly void, fo2 a name is 
given to a Co2pozation upon the Feundation, and th:t by the ſame Name they 
(hall implead and be impleaded, but that ut idem nomen, et ſub eodem no- 


mine ſint habiles ad perquireand: & concedend. to be impleaded, and ta 
tins 
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implead, but that is to be meant idem re, foz it is not neceſſary, that it be 
idem littera, fc, qui hæret in littera, hæret in Cortice, but if it be idem re with 
the Ffcunvation it is well enough. And therefoze it hath been adjudged , 
That where the Colledge is incozpozated by the Name of Paſters and Fel⸗ 
lows, Collegii St. & individ. Trinit. in Cantabridg. and they make a Leaſe by 
the Name of Collegii Trinit. this is good enough, foz the wozd Trinity, im- 
plies, and impoꝛts St. & individ. And therefeꝛe ſuch variance was hoiden not 
material. Wut here in our caſe is a variance in Subſtance, betwirt the 
Name given to the Holpital upon the foundation, and the name uſurped in 
the Leaſe. Anv the fame will clearly appear upon my Argument, 
viz. Ik the Name given to this Yoſpital upon the foundation of it, and the 
J2amec uſurped in the Leaſe be net unum in ſenſu (not in your private under⸗ 
{:ndi.ig as private perſons, but in yeur judicial knowledge upon the Re- 
£620 quod coram vobis reſidet, as Judges of Recozd) then this leaſe is veid, 
Joꝛ although you as pꝛivate perſons, otherwiſe then vy Necoꝛd, know, That 
toe Hoſpitall of Savoy, and the Yolpit..1 vocat. le Savoy, are all one Bol⸗ 
pital ; pou dught not upon that pour pavate knowledge to give Judgement, 
unlels allo your judicti! knowledge agree with it; that is, the knowledge 
which is out of the Recoz25s Which pou Have befoze pon: But ik the Name 
given upon the Foundation, and the uſurped Name be not idem ſenſu in 
pour Judicial knowledge, and vou cannot otherwiſe concetve the Identitp 
of theſe two Yoſpitals, noꝛ make any Tonffruction to imagine it but by the 
Reco2d, foz the Reco2d is Pour eye of Juſtice, and pon have no other epe ta 
lock unto the caule depending befoze you, but the Recezd, and to this pur⸗ 
poſe he cited the caſe of 7 H 4. 108. Where a man killed another in the pze- 
ſence of a Judge travailing on the way where the murther was, And at the 
nert Alliſes i the ſatd County beta2e the late Judge, another man is in⸗ 
dicted of the \..ine murder, and arraigned, and conpvicked by verdict; In that 
caſe, The Judge he ought nat ta carry himſelf accoz>ing to his pꝛivate knows 
ledge, which he hath cf the laid fac, ſci. to acquit the Pꝛiſoner, but all that 
he can do is to reſpite Judgement againſt the party, becauſe of the Judges 
knowing ts the contrary, and to make further Relation thereof to the ing 
fo2 his Pardon of grace fo: the Party. So in dur Taſe, It map be that you in 
pour pꝛi vate knowledge kuow, That the Yo!pital de le Savoy, and the Yols 
pital vocat. le Savoy, is all one, but that doth not appear unto pou upon the 
Recozd which is befo2e you, but it may be ez iny thing that appears in the 
Reco2d, that they are diverſe and ſeveral Boſpitals; @Dherefoze the Leaſe 
is void. To pꝛove my Minoꝛ, J do \ay that this wozo (de) as here, de Savoy, 
doſignes a place, ſo as by this TW c2d (de) the vlace is become parcel of the 
Nime, but this wezd vocat. locum non denotat, but onely the very 
n. : ne, and ſv here is a material difference and vartance, foz here by pꝛe⸗ 
tence de the Name in this Leaſe, there is not aud place of the Cozpozation 
in the Name, but the Cozpozetion is tranfitozp, which cannot be, koz a Cops 
p92ction eſpecial conſiſting of many perſons, as Corpus aggregatum ought 
to have a ccrt.ita plate of their abiding, oꝛ otherwiſe it cannot be dilcerned 
by the Law, and it is but a Mathematical thing, and nothing elſe but a fictt- 
en, and they cannot be otherwiſe conſidered in L3w, but as thepere circum- 
ſcripti within the bounds of their houſe , and they cannot appear but by At- 
toznep: and ik a Pꝛebend confiff upon a Banno2, and afterwards the Pan- 
no? bY Writ be demanded againſt theP2ebend,amnd he looſe it, here he hath loft 
his Name, becauſe he hach loſt that which giveth to him his Pame, by 

contrary by Blayke fez his eſtate and place, zin the Chapter, doth remain unto 
him: Anm lecondlp, fo2 another Canſe here is a material variance, fo2 this 
wozd (de) ſuppoſeth a place befoze the Foundation, es the place upon which 
the Yoſpitall was erected was called Le Savoy befo2e the Erection ok it; but 
theſe wozds (vocat. le Savoy) ſuppoſeth the fame Name Savoy wis impoled 
upon the Foundation; Thirdly , theſe words (de le Savoy | do tupozt the 
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Mol pitall to be part of the place, which befoze the Foundation, was called 
Savoy, but vocat. trencheth only to all the place called Savoy: Fourthly ; 
(de le Savoy) is matter of certainty and verity; (vocar. ) but matter of Re 
putation. And ſo foz theſe four reaſons, great difference in inbltance appea⸗ 
reth betwirt the very name of the Yolpital, and the Name uſurped in the 


Leaſe, And he cited the Cafe 29 Eliz. in the Kings Bench betwirt Hall and | 


ingat. King E. 4. did incozpozate the Dean and Cannens of Windſor, by 
the Name of Dean and Cannons of the King and Queens Free Chappel of 
Saint George the Martyr within his Caſtle of Windfor ; and made a Leaſe 
by another Name, viz. by the Name of Dean and Cannons of the King and 
Aucens Free Chappel there, and the ſame Leaſe was made in the time of 
Queen Mary, and it w.is.holden that the lame was a variance in Dubftance, 
And he cited another Caſe 30. Eliz. in the Kings Bench betwirt Fiſher and 
Boys. A Colledxe in Oxford was by Act of Parliament 1ncozpozated by the 
Name of Warden and Scholars, Domus five Collegii Scholarium de Mer- 


ton in univerſitate Oxoniz, «nd they made a V eaſe by the Name Cuſtos Do- | 


mus five Collegii de Merton in Oxonia, and Schollares ejuſdem domus, and 
the variante in that point, becauſe in the very name of the Foundation, Domus 
ive Collegii Scholarium de Merton, and in the uſurped name in the Neale 
Domus ſive Collesii de Merton, was holden matertal, and the frue name was 
de Merton in univerſitate Ox oniæ, but in the Leaſe, in Oxonia only, leaving 
out the woꝛ d Uintverfity, and the ſame was holden a variance in ſubſtance: 
Foz Oxford doth contain in if ſelf the Univerfity, which is a thing of it ſelf, 
and allo the City is a thing by it ſelf ; and it may be that there is a Colledge 
in the City called Merton Colledge, and alſo a Colledge which is called by 
ſuch Name in the Univerſity : and fo in our Caſe, it map be that there is an 
Hol pitall which is called the Savoy, and alſo another which is Le Savoy, and 
then the Court ſhall be enveigled , &c. And in the end of the Argument, the 
od Treaſurer, which was the Woꝛd Burleigh, put this Taſe, which was ad⸗ 
judged in his time. The Guild of Boſton in Lincolnſhire, was incozpozated 
by the Name of the Guild of St. Nicholas, and our Lady the Uirgin Mary, 
&c. and they made a Leaſe foz years by the Name of the Guild of our Lady 
the Uirgin, ano Saint Nicholas, Religione quadam motus ut nomen Virginis 
Mariz,in charta dimiſſionis, proponeretur nomini Sancti Nicholai; and it was 


adjudged a void Leaſe foz the variance afozelatd. And afterwards at another 


Day, the matter was argued by Atkinſon, on the part of the Defendant. Star- 
key 21 E. 4. 56. ſaith, That the Name ok the Cozpozation, by which it is 
incozpozated, is as pꝛoperlp the Name of a Cozpozation, as the Name of 
Baptiſm is the Name of a ſingle and individual perſon, and pet there is a 
great difference in the miſpꝛiſion of them, fo2 the Name of Baptiſm voth 


conſiſt of one woꝛd, and therefoze it cannot admit of any variance, but the 


name of a Co2pozation doth conſiſt of many woꝛds: in which caſe variance 
in w92ds which are ſupplyed by other wozds, and not in matter of ſubſtance 
' Hall not hurt; and that hearing is notably diſcuſſed in the caſe of the Cooks 

of London, cited befoze by Godfrey, Four things are to be conſidered in the 
Name of a CTo2pozatton , which are of the Eſſence and Subſtance of it: 
Firft, the perſons inco2pozated, of which the Cozpozation doth confiſt, as 
here the Bafſter and Chaplains de Savoy. Secondly, The quality of the 
Cozpozation, as Dean and Chapter, Mapoꝛ and Tommonaltp: Thirdly, the 
Patron oz Founder, as, Merton Colledge ; Fourthly, The Place whereup- 
on the Cozpozation is founded;as to this laſt point, ſee 31 E z. 28. and fo. 15. 
by Knivet, and ſee 6 Eliz. Dyer. King H 8. ereded the Dean and P2ebend of 
Cheſter, by theſe woꝛds, ſci. Decanus et Capit. Cathedralis Eccleſiæ Chriftt , 
et Sanz Marie Virginis Ceſtrix. And afterwards by Letters Pattents , 
gave to the ſaid Dean and Chapter, certain Mannoꝛs, Decano et Capitulo 
Eccleſiæ Cathedralis Chriſti et Sanctæ Mariæ Virginis, by us befoze erected, and 
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that grant was holden void, becaute that the place where, &c is not vx 
pꝛelled in the ſaid Wetters Pattcnts, fo2 Ceſtria is the local place of the In⸗ 
cozpozation. And as to the Dbjection made upon the wozd (de) that this 
wozd (de) goeth onelp to part, and (vocat.) goes to the whole, and ſo here 
is a great differente; the ſame is not anyreaſon , toz this wozd (de) extends 
us well to the whole as to part. As a Kent granted perci piend de Manerio 
de D. the ſame ſhall go to the whole Manno, 5 E 4,5. ad reſpondendum I. 
Abbati Monaſterii Sanctæ Mariæ Ebor. where the Obligation Was, Abbati 
Monaſterii Sanctæ Mariæ Virginis extra mare Ebor. and pet the Writ was 
well eneugh, notwilhſtanding ſuch variance, a fortiori, in the caſe of a con- 
vepance and Intereſt. And J conceive that it appeareth in the R cc92d; That 
the Leaſe given in evidence of the part of the Dekendant, is a Leaſe made 
by the Meter and Chaplains of the Hol pitall of the Savoy, foz it is found 
by verdict, That King Henry the eighth, upon the Scite of the Manndur of 
Savoy, betwixt the houſe-of the Biſhop of Worceſter, and the houſe of the 
Biſhop of Carliſle , and that it w.s inco2pozated by the Name, &c. and that 


Y 
_ afterwards Q Mary by her Letters Pattents, reciting the foundation of the 


ſaid Hoſpitall calted the Savoy, and lamenting the Ruin of it, being ſur» 
rendzed in the time of E. 6. did reſtoze it, by which it appcareth, That the 
Yo: pitali of the Savoy, and Yoſpital called the Savoy is one and the ſame in 
reſpec of the 1Bcunds , Foundation, and Scituation. 


And in the whole 
courſe of our Bookes, no cale can be found, That any Cozpozations have a- 


voided their t wn ads, by ſuch cauſe of Piſnoſmer,. noꝛ of ſuch matter, is as 
ny que ſtion moved in our Books. And as to that which hat 
That «lthcugh the Judges in their pꝛivt te knowledge well know, That the 
Vonſe de le Savoy, and the Heuſt vocat. the Savoy, be all one, pet thep 
ought not to judge acco2ding to ſuch their pꝛivate knowledge, but accozding 
to their juditisl Knowledge, which they have out of the Kecozd. I conceive 
That the Judges of neceflity cught to uſe in ſuch caſes their p2ivate knows 
ledge: as where Miſnoſmer of a Cclledge was objected, viz, Trinity Colledge 
in Cambridge, where it was incoꝛpezated by the Name of Paſters, Fel⸗ 
laws, and Schollars Collegi Sanctæ & individux Trinitat. and thep made a 
Leaſe by the Name of Haſter, Fellows, and Schollars of the Colledge of 
Trinity, the ſame was helden a good Leaſe, fo2 the Judges knew well e⸗ 
nough , That this wozd I. inity doth imply in it ſelf Sancta & individua , but 
by whet knowledge? not by their judicial knowledge, but b 
knowledge. So in cur caſe, Egerton the Queens Sollicits 
ry: It is a clear and plain Rule in our Law, That then 


tion is as a name of Bapti'm to a natural man, and if there be any difference 
3 conceive, that the Law requires moe ſtrickt certeinty inzthe name of a 
Cozpozation then in the Name of any particular perſon, Foz a name is moꝛe 
neceſſary to a Coʒpoꝛation then to another, fo2 when an infant is bozn, he is 
p2eſently a perfed creature, befoze any name given him, and the giving of 
the Powe is not a matter of neceſſity, but of pol icp fo2 diſtinction, &c. but 
in the cuſs of a Tr2pozaticn, The Name is the ſubſtance and ellence of if 
aut % 17 net a Body befcze 2 Name be impoſed upon it, and therefoze in the 
Ch.'tecs of C62] '02:ftons there is alwaies ſuch a clauſe, per tale nomen im- 
placirare, & implacitari, acquerire, &c. poſlint, and without their Name 
they are bud Trunck: but cortrary in the caſe of particular perſons; 3 
is given primo penito fiſio JS, It is a good gift, although there be no Name 


of Baptilm: La ds given omnibus filiis J. S. is a good name ct purchafe, and 
ik a man be bound in en obligation by a * 


on bꝛeught upon the ſame, if it appeareth upon evidence, t Lo het: thee 
ſame rerſon which ſealed a b up » Ihat he was thr 


nd delivered it, the ſame is ſufficient, « 
Bond ſhall binde him. But contr 1 ictenk, and the 


n | | ary in the caſe of a Cozpe2ation, and we 
cannot give any thing to a Cozpozation by cirtumſtantes, induring o: imply 
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ing their true name. As Land given to the firſt Yoſpitall which the Queen 
hall found, although that it fufficientip appear, That ſuch a one was the 
Mol pital which the Queen firſt founded, yet the gift is void: And he denp⸗ 
ed, That the four things rememb2ed bekoze are necellarilp required in the 
Name of a Co2pozation : koz ik the Queen will found a Cozpozation, as an 
Holpital by the Name of Utopia, the ſame is well enough with-ut any reſpca 
of perſons, place, Founder, &c. ſet fozth in the Charter. And al'o other things 
beſides the laid four things are ſometimes neceffary in a Cozpozation; Ag if 
the Queen will found an Yoſpitall by the Name, Quod fundavimus ad roga. 
Chriſt. Hatton Cancel. Angliæ. all the fame cught to be expzelled in everp 
grant made by, c2 to the ſ«td Hoſpitall; Bo, Quod fundavimus ad relevan- 
dum pauperes; audſonietimes the number of the perſons incozpez tod, ik it 


be in the Charter, it cught to be uled in all acts made by oz fs them; As 


Ma ſter and ſix Chaplains, ſo as the ſaid four things recited befeze , are not 
ſo nceceiſary in the Name cf a Coppozition, but ſo far fozth as thep are parcel 
of the Name given to them in the Charter of the Tozpozation: And in our 
caſe, 1. The place de le Savoy, is part of their name, ſet down in the charter 
of their Ce2pezation, and thereſoze the ſame eught to be pꝛeciſelp followed, 
and he relyed much upon the argument of Cook in noting material variances, 
betwixt de le Savoy, and vocar. le Levoy, as (de, ſignifies part ( vocar.) the 
whole (de) fignifies the place de facto: vacat. !;:plpes reputation onelp. 
There is a place near unto Whitehall called Scotland, becaule that the Kings 
of Scotland, when they came to our Parliament ard there to refide, as the 
J e2d Treaſurer affirmed, There is allo a place in England called Norman- 
dy, and anather called Callais, and alſo a place here in Weſtminſter called je- 
ruſalem, Vt theſe, Scotland, &c. but by Repufation, ſo as what difference is 
betwirt the very Scotland and Scotland here, &c. ſuch and fo much difference 
is there bctwirt the Bolpit l de le Savoy, and the Hoſpital vocat. the Savoy. 
And as to that which hath been objected by A:kinſon, That this wozd (de ) 
ſignifics as well the whole as part, as a Rent granted percipiend. de Manerio 
de D. J confeſs that this wozd (de) hith many ſignifications, fo that we 
ought not onelp fo conſider wh..t (de) ſigmiypes of it felf, but rather to ob⸗ 
ſerve what gocs bekoze, what kollows; fo2 , as faith Hillary, intelligentia 
verborum ex cauſa dicendi ſumenda eſt And this wozd (de) is a material wozd 


in the Name of a man, therefc2e alſo in the name of u Co2pozation, 26 H. 6. 


31. Alliſe by J. de S. and it was found fo2 him, and afterw:rvs the Tenant 
in the Aſſiſe b2ought aftcunt, and in the iehearſall cf the Atlille in the wit 
of attaint he was named J. S. leaving out (de) and fo2 that cauſe the Mrit 
did abate. 28 E. 3. 92. Debt bzought by the Executez of John Holbech, where 
the Teſtament was John de Holbech, and foz want ef this wezd (de) in the 
Writ, it w.s ab..ted by ward. And in a Precipe quod reddat, againſt 
Mich. de Tria ge, he calf a Pzotction fo2 Michael Triage, leating out (de) 
and fo2 ſuch variance the Pzetecticia was viſelic wed, ard a Petit cape awars 
ded, And although the Judges in their private knowlevge knew well e⸗ 
ncugh, That the Bol pital]l de le Savoy, and the Yoſpital vocat. the Savoy, 
be all one, pet in point of Judgement they cacht not otherwiſe receive in⸗ 
kozmation, but cut of the Kecczd, and therefs:2, ik ſufficient matter be not 
within the Recozd to inkozm the Judges of the Aventity of the laid two Boſ⸗ 
pitalls, their pꝛivate knowledge Ch4!l net avzil. And he cited the couſe of 
the Load Coniers, where the Parties being at iſſue, end the Aury charged 
foꝛ the tryal of it It was ſound by ſpect. l verdict, That a fine was levped of 
the Lands in Nucſtion, &c. but nothing ſcund of the pioclamations. whereas 
in truth. the p2oclamatiens were as well given in evidence as the fine, But 
fcund, Quod finis levatus fuit pro, ut per recordum finis ipſius, in evidenciis o- 


ſtenſum, plenius apparet, Mow in that caſe, although that the Juſtices, knew 
well enough, That the Pꝛoclamations were expzellelp given in evidence, 
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pet becauſe it did not appar unto them as Judges cut of the Recozd, They 
would not give Judgement, accozding to the truth of matter, but accozding 
to the Reco2d, fo2 they cannot take notice ik the Pzocl-mnations be in Chiro- 
graphers Office o2 not, But after it appeared unto them, That thet detect 
was but a flip of the Clerk, they commanded the Recc2d to be bzeonght befoze 
them, and the pꝛoclamation to be inſerted in the verdict. Und then gave 
Judgement atcozding to the verdict refozmed as aſozefctd, and as to the 
Caſe of Martin Collcdge cited befoze, he ſatd he was of Conncel in it, and 
he knew, That the Judgement there was not given fo2 the cauſe alledged by 
Cook, but becauſe that this wozd, Schollars, was left cut in the Leafe. And 
he held, that if in the principal Caſe, the Leaſe had been, That the Maſter 
and Chaplatns of the houſe called tge Yoſpttal ef the Savoy, &c. it had been 
well enough, foz there is, de le Savoy, See a good caſe 26 H 6 fitz. Brief. 


— 2— — — —u— 2. 


485. by Danby a Cezpozaticn cannot be Tenants of Lands, but at cczding 


to their Cozpozation, and their foundaticn, and their very Pame, no2 they 
cannot be impleaded, nez tike Lands by a waong Name, noz purchale, noz 
diſpoſe of their pofieſſions , but by thetr true Name. And «ftdiwards thy 
matter was compeunded by the mediatton of friends: and Fanſhaw had the 
Leale fo2 a certain ſum of money. Ser now Cook 10. Reports, The Caſe of 
the Payoz and 3Burgefes of Lyn Kegis: See allo c. 11. p Dodo Arays 
Caſe, to this purpoſe. 


Mich. 30, & 31 Elix. in the Common Pleas. 


CCXXIX. Huſon and Webbes Caſe. 


Obert Huſon bꝛouqht an action of Debt againſt Anne Webbe, Admini⸗ 


— — — — — —ę— — — ———ꝛ—ę— —————— H— 


_ſtratrix of Joan Webbe, and decl..red of a Contrad without ſpecialty. er 
The Defendant plended, That {He had fullpadwiniſtred, and it was found cor of an Ad- 
againſt her. And now it was moved foz the Defead mt, That upon the mat» miniſtraror; 
ter an action of Debt doth not ly againſt the Erccutrz 02 Adminiſtratrir: 
which was granted by the Court ; But the doubt was, It now, kozalfmuch as 
the Defendant by pleading the plea above, hath admittrö the action, the ſhall 
now take advantage of the Law in that point. Ife the realon wyy this acts 
on doth not ly againſt an Executoz oz Adminiſtratez is, becanie the Teſta⸗ 
to2 himſelf might have waged his Law, if he had been im pleaded upon it, 
and by intendment of Law the Execute? oz Adminiſtratoz cannot have no- 
tice of ſnch a debt, oz of the diſcharge of it; But now by an'weriag to the 
Declaration as above, the Defendant hath taken notice of the Debt, and in 
manner confeffed it. Aud by Rhodes and Anderſon, Judgement ſhall be 
given againſt the Plaintiff, becauſe it is apparent ts the Court, that the acts 
on doth not ly. And by Anderſon, if Judaemeut be cnfred againſt the Ads 
miniſtratrix, in ſuch an action upon Nihil dicir, the Court, ex officio, ſhall give 
judgement ageinſt th Plaintiff. Periam and Windham doubted at the firſt 
that the Defendant by her plea had admitted the whole matter upon the ſpeci- 
alty adminiſtred, pleaded, and had taken notice of the Debt, 41 E. 3. 13. 

46. E. 3.10, 11. 13 E. 4. 25. 13 H. 8. Fitz. Execut. 21. And afterwards An- 


derſon, ex aſſenſu of the other Judges; cauſed to be entred, Querens capi- 
at nihil per breve. 3 
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Al ch 30, & 31. Elia. In the Common Pleas. Iatrat. Mich. 59. 
30. Eliz. 


C Cc xxx. Hambleden 2nd Hambledens ce 


Ve caſc was, William Hambleden the Father of the Plaintiff, and the 
1 was ſctſed of the Lands, & c. And by bis Mill deviſed to 
his Eldeſt Son, Black Acre to his ſecond Son, White Acre; and to his 
third Gzeen Acre, in tail. And by his ſaid Will further willed, That in 
Caſe any of my laid Dons do dy without iſſue , that then the Sur vivozs be 
each others heir, The Eldeſt ſon dpeth without iaͤue. &c. It was moved by 
Gawdy Serjeant, That the ſecond Son ſhall have Black Acre in tail, and 
he cited the Cale 30 E;. 28. propinquioribus hereditatibus de ſanguine puero- 
rum, fo2 the conſtructton of ſuch deviſes. Walmeſley argued, That both the 
ſurviving bꝛothers ſhould have the laid Black Acre,tcz the woꝛds of the de vile 
are quilibet ſupervivens, which amounts tc ucerque; and the Court was in 


great doubt of this point. And they conceived, That the effate limitted in 


Remainder to the Survivoz &c. is a fee-ſimple by reaſon of the wozds, Each 
others heir, and alſo they concetved, That both the Survivozs ſhould not 
have the Land, foz the ſame is contrary to the expꝛelle woꝛds of the deviſe , 
The Survivoz ſhall be each others heir, in the ſingular number, ſee 7 EG. 
br. Deviſe 38. A man ſeiſed of Land hath iſſue thꝛee Sons, and deviſeth part 
of his Lands fo his ſecond Son ia tail, and the reſidue to his third (on in 
tail: and willeth, That none of them ſhall ſell the Land, but that each ſhall 
be heir to the other, The ſecond ſon dyeth withou? 1Cne, the ſame Land ſhall 
not revert to the eldeſt Son, but hall rem:.iu to the third ſon, notwithſtanding 
the woꝛds each ſhall be heir to the other. 


Mich. 30. & 31. El:z, In the common Pleas. 
CCXXXI. Slywright ard Pages Caſe. 


N Infozmation was in the Common Pleas, by John Slywright againſt 
1 upon the Statute of 32H 8, of Maintenance, and declared that 
the Dekendant took a Leaſe of one Joan Wade, of certain Lands, whereas 
the ſaid Joan w. not ſeiſed noꝛ poſſeſſed ther eo accoꝛding to the Statutezand 
upon Not guiltp, the Jury found this ſpecial matter, That Edmund Wade 
was leiſed, and made a Fecffment in fee, thereof u. to the uſe of himſeltf, and 
of the ſald Joan, who he then intended fo marry, and the heirs of the laid 
Edmund. The mariage tock effect, Edmund enfeoffed a Stranger, who 


entred, Edmundtyed ; Joan not having h:d peſſeſlion of the ſaid Land aſter 


the death of Edmundher husband, noz being now in pollellion, by Indenture 
demiſed the cid Land fo the Defendant fo2 years, without any Entry oz des 
iivery of the Indenture upon the Land, The ſaid Defendant knowing the 
ſatd Joan hr ver had been in poſſeſſion of the ſe id Land: and alſo the Defens 
dont betagh2cther cf the half blood to the ſaid Joan. The firſt Queſtion was 
Af the Leaſe being made by one out of poſſeſſton, and not ſealev oz delivered 
upon the Land, and lo good in Law as to paſſe any intereſt, be within the 


 Statrite aſczeſaid. And the whole Court was clear of opinion that it was: 


fc2 by colour of this pꝛetended L eaſe, ſuch might be undertaken and advanced 
fo the trouble and diſquiet of the polleſlion, foz amongſt the vulgar people, 
it is a Leaſe, and it is a Leaſe by Reputation © Another matter was moved, 


becanlſc tha: the entry of the wife is now made !awfull by 32 H. 8. and then 
He might well diſpoſe of the Land. But 
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But as £5 that, It was ſaid by the whole Court, That the meaning of the 
Statute was to repzelle the pzactiſes of many, That when they thought they 
had title 92 right unto any Land, they for che furtherance of their pzctended 
Night conveyed their interelt in ſome part thereof to great perſons, and with 
their countenance did oppꝛelle the pollellozs: And although here the Leaſe 
was made by the laid Joan to her 3B2other of the half blood, pet by the clear 
opinion of the Court the Leaſe is within the danger of the Statute, and yet 
in ſome Caſe the Son may maintain his Father, and the Kinſman his Kinſ 
man. And note in this caſe it was holden by the Juſtices, That of neceſſt- 


ty it onght to be found by verdig, That the Defendant knowing that the 
And Judgement was given foz the 


Lefſo2 never had been in pollellton. 
Plaintiftf. 


Aich. 30,3 L. ES. in the Common Pleas: 


CCXXXII. Brokesby againſe Wickham aud the bijvop of 
Lincoln. 


Na Quare Impedit, the Plaintiff counted, That Robert Brokesby Was Quare impedi; 


ſeiſed of the AdLowſon, and granted the next Avoidance to the Plaintiff , 
and Humphrey Brokesby , and that aiterwards the Thurch became void, 
and after during the avoidance, Humphrey releaſed to the Plaintiff, and ſo 
it belongs to him to pꝛelent. And upon this count the Defendant did demur 
in Law. F02 it appeareth upon the Plaintiffs own chewing, that Humphrey 
ought to have joined With the Plaintrff in the action, foz the Releaſe being 
mane aftcr the church became void, is not of any cffeo, but utterlp void. Bo 
is the grant of the pzeſentment to the Church where the Church is void, foz 
it is a thing in action. See the Loꝛd Dyer, 28 H. 6. 26. 3 Ma. Dyer 129. 11 Eliz. 
Dyer 28 3. Walmeſley Ser jeant put this Caſe, Two Joint-tenants of a Rent, 
the due may releaſe to the other, but if the Rent be behinde, now the one 
cannot Releaſe his Intereſt in the Arrcarages to the other. And after - 


wards in the Pꝛincipall cafe Judgement was given that the Releaſe 
Was void. 


Mich. 30, & 31. Elig. in the Common Pleas. {atr, Trin. 29. 
Eli. Rott. 721. 


CCXXXIII. Sammes and Paynes Caſe. 


N an Ejectione firmæ the caſe was, That the Bother being ſciſed of cer? Tenant by tis 
tain Lands, had iſſue two Daughters, and by Indenture covenanted with curretic. 


diverſe perſons to ſtand ſciſed to the uſe of El. her oldeſt daughter in tail, 
upon condition that the ſaid Eliz. ſhould pay to her other daughter within a 
year after the death of the Bother, oꝛ within a year after the ſaid other daugh- 
ter ſhould come to the age of eighteen years 300 l. And if the laid E ſhould fail 
in the payment of the ſum afoꝛelaid, oꝛ ſhould dy without iſlue bekoꝛe ſuch pay 
ment, then to the uſe of the laid ſecond daughter in tail, The Mother dycth, E 
taketh a Yusband, hath illue, and afterwards dpeth without iſlue befoze the 
day of payment. And ik the Yusband ſhall be tenant by the curteſie 02 not, 
was the Queſtion, And by the Court cleeriy, he ſhall be, Foz as to the con? 
dition of payment of the ſaid Sum; The ſame is not determined; fo2 the dp⸗ 
ed without ifſue befoꝛe the day of payment , ſci. befc2e the ſecond Daughter 
came of the age of cightecn years; and as to that there is no condition bao 
ken; and as to the point of dying without illne, The lame is not a condition, 
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but rather a Limifation of the Eſtate, and the ſame is no mor fo. 44) 
the Law ſaith , and the eſtate tail in El!zabeth, is ſpent and ter vet U 
the dying without illue; and doth not ceaſe, 0215 cut off by any Li. t; 
and afterwards Indgement was gi ven fo2 the Tenant vp the cacteic 5:4 
vy Anderſon; If a Feoffment be mide do tie uſe of ] S and his hett's, u. al 
JD hath donc ſuch a thing, and then unts the ule or J D and his 3:4rs, the 
thing is done, and] S dyeth, his wife hall be endowed. 


Mich. 30, & 31. Eliz. In the Common Pleas. 
C CX XXIV. Bowry and Popes Caſe. 


Ben bought an action upon the Caſe againſt Pope, and declared, that in 
the time of E. 6. The Dean and Chapter of Weſtminſter, leaſed two hou⸗ 
ſes in Saint Martins in London to Maſon fo? ſixty years, The which Maſon, 
leaſed one of the ſaiv Youſes to one A and covenanted by the Indenture of 
Leaſe with the ſaid A, that it ſhould be lawful fo2 the ſaid A, his executoꝛs, and 
aſſigns to make a window in the ſhop of the houſe lo to him aſſigned, r after 
wards in the time of Queen Mary, a window was made accozdingly, where 
no window was there befozc. And afterwarts A. aſſigned the ſaid houſe to the 
Plaintiff. And now Pope having a houſe adjoining, had erected a new building 
ſuper ſolum ipſius Pope ex oppoſito the ſaid new Window, ſo as the New 
Window is thereby ſtopped. The Defendant pleaded, Not guilty, and it was 
found foz the Plaintiff; and it was moved foz the Wekendant in arreſt of 
Judgement, that here upon the Declaration appeareth no cauſe of action, 
fo2 the window, in the ſkopping of which the w2ong is alligned,appears upon 
the Plai:ififfs own ſhewing to be of late creed , ſci. in the time of Mneen 
Mary, The ſtopping of which by any act upon my own Land, was holden 
lawful and juſtifiable by the whole Tourt. But ik it were an antient win? 
dow time out of memoꝛzv, & c. there the light oz berrefit of it ought not to be 
impeired by ony Act whetlocver; and ſuch was the opinien of the whole 
Cenrt. But if the cale had been, That the houſe and (dy! upon which Pope 
had zrected the leid building, had been under the eſtate ok Maſon, who cove⸗ 
named as aboveſaid, Then Pope could not have juſtified the nuſance , which 
. 8 granted by the whole Court. 


1. (6. 20. & 31. Flix. In the Common Pleas. Iatrat. Mich. 29. 
& 20. Fiz. Rott. 1737. 


C CXXXV. Lee ani Maddoxes (ſt. 


V I. m Lee bꝛꝛeught a Writ ef Covenant againſt Richard Maddox, and 

abel hie wife, and declared. That ene Errington the fit ſt husband of 
then label was erdebted fothe Plaintiff in 20 l. and that one George 
Aſhl-y was If eorebeer fo the ſaid Errington, in the like from of 20 1. And 
a''s that the laid Errington made and tconſtituted the ſaid Iſabel his Executrix, 
A143 dyed, and alterwards ttc fait Ifabel ip Indenture dum ipſa ſola fuit, rey 
ling th. thereas ber ſald late husbend was eg debted to the Plaintiff in 
the ſuꝛm aſo2.fa and © tirreas the leit George Aſhley was alſo endebted wi 
to her ſain late hnebend in the like ſum, New fe2 the better ſatiskaction ok 
toe Blaintif! f:2 vis ſaid debt, ſhe appeinied and cenftitutcy the Plaintiff, 
atturnatvin ſi um irrevocabilem ad petendum, levandum, recuverand. & recipi- 
end. d uſum um proprium in nomine dict. Iſſabellæ de dicto Georgio, the lalÞ 
twenty rcunts; And the ſaid Iſabel covenanted, quod ipſa ad requiſ. dict. quer. 


de tempore in tempus, ad juvaret, & manu teneret quamlibet et omnes ſectam & 


ſectas 


pon 19. 
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ſectas quam vel quas dictus quærens commenſaret & proſequeretur in no- 
t mine dictæ Iſabelæ, againſt the ſaid George, to the uſe of the Plaintiff. Non 
ik; exiſtendo Non- ſuit voluntarie, o2 making any Diſcontinuance, Releaſe, Re- 
1 vocations, Anglice Countermand, without the aſſent of the Plaintiff: And 
declared further , that the Plaintiff had brought a Suit againff the ſaid | 
George fo2 the ſaid Debt, and ſhewed all in certain. And that the ſaid Iſa- 
bel, depending the laid Suite, had taken to Yusband the Defendant without 
the aſſent of the Plaintiff : And ik by this Marriage the ſaid Suit be Coun⸗ 
termanded was the Queſtion. And firft it ſeemed to the Tourt that the De- 
claration was inſufficient, becauſe there is not any requeſt ſurmiſed in the 
Declaration, foz the wozds of the Covenant are, Quod ipſa ad requiſitio- 
nem, &c. So as it ſeemed to the Juſtices, that the Plaintiff ought to have 
notified to Iſabel that he had commenced ſuch Suite, ctherwiſe the Acton 
will not lpe. And alſo the Court was of opinion, that here is not any Coun- 
ter mand, foz by the taking of the Busband the Wat is not abated, but onely 
abateable; and theretoze the Plaintiff ought to have ſhewed, that by the ta⸗ 
king of the Yusband, the W21it by Judgment was abated, otherwiſe it is 
not any Countermaad, and then no cauſe of Action. 


. 
Countermand. 


Requeſt, 


made accopdingh,) 
Ned the ſaid :p: 
ad ertged aun Mich. 30, & 31 Elix. in the Common Pleas. 
Aindow, om. | x t 

| 2 ; „ C G X A XVI. Salway and Luſons Caſe. 


a 3 HAtthew Salway bꝛought a Writ of Right againſt Luſon, and the Wait 
inthe tine it IV. was, Meſſuag. & 200. acr. jampnor. & bruerz: And exception was taken to ric ot 
aum Land, bal the W2it, betauſe jampnor. & bruerx, are ccunted tegether, where they ought Right 
it were an anti to be diſtinguiſhed ſeverally, As ſo many acr. jampnor. ſo many acr. bruer.al⸗ 
fit of it un though it were ob jected on the part of the demandant in the maintenance ok the 
inen of Tl zit, that in the Kegifter the zit of Bight is reditu unius libre of Cloves x 

he opin wh Mace together, without diſtinctien £2 ſeverance. And it was laid, that in a wat Abatement 5! 
ee 0 of Right we ought to follow the Regiſter, and therefoze a UWzit of Right a Writ. 
ate of Von, | was abated, becauſe this wozd (Pomarium) was put in the Mzit, foz2 in 
filed the naſal! the Regiſter there is no ſuch Wait, becanſe the woꝛd G ardinum compze- 

bends it: But in other Waits, as Waits of Entry, &c. it is otherwiſe. See 
the Cale of the Lozd Zouch, 11 Eliz. 353. In a Wait of Entre ſur diſſeiſin 
mille acr. jampnor, & bruer. But this exception was not allowed, foz it 
may be that jampnor, & bruer. are ſo pꝛomiſcuous that they cannot be viſtin- 
guiſhed: Vide 16 H.. 8. 9. The reſpec the Juffices there had to the Regiſter, 
ſo as they changed their opinions and confirmed the ſame to the Regiſter. 
Another exception was taken to the Wit, becauſe therebp the Demandant 
doth demand Duas partes Cuſtodiz del Hay in the Foreſt of C. And the 
Court was ok opinion that the Wait ought to be Officium Cuſtodiæ duarum 
partum de Hay, &c. and not Daas partes. Cuſtodiæ, As Advocationem duarum 
partium Eccleſiæ, And not Duas partes Eccleſix. Another Exception, be- 
cauſe the Mit was, duas partes, &c. in tribus dividend, where it ſhould be 
Diviſ. foz Dividend. is not in any Wait, but cnely in a Wait of Parti- 
tion; And by Windham the parts of this Dffice are divided in Right, 
which the Court granted. Another Exception was taken, becauſe that in 
the Mit it is not let down in what Town the Fozreft of C. is, ſo as the 
Court doth not know from whence the Uiſne ſhould tame: Foz no Venire 
thall be de vicineto Foreſt, as de vicineto Hundredi, & Manerii; And the... 
ſame was holden to be a matertall Exception. Another Exception was ta- ie. 
ken, becauſe a Walt of Right doth not lye of an Office: fo2 at the Com- 
mon Law an Alliſe did not lye of it, but now it doth by the Statute of Weſt. 

Z. 2. Cap. 
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; Cap. 25. fo it was not Liberum ti ten. 1. but the party grie ved was put to oy 
Quod permittat ; And of this opinion was the whole Court. 


Co. 


Mich 30. & 31. Elz. In the common Pleas. 
CCXXXVII Smith and La es Cate. 


He Queen was leiſed of a Papnoz Whereot bl acr. was holden by Copy 
ia Fee; the Queen leaſed bl. acr, to B. foz one and twent p years, who 
alligned the ſame to the Coppholder, who accepted ok it. The Queen gran, 
ted bl. acr. to C. in Fee, the terme expired, C. entered, and his entry was 


by acceptance holden to be congeable, foz by acceptance of the lame Terme, the Cuſfomas 


of a Leaſe, 


Bargain and 
Sale, and con- 
ſideration of it. 


Action upon 


the Caſe ſor 


not porform— 


ing an A- 


* a T d * 
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ry Eſtate was determined, as if the Topyholder had accepted it immediatlp 
from the Queen: It was alſo helden by the Court, that a Leaſe koz peares 
under the Scale of the Exchequer may be pleadev, and that witheut making 
mention of the Commiſſion,by which the Court of Cxchcquer i is authorized to 
make ſuch Leaſes: And lo are all the Pzcſidents as well in this Court as 
in the Court of Exchequer. And whereas the Court was upon the point of 
giving their Judgment, It was objected by Shuttleworth Serjeant, That 
here is pleaded a Bargainc and Sale of Land, without ſaying, Pro qua- 
dam pecuniæ ſumma : And he ſtood much upon the Exception, and the 
Court alſo doubted of it, and demanded of the Pzeignothozies What is their 
kozme of pleading : And by Nelſon chick Pꝛeignothozp; theſe wozds Pro 
quadam pecuniz ſumma, cu3ht to be in the pleading, Scot P2eignothozy 
contrary. Anderfon concerved it was either way good, but Pro quadam pe- 
cuniæ ſumma is the beſt: And fs Lennard Cuſtos Brevium conceived. Any 
the opinion of the Juſtices was, that a Bargaine and Sale foz divers Canſes 
and Conſiderations is not good withont a ſumm of money. And by Wind- 
ham, Wargaine and Sale Pro quadam pecuniæ ſumma , although no 
money be paid, is good enough, fo2 the payment oz not payment is not tra⸗ 
verſable: And by beriam, If Pro quadam pecuniæ fumma be not in the 
Indenture of Bargaine and Dale, pet the papment thereof is averrable: 
And foz this Cxcoptionſthe Judgment was faxed. 


Alis h. 0. & 31 EH In the Exchequer Chamber. 


CCXXXVIII Bedell ad Moores Caſe. 
Edle b2cught an Action upen the Caſe againſt Moore in the Kings⸗bench, 
and declared, That the Defenvant did atume to perfozme the Award ef 
J.S, and aſſumed allo, that he would not ſae Erecution upon a Judgment 
which he had obtained againſt the Plaintiff in an Action of Account, &c. 
And chewed further, that the Award was made, &c. (which Award in Law 
Was ucterly void?) and that the Dekendant h. d not perkozmed the laid A⸗ 
ward, and alſo that he had ſued Execution g egainſt the Plaintiff, The De⸗ 
fendint pleaded Non- api and it was keund fo2 the Plaintiff, and Judg⸗ 
ment given accozdinglp. Apen which Moore brought a zit of Error in 
the Exchequer— eee upon the Statute of 27 Eliz. And aftigned Erroz, 
becauſe the Plaintifk hav declared upon two Beaches. whercas fo2 one ok 
them there was not any cauſe of Action. koz the Award is veto in Law, and 
then no bꝛeach could be aſſigned in that: and then when the Jury hath allel⸗ 
ſed Damages intirement fo2 both bꝛeaches, whereas ſoꝛ one there was not any 
cauſe of Action by the Law, the Uerdict was void, and then the Judgment 
given upon it reverlable; koz it is not reaſen that the Plaintiſt have 
Damages koz ſuch matter ſo2 which the Law doth not give an an 
An 
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And ik the Jury had allelled damages leverally, viz. Foz the not perfoz- ages 
mance of the Award lo much, and foz the lning fozth Trecutioa fo much, then 
the Judgement had been good, and the damages alſelled koz the no! pert02- 
mance, &c. void. Manwood Chief Baron: The verdict 15 well enough 
fo2 here the whole Allumpfit is put in illue, and there is but one 1Nue upon 
the whole aſſumpſit, but if ſeveral iſlues had been joined upon theſe ſeverall 
points of the Aſſumpſit , and both had been found kor the Plaintiff and day 
mages, aſſeſſed entirely fo2 both bꝛeaches, then was the Judgement ropver⸗ 
ſeable , fo2 being ſeveral iſſues the Jury might have aſeſſed the dammages 

1 .  Ceverally, ſci. foz each illue ſeveral dammages , but, here is but one iſlue, and 

aue Fl kr it was the folly of the Defendant that he would net demur in Law upon the 
Declaration foz one part, ſci. the not perfozmance of the £ ward, and tra⸗ 
verſe the other part, ſci. The ſuing of the Execution, oz the Aſſumpſit of it. 
And in our caſe, it may be that the Jury did affeſſe the damages fo2 the ſuing 
| of the Erecutien without any regard had to the perfozimance of the Award: 
COcquer is ahh» And note that the verdict fo2 allelling of the Damages was in thele Terms, 
S Well in this © ſci. Et aſſidunt damna occaſione non performationis Afſunpitonts predict. &c. 
{Ws uron ther And Cook who was of Countel in this Caſe, put this Caſe. The late Carl 
worth Qeriey, ok Lincoln, Admiral of England, bzeught his acicn of Scandalis Magnatum, 
tent ſaving, and declared, That the Defendant exhibited in the Star⸗chamber againſt: 
he Creep, © him a Bl of Complaint , containing diverſe great and infamous flanvers : 
netheacs whit viz, That the ſaid Earl was a great and outragious oppzciſour, and uſed out- 
bozy. theſe : ragious oppꝛeſlion, and violence againſt the Defendant , and all the Couns 
g. cot Pan try alſo. The Defendant pleaded, Not guilty, and found foz the Plaintiff , 
2, but Proc: and aſſeſſed damages, and it was moved in ſtay of $udgenient , firſt, That 
er um tenccike the Plaintiff had declared upon matter of flauder foz part, koꝛ which an adt- 
ale feder. on lyeth, and foz part not. Foz foz the oppzeſſton ſuppoſed to be made to him 
any. amd (elk. no acton lpeth becauſe every ub ſect may complain fo: w2eng done unto 
ſum ma, olther him, and although he cannot pꝛove too wong, an ackion wiil not ly. But as 
nen it [£2 tie oppꝛeſtion done to others by the [ up polal ol the Bill an action lpeth, {02 
33 gy what is that to him, he hath not to do wich it, foꝛ he is not pars gravata. But 
1 becauſe the Jury aſſeſſed Damages entirement, the Judgement was arreſted, 
werten ben fo2 the caule afoꝛelaid. And afterwards in the pꝛinci pal caſc, the laſt day of 

this term, Judgement was ſtaied. 
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Hill 31 Eli. in the Kings Bench. 


CC XXXIX. Palmer a4 Thor ps C.. 


Etwixt Palmer and Thorpe, the Caſe was this, A man demiſed his Bans 

nour of M fo2 thirty two pears, and the day after let the ſame Mannour 
foz fourty years, to begin from Michaelmas, after the date of the firſt 
Leaſe, and the Tenant attomed. And by Cook the ſame is a good grant 
although to begin at a day to come, fo2 it is but a Chattel; and ſo was the 
opinion of Wray Chiek Juſtice, foz a Leaſe foz yrars may expect its coni- 
mencement, as a man ſeiſed of a Rent in Fee grants the fame fo2 twenty 


years from Michaelmas following, and good, fo2 no eſtate paſſeth pzeſently - 
vat only an Intereſt. See 28 H. 8. 26. Dyer. 
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Hill. 31+ Eliz. In the Kings Bench. Kot. 668. 
CCKXL. Sir Anthony Shirley and AlbanyesCaſe, 


| N an action upon the Caſe, upon Aſſumpſit by Sir Anthony Shirley a: 
gainſt Albany. The Plaintiff declared, That he was ſeiſed of the Man⸗ 
no2 of Whittington foꝛ the term of his life, the Reverſion to the Earl of Ar, 
rundell in Fee, and ſo ſeiſed, ſurrendered all his Eſtate to the ſaid Carl, 
who afterwards by his Deed g2anfed a Rent⸗charge of 40 l. per ann. out of the 
ſaid Mannoz to him, and afterwirds conveyed the Banno2 to the Dekendant 


in Fee. And afterwards, 27 Maii 22. Eliz. upon a Communication betwirt 


the Plaintiff and the Dekendant concerning the laid Rent: the Defendant 
did pꝛomiſe to the Plaintiff, that if the Plaintiff would ſhew unto the Deken⸗ 
dant any Deed, by which it might appear that he ought to pay to the Plain⸗ 
tiff ſuch a Rent, he would pay that which is due, and that which ſhould be due 
from time to time. And further declired, that 27 April, 27 Eliz. he ſhewed 
unto the Dekendant a Deed, by which eit appeared that ſuch a Rent was 
granted, and due. And foz eighty pounds due foz the two laſt years, he 
bzougbt the Actton z The Defendant pleaded. that after the ſaid pꝛomiſe, and 
befoze the ſhewing of the laid Deed, ſc. 14. Jan. 22 Eliz. the Plaintiff entred 
into the ſato Land, and leaſed the ſame fo2 thzec yes : The Plaintiff Re- 
plicando laid, that r.Decem. 27 Eliz. the Defend int did 7e-enter, upon which 
they were at ATae, and it was kound foz the laintifk. Jt was moved by 
Glanvil Serjeant, that by the entry the Pzomiſe was ſuſpended, and being a 
perſonall thing once ſuſpended, it is alwates extinc. Wray, the Adionts 
b2ought foz the Arrerages due the two laſt years, and ſo at the time of his 
re-entry the Plaintiff had not cauſe of Action, and therefoze it could not be 
ſuſpended. Gawdy, When the Plaintiff ſheweth the Deed, the Dekendank 
is chargable to arrerages due befoꝛe and after the pzoniſe : wherefore if the 
entry maketh a ſuſpending of the Rent, the ſuſpenſion doth continue: but 3 
conceive here is not any ſuip::1ſton, fo2 this pꝛomiſe is a meer collaferall 
thing. and ſo not diſcharged by the entry unto the Land, fo2 it is not iſſutng 


out of the Land: But if the Plaintiff befoꝛe the Deed ſhewed had releaſed all 


Actions, the ſ.me had been a good Bar, and J concetve that the Deed was 
not ſh:wed in time, fo2 it ought to be ſhewn befoze any arrerages due after 
the pzomiſe, but here it is ſhewn five years after : But that was not denied 
L; 1} the cther Juices. Another exception was taken, that where the pꝛo⸗ 
mile we, that ifthe Plaintiff ſhewed any Deed by which it might appear, 
th:t the, Defendant ſhould be charged with the ſaid Kent, and the Declara- 
tion is, by which it might appear, that the Plaintiff ought to have the Kent, 
&c. io s the Declaration doth not agree in the whole. Dee 1 Ma. 143. in 


Browning and Beſtons Caſe, the Tondition of the Leaſe was; ik the Rent 


ſhonld be acrcaced, not payd by two Months after the Feaſt, &c. and the Re 


joynder was by the ſpace of two months, &c. And the plendins golden inluk⸗ 


ficient, foꝛ per duos menſes doth not affirm directly poſt duos menſes, but by 
Implication and argument: And here it was holden, that the Condition 
was a goce conſideration. a rother exception was taken, becauſe the pꝛomiſe is 
laped. All the Kent ad tunc debitum aut deinceps debend. It was holden, 
that this wozd (ed tunc) doch refer to the time of the chewing of the Deed, 
and not to the pꝛomile. Aud as to the 1} exception but one, it was reſolved, 
that the Declaration, notwithſtanding the lame, was good enough (ſc.) oſten- 
dit factum per quod apparet quod redditus prædict. ſolvi deberet in forma pre- 
dict. Another exception was taken, becauſe here no bzeach of the Fe is al; 

| edged, 


C(CXLI. 


2 n pen tit 
an Atkindat , were 
& ms, t0 a rene 
2k, ad tie 2 
1 0005s of A 0:4 
et May aftety walt 
th peunds fe: 30 
belkin tinte 
20K patezbe cnt! 
an Cum wert 
ent of te led 
(tin confiderat 
agp enient! 
"nent thit the 
the Decarat 
itn: adhere 1 
08 30 hath fem: 
ty, Ale th Þl 
ve V\Onitieg, 
no hilatatlag 

"hn => * 
Ha . 2 


608. 
anyescaſ, 


T Anthony dit 
(ered of th; z 
tothe Carl 
tte to the ſan c 
0 l. per ann, eu. 
0209 the Deen 
munication ty; 
ent: the Det. 
d(hewnnts flo: 
(to pay tothe 
Vt Which (hank 
Del, 27 Ein. deb 
Ja ſuch à Nr 
two kalt pen 
er the land pam 
N. the Planck: 
Che Plant! 
retenker, Pe 
if. 3t waz! 
(pended, and 6: 
Wray, the k. 
nd lo at i Ur 
hergfoze it colts 
Deed, the 22! 
nile: Wherelen 
deth centinüt!“ 


— ac _ EL — 


Muſted nd Hoppers 
Caſe. 


* 


—— — — — — —— — 
— — — — — 


—— — Wa 
— — — — — _ 


x — — —— — — 


jedged, foz it is pleaded. that eight pounds de annuali redditu arrer. fuer. buf 


it is not ſaid, de redditu prædict. 8 l. ergo it may be another Kent, and then 
the pꝛomiſe, as to this Rent, is not bzoken. Wray, Although the wozd (præ- 
dict.) ve wanting, yet the Declaration is well enough, and it chall be inten⸗ 
ded the Rent mentioned befoze. See 21 H. 7. 30. b. Where (Villa Weſt.) ſhall 
be intended Villa prædict 19 E. 4. 1. In a Quare Impedit the Plaintiff doth 
entitle humſelf by g2zant of the nert Avoidance cum accide:st, and deth not 
ſhew in his Count that the fame was the next A vopdance, and yet the Count 
was holden to be good, fo2 ſo it ſhall be intended: ſo here: And he ſayd, It is 
not neceſſary that a Declaration be exactly certain in every point, but if one 
part of it expound the other it is well enough: And although the Identity 
of the Rent doth not appear by the wozd prædict. yet it appeareth by other 
circumftances, as by the d:iyes of papment, &c. and no other Rent can be: 
intended. And now, this Exception is after Uerdic , and therefoze favour: 

ably to be taken : And afterwards Judgment was given foz the Plaintiff. 


Hill. 31. E/iz. In the Kings Bench. 


CCXLI. Muſted and Hoppers Caje. 

[? an Action upon the Caſe , the Plaintiff declared, That where 
ye and one Atkinſal, were fjoyntly and ſeverallr bounden by Obligation 

in fifty pounds, to a ſtranger, fc2 the oule debt of the laid Ackinſal, which 

Atkinſal dyev, aid the Dekendant married afterwards his Mike, 


and ſo the Goods of Atkinial came to his hands; pet the Plaintitf, 


the firſt day of May after, whica was the day ol payment of the monep, paid 
five and twenty pounds fo2 avaiding the Fozkeiture of the penalty. The 
Defendant as well in conſideration of the Pemitles, as in conſideration 
that he might peaceable cniop the Goods of the Zeffato2 pꝛomiſed to pay 
the ſaid ſumm cum inde requiſitus fuer. Andupou Non aſſumpſit, the Jury 
found the payment of the laid ſumm. and all the pzecedent matter: And that 


the Defendant in conſideration præmiſſorum, pꝛomiſed to pay the ſayd ſumm 


if he might peaceably en joy the Goods of the laid Teſtatoz. It was moved in 


arreſt of Judgment, that although here the Jury have found ſcfictent cauſe ok Verdis. 


Action, pet ik the Declaration be not accozdinglp. the Plaintiff shall not 
have Judgment. And here the Plaintiff hath declared upan two Toaſideras 
tions, and the Jury hath found but one, ſci. if he peaceable enjoy the Goods 
of the Teſtatoz. Alſo the Platntiff declared of « ſimple pꝛomiſe, and the Jn- 
ry have found a Conditionall, Si gaudere poteſt, &c. And io the pꝛomiie (ct 
fozth in the Declaration, is not found in the Uerdict. 


Gawdy wis of opinion, That the firff conſideration is good, foz the Plain: Coo64eration 


tiff entred into Bond at the requeſt of the Detondant, and then the pꝛomile 
following is good: But the ſecond conſideration is void, ſci. That the De⸗ 
fendant (hill enfov the goods of the Tellatoz, &c. as ik it hid been that he 
(hIuld enjoy his own goods, and all the Juftices were clear of opiniou⸗ 
That the Pꝛomiſe found by the Inrp is not tho pzomile alledged in the De⸗ 
claration, and ſv tho iſſue is not found foz the Plaintiff, and fo the judge⸗ 


, ment was ſtayed. 
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1rinit. 30. Eh. In the Kings Bench, Rot. 568. 
CCXxLII. Creckmere and Patterſons Caſe. 


Un a ſpecial Uerdict, the Caſe was this, Robert Dookin was ſeiſed 


ö Creckmere ad Pat- Dove and Williots 1 and Graunts 


of certain Lands in Fee, and, having iſſue two Daughters, deviſed the Nin 


lame to Alice his £15: Daughter, that ſhe ſhould pay fourty pound to Ann. 
her ſiſter at ſuch a Day : the money is not paid, whereupon Anne entreth in, 


to the moiety of the Land: And it was holden by the whole Court, that the 
ſame is a good Condition, and that the Entry of Anne was lawfull. It hath 


been adjudged, That where a man deviſed his Land to his wife, Pꝛoviſo, 
My will is, That ſhe ſhall keep my houle in good Reparatltons, that the 
ſame is a good Condition. Wray, A man deviſeth his Lands to B. paying 


40 l. to C, it is a good condition; fo2 C hath no other remedy,and a Will ought 


fo be expounded accoꝛding to the intent of the Deviſoz, 
Hill, 31. Eliz. in the Kings Bench: 
CCXLIII. Dove and Williots and others Caſe. 


[N an Ejectione firmæ, upon a ſpecial Uerdict, the caſe was, That W Io 45 
ſeiſed of the Land, where, &c. and held the lame by Copy, &c. and fur- 


A. in Fee, Robert made a Leaſe to the Dekendant; E, Robert, and A. ſur⸗ 
rend2ed the {aid Land, ſci. a third part to the n'e of Robert foz the life of 


E. the Remainder to the Right heirs of Robert, and of another third part 


to the uſe of Robert foz life, the Remainder to E, the Kemainder to Ri- 
chard, &c. and of another third part to the uſe of K and his Heirs. After 
which Partition was made betwirt them, and the Land where, &c. was 


allotted to Richard, who afterwards ſurrendꝛed fo the uſe of the Plaintiff. - 


It was holden, That Judgement upon this verdicf ought not fo be given 
fo2 the Plaintiff, Foz the Leſſee of Robert had the firſt poneſlion, and 
that Leaſe is to begin after the death of E, who was Tenant fo2 life, and 
when E and he in the Reverſi:n joyn in a Surrender, thereby the eſfate 
fo2 life in that third part is extinct in Robert, wh3 hath the Inheritance; 
and then his Leaſe took effect fo2 a third Part, So that the Parties 
here are Tenants in Common, betwirt whom @reſpaſſe doth not ly. 


Hil. 31. Eliz. in the Kings Bench. 


CC X . [ v. Bulleyn and Graunts Caje. 


[] Pon Evivonce to a Juryz* the Caſe was, That Henry Bulleyn the Fas 
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A ther, was ſeiſed of the Land-being Copphold, and had Iſſue thꝛee Dons, Meh 


Gregory, Henry, and Thomas, and aiterwards ſurrendered to the uſa of the 
Lift Mill, and thereby deviſed the ſaid Land to Joan his Wife fo2 life, the 
remainder to the ſaid Henry, and the Heirs of his body begotten ; Joan dyed, 
after admittance, Henry dyed without Jfſue, and afterwards the Lozd gzan⸗ 
ted it to Thomas and his Heirs, who ſurrendered to the uſe af the Defendan\ 
then his Nile fo2 life, and afterwards dyed without Illue: Gregory eldeſt 
Son of Henry Bulleyn entred, &c. Coke, When the Father ſurrendereth to 
the uſe of his lalt Till, thereby all paſſeth aut of him, ſo as nothing wo 
c 


"1 N peſt and Mallets 


caſe. 


Matthew and Haſſal 
Caſe. 


eth to the Heir, nor can he have and demand any thing befoze admittance. 
Wray, The entry of Gregory is lawfall, and admittance. foz him is not ne- 
ceſſary, foꝛ if a Copyholder ſurrendereth to the uſe of one foz life who is ad⸗ 
mitted, and dyeth, he in the Reverſion map enter without. a new Admit⸗ 

\ tance. It was moved by Coke, if this Eſtate limited to Henry be an Cſtate⸗ 
tail, oz a Fee conditionall, Foz if it be a Fee⸗ſimple conditionall, then 
thers cannot be another Eſtate over: but yet in caſe of a Deviſe an Eſtate 
may depend upon a Fee⸗ſimple pꝛecedent, but not as a Wall, but as an Cre- 
cutozy Deviſe. Wray, It is not a conditionall Eſtate in Fee, but an Eftate- 
tail. Coke, They who would p2ove the Cuſtome to entatl Copyhold Land 
within a Bannoz,. it is not ſufficient to ſhew Toptes of G2ants to perſons 
and the Yeires of their bodies, but they ought to ſhew that ſurrenders made 
by ſuch perſons hive been avoided by reaſon of ſuch matter. Wray, That 
is not ſo, foz Cuſtomary Lands may be granted in tail, and yet no ſurren⸗ 
ders have been made within time of memozy. 
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Mich. 31 FI. In the Kinzs Bench 


ch: | „„ fm weN 
Matthew and Haſlalls Cale: 
dothers Caſs 1 3 Ro VV 
Nan Eſectione firmæ, betwirt Matthew and Haſſall, the Plaintiff had Error. 
Judgment to recover, and the Defendant brought a M zit of Erroz, and 
calewss, I afigned Erroz ia this, that the Judgment was entred, Quod querens reca- 
by Copp, c. a peret poſſeſſionem, &c. where it ſhould be (Terminum) vent. in ten. 
inder to r prædict. Dee 9 Eliz. Dyer 258. Coke contrary, That the Judgment is 
E, Robert, u! good enough, fo2 the M zit of Executicn upon it is Habere facias poſſeſſio- 
{ Robert faztkl nem, and in a reall Action the Nit is, Quod petens recuperet ſeſinam, and 
d of znother . riot terram. And afterwards Judament was affirmed. 
the Kemalat! | | 
and his Hin, Hil. 31 Ez. in the Kings Bench. 
Land Wiere, E t 5 
the uſe of the ye CCXLVI. Tempeſt 44 Mallets C fs. 
ict ought nn 3 „ 5 
he firſt poſe N an Action of Treſpaſs by Tempeſt againſt Mallet, Judgment wis given, 
2s Zenant fill. Land Erro2 bꝛought: and aſſigned foz Erroz; that whereas the Aion was 
ender, there if b2ought againſt foure, one of them dyed, Meſne betwirt the Award of the 
\ hath the A Niſi prius, and the Inqueſt taken: And it was ſaid on the part of the Defen- 
2) thi the þ dant in the Writ of Erroz which was entred upon the Reco2d , that the 
reſpaſſe doth! Platatiff ſhewed unto the Court the death ef one of the Defendants, and 
pꝛaped Judgment againſt the others. See 4 H. 7. 2 Eliz 175 And there is a 
difference, where in an Action of Treſpaſs there is but one Dekendant, and 
where many. Another Erroz was aſſigned, the Defendant Obtulit ſe per 
Higgins Attornat. ſuum, without ſhewing his Chziſtian Name, as John; oz 
William, foz Higgins onely without the Chaftitan Name, 15 not any Name, 
fo2 it is but an addition to ſh:w, which John, oz William. Coke, The ſame is 
helped by the Statute of 42 H 8. cap.30. Where it is enaned, that aſfer Uer⸗ 
dic, Judgment chall be given notwithſtanding the lack of Warrant of At⸗ 
to2ncy of the part ag.iinſt whom the Iſſue ſhill ve trycd, oz arty default oz 
negligence of any the parties, their Counſellozs o2 Attorneys; and of neceſ- 
lity this default here in the Chziftian Name cught to be the fault of one of 
them. Dee alſo 18 Eliz. Cap. 14. foꝛ want ot any Warrant of Attozney,&c. 
I Glanvil, The Statute provides foz default of Warrant of Attczney, &c. 
s Then (Toke) To what end was the Statute of 18 Eliz. made? foz the St1- 
1 tute of 32 H. 8. pꝛovides foz de feds of Warrants of Attozney. Glanviil, The 
firſt Statute pzovides foz Warrants of Attozneyss of ſuch per lons agataft, 
whom 
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whom the June was tryed, but the later Statue is generall. Another Er- E . Thel 
roꝛ was aſſigned, Quod defendens Capiatur, where the Offence, & ſo the Tine IL | 
is pardoned by Parliament, and therefoze the entry of the Judgment ought * | 
to be, Et de fine nihil, quia perdonatur. Coke, The Judgment is well enough; jd Lops 
koꝛ in every generall Pardon ſome perſons are excepted; it doth not appear L pots | 
ii the Defendant here were one of them, and then the Fine is not pardoned, het git 
fo2 the Court canno take, notice of that; as it was holden in Ser jeant Harris chien fo 
Caſe : but ik the Defendant be charged with the Fine, then he ought - to # 11 
plead the pardon, and to ſhew that he was not any of the perſons excepted. uhu un 
And afterwards at another dap the Dekendant did alledge, that there was a e 111 ation 
_ Warrant of Attozney in the Common Pleas. And alſo it appeareth upun pi: eg old Ch 
Rece92d, that the Defendant did appeare upon the Superſedeas by Attozney, - yi "ln 
Who had his full Name, and therefoze pzayed a Certiorare de novo, to terti? bann a which! 
fie the lame matter, vide 9 E. 4. 32. Wray, A Caſe here greatly debated be- gif zation 
twirt the Loꝛd Norris and Braybrook , and upon a Deviſe ſuch a Wait of ane 
Erro2 was granted after the Plaintiff had pleaded In nullo eſt erratum; fo: L webece(ſo 
this Plea, in nullo eſt erratum, goes but to that which is contained within the quote P 


Execution. 


Capias after 
Elegit. 


body of the Reco2d, and not unto collaterall matter, ſcil. Marrant of At- 


toꝛnevs: And akterwards the Wait of Erro2 was allowed, and upon the day 
of return thereof, it appeared upon the Recozd of Superſedeas, that the De- 
kendant did appeare by ſuch a one his Attozney : But it was ſaid by the 
Court, that there onght to be fwo appearances, the one upon the Superſede- 
as, and the other when the Plaintiff declares, Dee as to the name of the At⸗ 
tozney, Tirrells Caſe, 1 Mar. Dyer 93. 


_ Hi. 31 Eliꝝ. in the Kings Bench. 


CCXLVII. Palmer and Knowliis Caſe. 


Almer recovered Debt againf Knowllis, and ſued Execution by Elegit, 
upon which the Sherife returned, that he had made partition of the lands 
of the Defendant by the Dath of twelve men., but he could not deliver it to 


the party, koꝛ it is extended fo another upon a Statute, upon which the Plain⸗ 
till ſued a Capias ad ſatisfaciendum. And now came the Defendant by his 
Tounſell, and moved that after Elegit returned, the Plaintiff could not reſozf 


to the Execution by Capias, and theret"2e pzayed a Superſedeas; becauſe the | 
But the whole Court was clear to the contrary; 


Capias erronice emanivit. 
fo2 upon Nihil returned upon Elegit, the Plaintiff ſhall have a Ca pias, 17 E. 
4,5. See 21 Hl. 7. 19. A man ſhall have a Capias after a Fieri facias , 92 Ele- 
git, 34 H. 6. 20. and here the ſpeciall return doth amount to as much, as ik the 
Sheriff had returned Nihil: alſo the Statute of Weit. 2. which giveth the E- 
legit, is not in the Negative, and therefoze it ſhall not take away the Exe⸗ 
cution which was at the Common Law. Aud here is no Execution returns 
ed, fo2 after the fozmer extent ended, he ought to have a new Elegit ; which 
Wray granted: and afterwards the laid Knowllis was taken by fozce of the 


Capias ad ſatisfaciend. and tame into Court in the Cuſtodp of the Sheriff, and 
the Caſe Was opened, and in the whole appeared to be wozthy of favour ; but 


by the Law he could not be helped , and although he taſtantly p2ayeda 
Superſedeas, vet the ſame was denied unte him. 
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T he Church-wardens Hanxwood hd Sweeper and 
3 oj Fetherſtones Caſe. Husbands Caſe: Randals Caſe. 
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H-II. 31. Elz. In the Common Pleas. 
C CxLVIII. 10 Church-wardens of Fetherſtonẽs Caſe. 


N Action of Treſpaſs was bzought by the Churchwarvens of Fether- 
Ako in the County of Norfolk, and declared That the Defendant took 
ont of the ſaid Church a Bell, and declared, That the Treſpaſs was done 
20 Eliz. And it was found foz the Plaintiffs. And now it was moved by 


Godfrey in arreſt of Judgement, That it is apparent upon the Declaration, . 
That the Treſpals was done in the time of their Pzedeceſſozs, of Which the gens. 


Sutc e ſloꝛ cannot ha ve action : and actio per ſonalis morit ur cum perſona. See 
19 H. 6. 66. But the old Churchwardens ſhall have the ation. Cook cons 
trary, and that the pꝛeſent Chur chwardens ſhall have the action, and that in 
reſpect of their office, which the Court granted. And by Gawdy Church⸗ 
wardens are a Cozpozatiton by tie Common Law. See 12 H.7. 28. by Frowick 
That the New Charchwardens ſhall not have an amon up:n ſuch a Trel⸗ 
paſs done to their Pꝛedecellozs, contrary by Yaxley. See by Newton and 
Paſton, That the Executozs of the Guardian in whoſe time the Treſpaſs 
was done (hall have Treſpaſs: | 5 


pa ſch 3 l. Et, In the Kings Bench. 


CCXLIX. Hauxwood ard Husbands e. 


| H an ad ion upon the Caſe, the Plaintiff declared foz diſfurbing of him 
to uſe his common, &c. and ſhewed, That A. was ſeiſed of certain lands, 
to which this Common was appendant, fc2 the term of his Life, the Re- 
mainder to B in fail, and that the ſaid A and B did demiſe unfo him the ſaid 
Lands fo2 years, &c. Pepper, The Declaration is not good, foz it is not 
ſhewed how theſe particular eſtates did commence. See 20 E. 4. 10. By 
Pigot, ſecondly, Leſſee fog life cannot pꝛeſcribe, and he, and he in the Re- 
mainder, cannot pzeſcribe together; and he in the Remainder cannot have 
common: Alſo he declares, That Tenant fo2 life, and he in the Remain- 
der demiſed fo him, whereas tn truth it is the demiſe of Tenant fo2 life,and 
the Confirmation of him in the Remainder ; alſo he doth not aver the life 
of Tenant foz life. Popham, Ye needs not to ſhew the commencement of 
the particular eſtates, fo2 we are a ſtranger fo them, the Pzeſcription in 
them both is well enough, foz all is but one eſtate, and the Leaſe of both. 
Dee 27 H.8.13. The Lefſee foꝛ life, and he in the Neverſion made a leaſe foz 
life, and joyned in an action of waſt, and there needs no averment of the life 
of the Tenant fcz life, foʒ he in the Reverſion hath joined;which Gawdy gran/ 
ed as to all. And ſatd, The particular cſtates are but as conveyance unto 
the actton. Wray conceived the firſt Exception to be material, &c: 


Trin 31-Elz In the Kings Bench. 
| SEA S weepzr and RandalsCaſe, Rot. 770. 


Pan action of Treſpaſs foz bzeaking of his Cloſe, and carrying away of 
ts goods, by. Sweeper againſt Randall, upon Not guilty pleaded, The Ju- - 
ry found, That one John Gilbert was ſeiſedof the Land, where, &c: and 
leaſed the ſame to the Plaintiff at Will. who ſowed the Land , and after- 
wards the Plaintiff agreed with the ſaid Gilbert, to ſurrender to him the laid 


Ag and 


8 
Preſcription; 


| Law 


Surrender, 


Trover and 
Converſion. 


' 


Ward and Blun 85 
; Caſe. 


and his in ter eſt in the ſame; and the ſaid Gilbert entred, and leaſed 
to the Defendant, who took the Cozn, It was moved, If thele words, J 
agree to ſurrender my Lands, be a pzeſent and expzelle ſurrender. Gawdy, Jt 
is not any ſurrender, foꝛ Tenant at will cannot ſurrender, but it is but a relin- 
quiſhing of the eſtate, if it be any thing, but in truth it is not any thing in 
pzefent , but an at fo be done in future. Wray, J agree. A demiſeth the 
Manndz of D at will, it is no Leaſe, no moze ſhall it be here any Sarren- 
der, oz any relinquifhing of the eſtate. Clench concei ved. That the intent 


ok the Partie was, to leave his eſtate at the time of the ſpeaking, otherwiſe 
thoſs wozds were void, fo2 he might leave it at any time without thoſe wozds 


Gawdy, If ſuch was his intent, the Jury ought fo finde it expꝛeſly; and af- 


terwards Judgement was given fo2 the Plaintiff. 


Trin. 31. Elix. in the Kings Bench. 
CCLI. Ward ad Blunts Cafe. 


14. an Action upon the Caſe of Trover of certain Loads of Cozn at Hen- 
den in Middleſex, and the converſion of them; The Dekendant pleaded , 
That befoze the converſton, he was ſeiſed of certain Lands called Harming- 
low in the County of Stafford, and that the Cozn whereof, &c. was there 
growing, and that he did ſever it, by fozce of which he was poſſeſſed, and 
the ſame caſually loft ; and that the lame came to the hands of the Plaintiff, 
and the Plaintiff caſually loft the ſame, and the ſame came fo the hands of 
the Defendant at Henden, afozeſatd, and he did convert the ſame to his own 
uſe, as it was lawfull fo2 him to de: upon which the Plaintiff did demur 
in Law. Atkinſon, The Plea is good, fo; the converſion is the point of the 
action, and the effect of it. Foz 1f a man take the ſame, and do not convert, 
he is not guilty. And here the Dekendant doth juſtiſie the converſion, where⸗ 
foze, he cannot plead, Not guilty. The generall iſſue is to be taken where 
a man hath not any colour, but here the Defendant hath colour , becauſe 
the con whereof, &c. was growing upon his Wand; which might enveigle 
the lay people, and therefoze it is ſafeſt, to plead the ſpectal matter. Wut 
admit, that it voth amount but te the generall iſſue ; yet there is not any 


cauſe of Demurrer, but the Plaintiff ought to ſhew the ſamo to the Court 


and p2ay, that the generall iſſue be entred, and the Court ex officio onghf, 
to do it. Egerton, the M neens Solicitoz, contrary. The Plea in Bar ts 
not good, The Plaintiff declares of a Trover cf his goods, ut de bonis ſuis 
propriis, and the Defendant pleads, That he took his own goods, which is 
not any anſwer ts the Plaintiff. See 22E 3. 18. In treſpaſs of taking and 
carrying away of his Trees, The Defendant pleavs, That they were our 
Trees, growing in our own ſoil, and we cut them and carried them awap, and 
the plea was challenged, wherfoze the Dekendant pleaded over, without that 


that he tock the Trees of the Plaintiff, Do 26 Aſſ. 2 2. and 30 E 3. 22. As 


nother matter was, The Plea in Bar is, That bekoꝛe the time ok the Con⸗ 
verſion, The Defendant was ſeiſev of the Land, and ſowed it; and that after 
the Cozn was ſevered, (but he doth not ſay that he was ſeiſed at the time of 
the ſeverance) and then it might be that he had ſevered the cozn of the Plain- 
£1ff, &c. and that was holden by the Court to be a material exception, where- 
foze Judgement was given foz the Plaintiff : But as to the firſt Exception; 


the ſame was diſlallcwed, Foz the Court ex Officio, in fuch caſe ought to caule, 


the general illue to be entred, but the Plaintiff enght not to demar upon it. 
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Trin. 31. Eliz, In the Kings Bench. 


CCL1V. Cheiny and Langleys Caſe, Hill. 31. Eli. Roft. 638. 


He caſe was, That Tenant foz life of certain Lands leaſed the ſame 
Te years by Indenture, with theſe wozds ; J give, grant, bargain, and 
ſell my intereſt in ſuch Lands foꝛ twenty years, To have and to hold, in ſuch 
manner; and fozm as J my ſelf did hold the ſame, and no otherwiſe, Te⸗ 
natit foz life dyed within the Term; and he ia the Ke ver ſlon entred, and the 
Lefſee bzonght an action of Covenant. Godfrey, Phe action doth not ly, fo2 
here is not any warranty, foz the Plaintiff is not Lefſee, but Allignee, to 
whom this Warranty in Law cannot extend; but admit that the warranty 
doth extend to the Plaintiff, yet it is now determined with the eſtate of the 
Tenant foz life, and ſo the Covenant ended with the eſtate. Dee 32H. 6. 
32. by Littleton 9. Eliz. Dyer 257. And ik Tenant in tail makea Leaſe foz 
years (ut ſupra) and afterwards dieth without 1ſſue , the covenant is gone; 
and after Judgement was given againſt the Plaintiff, 


Trin. 31. Elx. in the Kings Bench. 


CCL V. Fiſh, Rrownes, and Sadler. Ce, Intrat. Mich. 
29. Elix. Rot. 606. 


A FN action upon the Caſe was bꝛeught by Fiſh and Brown againft Sadler, 
{A Hill. 29. Eliz. rot. 666. and they declared, That they were pzopate- 
taries of certain gosds, which were in the poſſeſſion of one A againft which 
A Sadler one of the Defendants had commenced a feigned and covenous ſint 
in the Eccleſiaſtical Court in the Name of one Colliſon, to the intent to 
get the ſaid goods into his pollellion, of which the Plaintiffs having notice, 
and to the intent that the laid Plaintiffs ſhould ſuffer the Defendant to reco⸗ 
ver and obtain the ſaid goods by the ſaid luit, the Dekendant did pꝛomiſe to 
the Plaintiffs to render to them a true accompt ok the ſaid goods; and ſhewed 
further, That by the laid ſuit the Defendant did obtain the laid goods by ſuk⸗ 
ferance of the Plaintiff. Tanfeild, It is a good conſideration, the Plaintiffs 
were not parties oz Pꝛivies at the beginning ok the (wt, and it is not like 
Onlies caſe in 19. Eliz. Dyer 355. Where in an agion upon the Caſe Onlie 
declared, That the Defendant Counteſſe, &c. being a Widow, had divers. 
ſuits and buſineſſes, and that the Plaintiff at her requeſt had beſtowed 
great labour and travail, and had expended circa the affairs of the ſaid Coun⸗ 
tel 15001 Wyereupon ſhe pꝛomiſed to the Plaintiſt to pay all the ſaid cx- 
pences, and ſuch a ſum above fo2 that matter, which is the ground of the a- 
tion, is maintenante, and malum prohibicam,but ſuch matter is not here; foz 
it is lawful fo2 a man to uſe means to get his goods. Gawdy, All covins are 
avhozred in Law, and here the Plaintiffs are pꝛivies to the wong, and ther- 
koze, it cannot be anp tonſideration. Wray, Although that the ſuit at 
the beginning was wzongfull and covenous, vet When the Plaintiffs who 
were owners of the ſaid goods do allent to ſuch proceedings now the ſuit is 
become juſt and lawful ab initio, and ſono w2ong in the conſderation , but 
all the wꝛong is purged by the agreement. If any covin be, the ſame is be⸗ 
tween Sadler and him who is ſued, to whom the Plaintiffs are not pꝛivies. 
Clench, Af this pzivity betwixt the Plaintiffs and Sadler had been befcze the 
laid ſuit; fo the conſideration is without any fraud. Cooper Derjeant con? 
cetved here is not any good conſideration, upon which the Pꝛomiſe of the. 
Drcetendant 
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and he cited the caſe between SI mith and Smith 25 Eliz. Egerton, Pere the 
conſideration is good enough, . fo2 the plaintiffs fozbear their own ſuit which 
was a hinderance unto them. Clench was of opinion, that the Plaintiff 
ſhould not have Judgement, foz that ſnit was begun by Sadler in the Name 
ok Colliſon without his paivity , and therefoze it was unlawfull, and the 
ſame was fo2 the goods of another man, which is unlawkull alſo, and then 


when the nnlawfull act is begun, the illegall agreement afterwards 


that they ſhall p2oceed is unlawkul alſo, and thereſoze there cannot be any 


conſideration ; and as to the covin, it is not material, fo2 without that, the | 


matter is illegal enough. Alſo the Declaration is not good in this, becauſe it is 


not chewed in what Court the ſuit did depend, ſo as it might appear unto us, 


that they had power to hold plea of it ; Gawdy agreed with Clench in the 
firſt point, and alſo in the laſt, and by him, in the aſſumpſit, the Plaintiff 


declares, that a ſnit was depending betwirt the Defendant and another, and 
where the Plaintiffs if they were pꝛoduced might have given ſtrong witneſſe 


againſt the Defendant,the ſaid Defendant in conſideration that the Plainfiffs : 
would not give Teſtimonp againlt him, pꝛomiſed to give to the Plaintiff 20 J. 


the ſame conſideration will not maintain this action;becauſe it is unlawful foz 


any man to ſuppꝛels teſtimony in any cauſe, Wray, Here is a tonfideration 


good enough, Foz where Sadler ſhould looſe coſts upon the firſt ſuit, now np, 
on this pzomiſe upon his account he thall be allowed the ſame, the which is a 
benefit unto him: and as to the ewing in what Court the ſuit doth depend, 
that needs not by way of Declaration, but the ſame ſhall be ſhewed by way of 
Evidence, and it is not traverſable, and it is but inducement to the acion. 
And as to the covin, that is not here, fo2 covin is alwaies to the pꝛejudice of 
a third perſon, but ſo it is not here: But in truth this ſuit was unlawfull , 
fo2 Sadler ſo to ſue in the Name of another, and therefoze it cannot be a 


good conſideration. And foz that caule, it was awarded, Quod querens ni- 
hil capiat per billam, 


Trin. 31. Eliz, in the Kings Bench, 
CCL IV. Howe and Connyes Caſe. 


Nan action of Treſpaſs by Howe againſt Conney, the caſe was, That 
one Smith was ſetſed of twohonſes, and leaſed one of them tg his bzother 
fo2 life, and afterwards by his Will veviſed, viz. J give to my Crecufozs , 


Ail my Lands and Tenements free and coppp, to hold to them, and they to 
take the p2cfits of them fo2 ten ycars, and afterwards to (etl the ſaid Lands 


and Tenements; and akterwards dyed, his b2other dyed befoze the quarter 
of a year after ; and it was found, That the Executo2s entred into the houſe 
undemiſed, and fock the pzofits, but not info the other, and that at the end 
of the ſatd ten years, they ſold the whole. Godfrey, The houſe only which was 
in »oſſeſſton, ſhall paſſe by the will. (To hold untv them) doth imply matter 
of poſſeſſton,, ſo as nothing palleth but that whereof they may take the pꝛo⸗ 
fits, the which cannot be of a bare Reverſion, alſo by this deviſe, the Ere⸗ 


cutoꝛs have not intereſt in the thing deviſed but foz ten years, whereas the 


b:other of the Zeftatoz had an eſtate ſoz life, which by poſſibility might con 
tinue above twenty years, and fo pzove that the meaning of the de viloz to be 
collected upon the wozds of the WMiil ought to direct the conſtruction of the 
Wull, he cited Chicks caſe, 19 Eliz. 357. and 23 Eliz. 371. Dyer. At another 
day it was argued by Cook, That both the Heuſes paſſe,and the wozds (take 
the p2ofit) do not reftrain the general wozds befoze, ( viz. All mp Lands and 
Tenements) but rather expounds them, ſci. ſuch profits that they might 
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take of a Re ver ſion, cum acciderit, foz it may be that the brother (Hall dye 
within the ten years. And he cited the caſe 3 4 H. o. 6. A man ſeiſed of di⸗ 
verſe Ne ver ſions upon effates fo2 life, deviſe them by the name of omnium 
terrarum & tenementorum, which were in his own hands, and by thoſe perols. 
the Reverſion did paſs, and vet the Ke verſion (to ſpeak pꝛoperlp was not in 
his hands: and ik the brother had dyed in the life of the de viſoz, they had 
clearly paſſed, and then his death o2 life ſhall not alter the caſe. Aud he re⸗ 
ſembled the caſe to the caſe in 39 E. 3. 21. The King grants tothe Abbot of 
Redding, That in time of vacation the Pztoz and Monks ſhall have the diſpo- 
ſition of all the poſſeſſions of the ſaid Abbey ad ſuſtentationem Prioris & Mo- 
nachorum, and if in the time of vacation they ſhall have the aAdvowſons, was 
the queſtion, foz it was ſaid, That advowſons could not be to their ſuſtenta- 
tion, but yet by the better opinion the grant of the Ring did extend fo Ad⸗ 
vowſons, foꝛ it ſhall be intended ſuch ſuſtentation as Advowſons might give. 
Godfrey, Our Cale is not like to the caſe of 34 H.6. to there the Deviſoz had 
not any thing in pofſeſſion,s therfoze ik the Reverſion did not paſſe, the deviſe 
ſhould be ufterly void. Gawdy concet ved that the houſe in polleſlion only paſ- 
ſed, koz the deviſe extends to ſuch things only, whercof the Pzofits might be 
taken, but here is not any pꝛofit of a Reverſion. Clench, and Wray contrary, 
The intent of the deviſe was to perfo2m the UWrill o his Father, and allo of his 
own Mill, and in caſe, the houſe in poſſeſſion was not ſuffictent to perfozm 
both the Wills all ſhall paſſe, and therfoze the deviſe by favorable conſfrucion 
is to be taken largely, ſo as the wills might be thꝛoughly perfozmed, and alſ 0 
the deviſe is general, and further all his Lands and tenements, which are 
not reſtrained by the Subſequent words (to take the pzofits) foz to have and 
to hold, and to have and fo take the p2ofits is all one. 


Trin. 31 Elix. In the Kings Bench. 


CCL V. Slugge, and the Biſnop of Landaffs Caſe. 


CLugge libelled againſt the Biſhop of Landaff in the Eccleſiaſtical Court 5 
becauſe where he was pzeſented by the Dean and Chaptet of Glouceſter to 
the Church ef Penner, the Biſhop did reſuſe to admit him, and now the Wi⸗ 


ſhop ſued a Pꝛohibition, and ſhewed , Quod non habetur talis Rectoria cum 


cura animarum in eadem dioceſi, ſed perpetua vicaria. And by Popham a Pꝛohi⸗Prehibition, 


bition doth not lye, but the matter ought to be determined in the Eccleſiaſti⸗ 
call Court, and when he who is pacſentcd fo the ſame Church, whether it be 


a Church oz not, hall be tryed in an action of treſpaſs, and the like matter was 


ruled, Mich. 14. Eliz. betwirt Weſton and Grendon, who was pzeſented bp 
the Queen, and it was holden, that becauſe inſtitution and admiſſion do be- 
long to the Eccleſiaſtical Court, and not to the Kings Court, that no Pꝛo⸗ 
hibition ſhould lye, and ther efoꝛe he pꝛayed a conſultation. And note, That 
the Defendant in the Pꝛohibitton did not demur fozmally upon the ſuggeſtion 
fo2 the Judges uſe, if the ſuggeſtion be not ſuffici ent to maintain the Pꝛohibi⸗ 
tion, to grant a conſultation without any koꝛmall demurrer upon the ſuggel⸗ 
tion, ik the inſufficiency of the Suggeſtion ve manifeſt, which was gran⸗ 
ted by the whole Court. Cook, That a Conſultaticn ought not to be gran⸗ 
ted, fo2 whether there be ſuch a Kecto2y o2 not ſhall de trped here: So 2 H. 
4. 30. P2192 92 not Paiez, 49 E. 3.17, 18. Wife, oz not Wife , but never 
accoupled in loyal matrimony by the Biſhop, 44 E. 3. So within oz without 
the Parith, 50 E. 3. 20. So, 45 E. 3. Quatre [mpedit, 138. In a Quare Impe- 
dit, no ſuch Church within the Tounty. Afterwards, at another dap, Popham 
put the caſe, Slugge was pꝛeſented to the vicaridge cf Penner, the Biſhop re⸗ 


of 


”—  - - — —— 


Fennick azd Mitfords 
Caſc. 


of Penner, at the pꝛeſentment of the L92d St. John; Slugpe ſued the Biſhop 
koꝛ contumacy, per duplicem querelam, The Biſhop ſaid, Non habetur talis 
vicaria, upon which meter he ſued a Prohibition, and he conceived, That 
the Pzohtvition did not le, koz a Uicar is but he, that geric vicem Perſonx, 
to ſupply his place in his ab:ence, ſo as the ſame is a (ptritual matter which 
onght not to be trycd here, alſothe libel is, to have admiſſion and juffificati- 


"8 wuT 


— — — 


on, and the other matter artſeth by their Plea, ſci. Quod Rectoria de Pen. 


ner eſt Eccleſia cum cura animaram, abſque hoc quod habetur talis Vicaria, and 
ſo it is but an incident to the principe matter, wherekoze it ſhall be tryed 
there, and he p2ayed a Conſultation. Cook, We have ſhewed, That in the 
time of E. 3. one L was ſeiſed of the Bannoar of penner, to which the 
Chyarch of Penner is appendant; and we alledge pzoſentments from that 
time, and we convey it fo the Lozd S: John, which now 15, and they would 
now defeat us by this ſurmiſe, Thu there is na ſuch Thurch with care of 
Souls, which is tryable here. Popham the libel doth contain nothing but 
confumnacy in the Biſhop, in that he hath not admitten Slagpe, ac the other 
matter comes in the Replication, and afterwards be aſſent of the parties a 


Conſultation was granted, quoad inſtitutionem of Slugge only, but that they 
ould not pꝛoceed further. 


Paſch. 31. Eliz. Rot. 154 In the Kings Bench. 
CCLVI. Fennick and MitfordsC iſ. 


He Caſe was, A man leiſed of Lands in Fee, levieth a Fine to the uſe 

of his wife fo2 life, the remainder to the uſe of his eldeſt ſon, and the 
heirs males of his body, the Nemainder fo the u'e of the right heirs of the 
Conuſoz, The Conuſozmakes Leale fo2 a thouſand years to B. the eldeſt Don 
dyeth without illue male, having ine a daughter, the Couuloz dyeth , the 
wife aftcrwards dyeth , the eldeſt {on enters and leaſeth the Lands to the 
Ylaintif, Atkinſon, That npon this convepance a Reverfion, was left in 
the Conuſoz , although by the fine all is conveyed out of the Conuloz ; and 
fo (as it hath been objected) the uſe limitted to the right heirs of the Conuſoz, 
is a new thing: Foꝛ it is to be obſerved, When a man 1s leiſed of Lands ; 
he hath two things, the Land, oz the Eſtate, and ſecondly the uſe which is 
the pzofits , and if he make a Feoffment without conſideration, by that the 
eſtate and poſſeſſion paſſeth, but not the uſe , wherekoꝛe the ule deſcends af- 
ter to the Son and Heir. And in our caſe if the wife and Don had died with? 
out iſſue in the life of the Father, all auld be in the Father and his heirs, 
And ik a man make a Feoffment in Fee, unto the uſe of his laſt Mill, it 
ſhall be unto the uſe of the Feoffoz, and his Yeirs, and in our caſe, this li⸗ 
mitation to the Right Heirs of the Tonuſgz is, as if no mention had been made 
of it, and then it ſhould be to the Father, and his heirs. And afterwards 
if was adjudged, That it was a Reverſion , and no Rematnder, and by 
Gawdy, This Limitation, To his Right Heirs, is meerly void, Wray, 


As ik he had made a Feeffment to the ule of one fo3 like, without fur- 
ther Wimitation. 


Hill. 
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Holland and F ranklins: : 
1 Caſe 1 


0 


Hill 31. Elix. Rot. 7 23. in the Kings Bench: 


CCLVII. Holland and Franklins Caſe. 


| N a Replevin, the Defendant made Conuſans as Bayliff to Thomas Logo 
Howard, and ſhewed, How that the Pz1ozeſs of Holliwel was ſeiſed of the 
Mannour of Prior in her demeaſn as of Fee, &c. and 4 Nov. 19. H.8. by 
Weed enrolled ſold unto the Lozd Audley, the ſatd Bannour, who dyed, has 
ving iſlue a Daughter, who took to Pugband, Thomas late Duke of Nor- 
folk, who had iſſue the ſatd Lo2d Howard, and that after their death the ſaty 
amour delcended, &c. The Plaintiff in bar of the conulans ſhewed, That 
the ſaid Deed was primo deliberatum, 4 Nov. 30 H. 8. And that mean bez 
twirt the date and the delivery, fci. 12. October, The ſaid Pꝛziozeſſe leaſed 
the ſaid Pannour to one A. foz minety nine years, and conveyed the Term to 
the Plaintiff, abſque hoc, that the Pꝛiozeſſe bargained and ſold the laid Man⸗ 
nour to the LozdAudley, ante dimiſſionem predic, ditoA. fat. upon which 
there was a Demurrer. Cook, This Averment of another delivery then 
the Deed doth pur pozt againſt the Deed enrolled, ſhall not be received, no 
moze then a Pan may aver, That a KNecognizance was acknowledged at anvy- 
ther day, Ec. fo: every Recozd impoats a truth in it, and exp2eſſe adgrmont 
ſhall not be received againſt it, but a man may confeſs and avoid; See 7 H. 
7. 4. It cannot be aſſigned foz erroz, that in a Kediſſeiſin, the Sheriff non 
acceſſit ad tenementa, as he hath retoꝛned fo2 that is again his Retozn which 
is Recozded, and the date of the Recszd is the pꝛinci pal part of it; which 
ſee 37 H6-21. by all the Juſtices, What matter of Recozd hath alwaties re⸗ 
lation to the date, and not to the Delivery, contrary of a Deed which is not of 
Reco2d , fo2 the lame ſhall have relation alwaies to the delivery, 


Replevin, 


- 


Averment 


and Bee 39 Relation a: 


H 6.3 2. by all theZuffices averment againft a deed enroled that if was not de⸗ Records ans 
livered ſhall not be received, ſo in the Caſe betwixt Ludford and Gretton, 19 Deeds. 


Eliz. Plow. 149. At is holden by all the Juſtices, That the Kings Charter hath 
relation to the time of the date, becauſe that matters of Necoꝛd carry in them 
by pꝛeſumption of Law foz the Bighneſs of them, truth, and therefoze one 
cannot ſay, That ſuch a Charter was mave oz delivered at another day, then 
at that at which it bears date, So of a Recognizance, Statute, &c. but as 
gainſt Letters Pattents a man may ſay, Non conceſſit, fo2 herhaps nothing 
paſſeth thereby, and then it is not contrary tothe Recozd. Atkinſon contra⸗ 
ry, I conteſs that the party himſelf (whoſe deed it was) cannot take a direct 
averment againſt a veed enrelled, but he may confeſs and avoid it, ſo as he 
leave it a Recozd, as if a Fine be leavied by another in my name of my 
Land, Jam bound by it, but if the Fine were levyed by another in my name 
Jam not bound, foz J may confeſs and avoid it, and pet leave the Recozd 
good, but here the Plaintiff is a ſtranger to his deed enrolled : And ſome 
Recozds ſhall bind all perſons, as certificates of Baftardy; &c. foz all may 
give evidence in ſuch caſe, 2 H. 5. Eſtoppel 91. A makes a Feoffment in Fee 
and afterwards befoze the Coronet conkelleth a Felony ſuppoſed to be done be⸗ 
toe the Feoffment, the Feoffee Chill have an averment againſt it. Egerton 
the Queens Solicitoz, contrary, Matter of Recozd cannot be gainſaid in the 
point, o2 in matter of implication, and therefoze againſt that he cannot ſay, 
Non eſt factum, 16 E 3. Abb. 13. A deed inrolled in pais, cannot be denped, 
24 E 3. 64 A Deed inrolled is not a Recozd, but a thing recozded, which 
cannot be denyed. And here this plea is a violent averment againtt the deed 
fo2 it amounts to as much as if he had ſaid, Not his deed at the time of the 
Enrollment : Wut J confeſs that ſuch a deed may be avoided, by a thing 


Averment. 


which ffands with the deed by matter, out of the deed. It hath been hy 


— — — —  —— 
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Franklins 5 ſe. 


— . 


Tyat this acknowledging cf the deed ought fo be made by Attoznep, and 
therekoꝛe made in perſon it is not any acknowledgement, and ſo againfft ſuch 
acknowledgement, Non eſt factum may be pleaded, and a Fine oz conkelli⸗ 
on in a Writ of annuity upon pꝛeſcri ption, o2 in alliſe ſhall binde the houſe, 
Hee 16 E. 3. Abb. 13. That d fine, Recognizance, and Covenant of Re- 
c92d ſhall binde the Youſe in ſuch caſe. And the acknowledgement of the 
Pzio2efſe alone well ſerve in this Cale, koz'the Nuns are as dead perſons, 
And poſito, that a Maſter of the Chancery comes into the chapter-houſe, 
and receives ſuch an acknowledgement, J concetve that it is good enough: 
It hath been objeged, That here the Plaintiff is not eſtopped to take the a⸗ 
verment, becauſe we have not pleaded our matter by way of Eſtoppel: 
certainly the ſame needs net here, foz the Kecozd it ſelf carries the Eſtop⸗ 
pell with it, and the truth appeareth by the Recozd, and the Court ought to 
take hold of it. Godfrey. contrary, A deed enrciled may be avoidedby 

matter, which is not contrary.to the Recezd, as 19 R. 2 Eſtoppel 281. in 
ſar cui in vita, a Releaſe of the Mother of the Demandant with warranty 
was pleaded iu bar, and that enrolled, To which the Demandant ſaid, That 
at the time of the Releaſe ſuppoſed to be made; our mother had a husband, 
one E, and ſo the Deed was void, and ſo avoided the deed by matter Dehors, 
ſci. Coverture, (5 of enfancy, but not by a general! averment; A man 
not letter ed ſhali avoid a deedenrolled by fuch ſpectal matter, ſo, an abliga⸗ 
tion made againſt the. Statute of 23 H. 6. and theſe ſpecial matters ſhall 


utterly avoid the deeds againft whom they are pleaded , but in our caſe 


we do confeſs the deed fo be good fo ſome intent, ſci. after our Leaſe expired, 
fo2 which our caſe is the better caſe. And at another dap it was objeded, 
That the deed could not be acknowledged without a Letter of Attoznep, be⸗ 
ing a Cozpoꝛation, which conſiſted upon divers perſoas as Pꝛioꝛeſs and co 
vent, and they are alwaies tobe intended to be in their chapter-heuſe , 

and cannot come into Court to acknowledge a Deed To which it was an⸗ 
ſwered by Cook, That this acknowledgement being generally pleaded, it 
chall be intended, that it was vane by a Lewfull means, and there is no 
doubt, but that ſuch a To2rozation may levy a Fine, and make à Letter of 
Attozney to acknowledge if, and ſce , 2 Ma. Fulmerſtons caſe 105. It was 
further objected, That thic Decd w..s turolled the fame tay that it beareth 
date, fo2 the pleaving is per factum ſuum gerens Datum, 2 Novemb. 29 
Hen. 8. et iiſdem die & anno irrotulat. Aud by tyc Siztute ſuch a deed 
pught to be enrolled within fir mencths next after the date, ſo as the day 
of the date is excluded, and do it is not enrolled. within the fix months: 
as to that it was anlwered by Cook , That the time of computation doth be⸗ 
gin pzeſently aſter the deliverpok the decd, as infh: common Caſes of Lea- 


es, If a man mckes a Leaſe fc2years to begin from the day sk the date, 


the ſame is excluſive, but ik it be To have and to hold from the date of the 
deed, it ſhall begin pzcſeritly. And an Ejeckment ſuppoſed the ſame day is 
good, and then here; this Enrolment is within the fix Poneths ; and pet ſee 
5 Eliz. 128 Dyer Pophams caſe. It wes e lſo cbjcard , That it is cliedged 
in the conuſans, That the Panncur was lold to the Lozd Audley, and that 
the Deed of Bargain and Dale was acknewledged and enrolled in the Chan⸗ 
cezy, the ſatd Lo2d being then Le2d Chancelez, end be cannot take an ac 
knowledgement of a Decd, ez em olment cf it to himſelf, koz he is the Hole 
Judge in the ſaid Court, fo as the derd is acknowlevged befoze himſelf, and 
enrolled befoze himſelf, and that is good enough, koz here we are not upon 
the common Law, but upon the Statute, and here the wo2ds cf the Statute 
are perfozmed. And the enrolment ok the Deed is not the ſubſtance of the 


Deed, but the deed it ſelf. Alſo the acknowledgement of the Deed, after it 


is enrolled is not material foz he is eſtopped to ſay that it is not acknowledg⸗ 
ed. And as to the matter it ſelf, a man ſhall not have averment againfi 
che 
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bt the purpozt of a Recozd, but againſt the operation of a Recozd, as not put 


in view, not compꝛiſed, partes ad finem nihil haberunt, &c. And againſt 
Letters Pattents of the Ring, Non conceſſit, is a good plea, which lee 18. 
1 Eliz. foz by ſuch plea it is agreed, that it is a Recozd, but that nihil ope- 
ratur. 
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Bopton and Knight = 
Andrews caſe e Savages caſe. 


Osborn and 
Kirtons Caſe. 


Mich. 31. Eliz. in the Kings Bench. Rot. 258. 
CCLVIII. osbom 42d Kirtons Caſe. 


1 N Debt upon an Obligation, Tye Defendant caft a Pzofection, upon 
which the Plaintiff did demur. Tanfield, The Pzotection is not good, foz 
the Defendant is let to Bail, and ſs is intended alwaies in pziſon, foz ſo the 
Reco2d makes mention, and then the P2otecion quia moratur in portibus , 
Zeland is againſt the Kecozd, and the Court ought to give credit to Recozds 
elpectacly, ſecondly the words of the Protection are, That Kirton is tmplo- 
ped in Obſequio noſtro, which is no cauſe of pꝛotection, foz the uſual foznr 
(and ſo is the Law) that ſuch a perſon be imploycd in negotio Regni, fo2 the 
defence of England, &c. F5c2if the King will give aid unto another Pꝛin⸗ 
ces Qubjeds employed in ſuch ſervice , he ſhall not have P2ofection. And 
afterwards variance was objected betwixt the Bill and Declaration , and the 
Pzotection ; fo2 the Bill is againft Iohn Kirton of A Gentleman, and the 
PPpection is Tohn Kirton onely : But the ſame was holden no ſuch variance 
being onely in the Addition, foz befoze the Statute 1 H 5. additions were not 
neceſſary in any actions. 


Hil. 30 Eliz. Rot. 156. in the Kings Bench. 
CCLIX. Bopton and Andrews Cafe. 


| Debt upon an Obligation, the Condition was, to make ſufficient aſſu- 
rance of certain Lands to the Obligee befoze the tenth day of March 17 E- 
liz. And if it foꝛtune the ſaid Dbligee be unwilling to receive, oz miſlike 
ſuch aſſurance, but ſhall mike Requeſt fo have one hundred pounds foz ſatis- 
faction thereof. Then if upon ſuch Requeſt, the Obligoz pay one hundzed 
pounds within five moneths, That then the Dbligatien ſhall be void. And 
at the day, the Dbligee doth refuſs the aſlurance, and afterwards 27 Eliz. 
requeſt is made to have the hundꝛed pounds, It was the clear opinion of the 


{ whole Court, That the ſaid Requeſt was well enough foz the time, and he 


might make it at any time during his life, and he is not reſtrained to make it 
befoze the day in which theACurance is to be made, and afterwards judgment 
was given foz the Plaintiff. 


Mich. 29. & 30. Eliz, Rot. 546. In the Kings Bench. 
CCLX, Knight and Savages Caſe. 
PF * Wiitof Erroz was tyought upon a Judgement given in Leiceſter in 
Debt, 'Tanfeild alligned erroz, becauſe in that Suit there was not any 


plaint, and in all inferioz Courts, the plaint is as the oziginal at the common 
Law, and without that no pꝛoceſſe can iſſue fozth. And hereupon the Recozd 


nothing bs entred but that the Defendant ſomonitus fuit, &c. and therefoze the 
firſt entry ought to be A. B. queritur adverſus, C. &c.: . 5 
B b | Clench 


Debt. 


Protect ios: 


Debt, 
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Clench, A Pla int ought to be entred befoze pꝛoceſs iſſueth, und the ſummong 
which is entred here, is not any plaint, and fez that cauſe the Judgement 
was reverſed : It was ſaid. That after the Defendant appeared, a Plaint 
was entred, but it was ſaid by the Court, That that ſhall not mend the mat, 
ter, foz there ought to be a plaint ont of which the pꝛocels ſhall illue, as in 
the Courts above out of the oziginal Writs. | 


Trin. 31 Elix. In the Kings Bench. 
CCLXI. Kirby and Eccles Caſe. 


[| N «naction upon the Caſe the Plaintiff declared, Quod cum quædam com- 
municatio fuiſſet betwirt the Plaintiff, and one Cowper , That Cowper, 
ould maſt certain Yogs foz the Plaintiff, the. Dekendant did pzomiſe, That 
in conſideration,that the Plainti® would give unto the Defendant thzce ſhi 
lings and four pence, foz the katting of every og, That the ſatd Yogs 
thould be redelivered tohim well fafted ; to which pꝛamiſe ard warranty, the s ald beg 
Plaintiff giving faith, delivered to the ſaid Cowper one hundzed and filty 1000 fe Plaindif f 
Hogs to be maſted; and that one hundzed of them were delivered back, but a appt 
the reſidue were not: It was moved, That here is not any conſideration l tur ſtale ch h 
fo2 which the Defendant ſhould be charged with ary pzomile : but it was Waibel 
argued, on the other ſide, That the Pꝛomiſe wasthe cauſe of the Confra; « tas focnd f 
and being made at the time of the Communication and contract, ſhould jk | Nun doth nt 
charge the Defendant, but ik the pzomiſe were at another time, it ſhould be . ter lach 
otherwiſe, There was a Ciſe lately betwirt Smith and Edmunds, 3wo Mer⸗ ee f 

chants, being recipꝛocallie endebted the one to the other, agreed betwirt them⸗ bl u 6 
ſelves to deliver all their Bills and Bonds into the hands of dae Smith, who jo i fe 
pꝛomiſed that he would not deliver them to the parties until all accounts were gan\e fall; the zn 

ended betwirt them; and yet he did deliver them, and koz that an acjion maler gez 
b2ought again him was adjudged maintsinable: pet there was not any con⸗ un Laney ab 
fideration, noz was it material, foz the acfion is grounded upon the Deceit, un A e 
and ſo is it here, upon the Warranty : and of that opinion were Clench any did man den 
Wray, Jufticcs, but Gawdy was $f a contrazy opunten, BY dt 
_ In the pj 


Hill 30 Fliz, Rot. 6,9 In the Kings Bench. 


CCLXII. Woodlhaw and Fulmerſtones Caſe: lrg, 


T 7 Oodſhaw, Executoꝛ of Heywood, bꝛought Debt upon a Bond again(k 
Richard Fulmerſtone, and the UWLrit was dated October Mich. 29. & 
30. Eliz. and the Condition of the Bond was, That if Fulmerſtone dyed be 
fo2c his age of one and twenty vears, and bcfoze that he had made a Jopn⸗ 
ture to A his Wife, daughter of the Teſtatoꝛ Heywood, Then ik the ſay 
Defendant cauſed one hund2ed pounds to be payed to the ſaid Heywood, with- 
in thzee moneths after the death of the ſaid William, that then the Bond 
- ſhould be void, and the ſaid William Fulmerſtone dycd 30. Septem. 30 Eliz. 
which matter he is ready, &c. The Plaintiff doth traverſe, abſque hoc, that 
the ſaid Heywood dyed inteſtate. Tanfield, Jt appeareth of Recoꝛd that the 
Plaintiff hath not cauſe of acion , fo2 this one hundzed pounds, was to be 
paid within thzee Moneths after the death of William Fulmerſtone, as the be⸗ 
lendant hath alledged, which is alſs confeſfed by the Plaintiff, and this action 
is entred Mich. October 30. Eliz. ſci. within a moneth aſter the death of Wil- 
liam Fulmerſtone, and ſo befo2e the Plaintiff hath cauſe of action, and ther⸗ 
koze he ſhall be barred. Gawdy, Where it appcareth to the Court, os the 
Man- 
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P;aintiff hath not cauſe of action, he ſhall never have Judgement, as in the 

Caſe betwirt Tilly and Worddy, 7 E i. but hore it doth appear that the Plain? 

fiff hath canſe of action, foz where a man is bound in an obligation, the ſame | 
is a duty pꝛeſently, and the condition is but in defeazance of it, which the Obligation. 
Defendant may plead in his diſcharge. 


Trinit. 31. Elix. In the Kings Bench. 
CCLXIII. Windbam and Sir Ed ward Cleets Caſe. 


B Oger Windham bzonght an action upon the Caſe againſt Dir Edward, de- 1 
clared that the ſaid Ed. being a juſtice of Peace in the County of N. and Pes 
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ever touched, oꝛ repꝛoched with any offence of Robbery &c. the Defendant,ma- 
titioſe & invide machinans ipſum Rogerum, de bonis,nomine,fama et vita depri- 
vare, direded his warrant to divers Baylifs « Conſtables of the ſaid County to 
arreſt the ſaid Plaintiff: and it was alledged in the ſaiv Warrant, That the 
Plaintiff was accuſed befoze him of the ſtealing of the hozſe of. A. B, by rea» 
ſon of which the Plaintiff was arrefted, and ſo detained vntill he had entred 
into a Bond fo2 his appearance, &c. whereas in truth, he was never accuſed 
thereof, noz ever ſtole ſuch hoſe, and whereas the Defendant himſelke knew 
that the Plaintiff was guiltleſle, by reaſon of which, he was greatlie dilcredit⸗ 
ed, &c. And it was found foz the plaintiff ; And it was moved, that upon 
this matter an action doth not ly, foz a Juſtice of Peace if he ſuſpect any per- 


fon of Felony, oz other ſuch Dffence may direc his Warrant to arreſt him. 
14. H, 8. 16 Gaady and Clench, If a man be accuſed to a Juſtice of Peace 


102 Felony, foz which he directs his Warrant to arreſt him, althongh the 
accuſation be falſe; the Juſtice of Peace is excuſed, but if the partie in truth 
was not accuſed befoze the Ju ſtice, it is otherwiſe : It was a Caſe latelie be- 
twirt the L.02d Lumley and Foord, where Foord in a letter waitten by him, 
had waitten, It is repozted, That my Lozd Lumley ſesketh my life: If it was 
not Repozfed, an action vpon the Caſe lycth, but if repozted, no Action lpeth: 
fo here, ik he was acculed no Action lyeth, but ik not, an Action Iyeth : 
And afterwards in the pzincipall Caſe, Judgment was given foz the plain 
_ Eo 


Trinit. 31. Elix. in the Kings Bench. 
CC XIV. Iſeys Caſe. 


Ire and others were plaintifs in an Ejectione firmæ, and upon the gene⸗ 
rall Idue it was found fo2 the plaintiffs, and 4. dayes after the verdict 
civen, was moved in ſfay of judgment a ſpetiall matter in Law, wherof the 
Zuftices were not reſolved foz the law, but took adviſement and gave day ver: 
and in the moane time ane of the plaintiffs dyed, which matter the defendant 
thewed to the Court in further ſtay of the Judgment: But by Coke, the 
lame is not any canſe, fo2 the Poſtea came in Quindena Paſc, which was 16. 
Aprilis, & which day the Court ought to have given Judgment pzeſentlie, 
but. tooke time to be adviſed; and the 19, of Aprill, one of the plaintiffs dyed⸗ 
And the favour of the Court ought not to pꝛejudite us; foꝛ the judgment here 
thall have Relation to the 16. of Aprill. at which time he was alive; and it 
was ſo of late adjudged in the Caſe of Derick James, who dyey the day after tha 
vezdict, and yet Judgment was not ſkaped, foz the Court after ver dick 
cannot examine ſurmiſes, and they te not day in Court to plead, and in. 

Bb 2 du 
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good. 
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our caſe, It was but a day of Gzace, and no entry is made of it; Although 
no plea can be now pleaded after verdict, yet as amicus curiæ, one may in. 


fozm us of ſuch matter, And ſometimes in ſuch caſe, Judgement hath been 


ſtayed, as 9 Eliz. and ſometimes notwithſtanding ſuch Exception as 2 Eliz, 
Do as JI conceive the matter is muth in the diſcretion of the Juſtices, And 
becauſe the ſame was a hard verdict , and much againſt the Evidence, It is 
good diſcretion upon this matter to ſtay Judgement, and luch was the opini⸗ 


on of the Court. 


Trin 31. Eliz. in the Kings Bench. 


CCL XV. Steed and Courtneys Caſe, 


| 


Rro2 was bꝛought upon a Fine levied upon a Plaint in a w2it of Cove⸗ 
"nant in the City of Exceter. And two Errozs were alligned: Firſt, 
The plaint was, quod teneat convent. de duobus tenementis. UWhereas in 
truth, the wozv Tenement doth not compꝛehend any certainty, fo2 in the 
Preſcriprion to Woz2d (Tenement) 1s-underffood, Meſcnage, Land, Meadow, paſturc, c. 
levy a fine, not And whatſoever lpeth in tenure : And 11 H. 6. 18. by grant of Wands and 
Tenements, Rent oz Common ſhall paſſe, And an Ejectione firmæ doth 
not ly of a Tenement , noꝛ « kozcible entry ſuppoſed in a Tenement, 11 
H. 7. 25. and 38 H. 6.1. Another erroz was, becauſe the Fine was levyed 
in the Court of the City of Exceter. Which ſee 44 E 3. 37, 38. thoſe of Ex- 
ceter can pzeſcribe to have the Conuſans ; but the ſame ought to be by lpect- 


all Charter of the King by expzeſſe wozds : Egerton the Queens Soltcitoz, 


who fate under the Juſtices, and was not of Counſel in the caſe laid, That 
be was of Conncell in a caſe betwixt Bunbery and Bird, where ſuch a Fine 
levyed in Chefter by pzeſcription was in queſtion, was by a Writ of erroz 
reverſed: and afterwards in the paincipal caſe the Fine was reverſed foz 


tha firſt Erroz. — 


C CLX V I. Trinit. 31 Flix. In the Kings Bench. 


He Caſe was this, Gzandfather, Father, and Don: The Gzandfa- 
ther ſeiſed of a houſe called the Swan in Ipſwich, deviſed the ſame to his 
eldeſt Son foz life, the Remainder to A ſon cf his eldeſt Bon, and the heirs 
males of his body , the Rematnder fo the right heirs of the Deviſoz , and to 


the heirs males of his body, and dyed. 


The Father and Son dyed without 


iſſne male, the Son having iſſue a Daughter, who entred and aſſured the 
Land unto one Hawes, and covenanted, That ſh: was ſeiſed of the laid 
Pelluage of a certain and ſure eſtate in Fee⸗ſimple. Godfrey, That the 
Daughter (hall take the laſt Remainder , as right heir at the time that 
it ought to be executed. and to the heirs males of. her body, as ik it had been 
de viſed to her by her pꝛoper Name, ſo ſhe hath but an eſtate tail, and ſo the 
covenant is bzoken. Cook contrary : At the lime that the de viſe tock effec 
by the death of the Dewſoz, the Father was his Right heir, ſo as the Re- 
mainder reſted in him immediately, and ſhall not erpec in abeyance untill 
the Father and Bon dy without heir male of the Son, fo2 the Father is a 
perſon able to take, ſo that upon the death of the De viſoz, the Father is Te⸗ 
nant fo2 life, the Remainder to the Son, and the heirs males of his body, 
the Remainder to the Father in tail ut ſupra, the Reverſion to the Father in 
fee, and the daughter hath the ſame Reverſion by diſcent after the Entayles 


ſpend; all which Wray Juſtice granted. 
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Mich. 31 G. 32. Eliz, In the Common Pleas, Intrat; Irin. 31 E1%. 
Hot, 1529. 


CCLXVII. Galliard ard Archers Caſe. 


Alliard bzought an action upon the Caſe againſt Archer; The Plaintiff rs ad 


declared, That he himſelf was poſſeſſed of certain goods, which by tro⸗ Converſion. 


ver came to the hands of the Defendant, who hath converted them to his 
own uſe: The Defenvant pleaded, That befoze the Trover ſuppoſed, one 
A was poſſeſſed of the ſatd goods as of his pꝛoper goods, and ſold them tg 
the Defendant , and that he had not any notice, That the ſaid goods were 
the goods of the Plaintiff , upon which the Plaintiff did demur in Law. 
And by Anderſon the plea is not good, fo2 the Plainfiff may chuſe to have 
his Action againſt the firff finder, oz againſt any other, which gets the goods 
after by Sale, Gift, oz Trover ; And by ſome, The Dekendant having the 
goods by Sale, might traverſe the finding: See Contr. 27 H. 6. 13. a. And 
ſee by ſome, In detinne where the Plaintiff declares of a Bailmeut, The 
Defendant may ſay, That he found them, and traverſe the Baylment, 39 
H 6. 37. by Moile , and by Windham Juſtice, The Defendant may traverſe 
the pzoperty of the goods in the Plaintiff, 12 E 4. 11. | 


Mich. 31 & 32 Eliz, In the Common Pleas. 
CCLXV III. Edwards aud Tedburies caſe. 


I Dwards of London was endebted unto one A of the ſame City , and Ed- 

wards delivered goods to one Tedbury Carrier of Exceter, who went to Wan of 
him to carry fo2 him certain wares , fo be carried to Exceter, to certain eto 
Tradeſmen there, the ſaid goods to be delivered to them, 8&c. And ſo the ſaid 3 
goods, wares, and merchandizcs, being in the poſſeNton of the Defendant 
Tedbury to be tar ryed to Exceter, the ſaid A cauſed them to be attached in the 
hands of the ſaid Carrier, foz the Debt of the ſaid Edwards, The ſaid 
Carrier being then pziviledged in the Common Pleas, by reaſon of an action 
there depending. And by the clear opinion of the whole Court, the ſaid Attachment at 
Attachment ought to be vilſolved : Foz the Carrier fo2 the reaſon afo2cſaid goods. 


is pꝛiviledged in his perſon, and his goods, and not only in his own goods, 


whereof the pzoperty belongs to him, but alſo in ſuch goods in his poſſeſſion 


s £02 which he is anſwerable to others, 4c. Andſo it. was adjudged. 


Mich. 31 & 32 Eliz. In the Common Pleas, 


CCLXIX Cockſhall, and th: Mayor, Oc. of Boaltons Caſe, 


' 4 . Cockſhal bꝛought an action upon the caſe againft the Mapoꝛ, Town 


; where he himſelf had affirmed a plaint of Debt in the Court of the ſaid 


Clark, and Goaloz of Boalton, in the county of L, and declared, That 


Conſpiracy. 


g Town, befoze the ſaid Payoz, &c. againſt I. S. and thereupon had cauſed the 


ſaid J. S. to be arreſted, The ſaid Defendants did conſpire together fo delay 


the Plaintiff of his ſaid ſuit, in perill of his debt, had let the ſaid 15 go at 


large without taking bayl : Periam Juſtice conceived, That upon that mat⸗ 


1 ter, that the action doth not lye, kaz the not taking ok bayl is a judicial ac, 


action, but the conſpiracy; 


foz which he thall not ve impeached, but all the other Juſtices were ffrong- 
ly of opinion againſt him, foz the not taking ol ail is not the cauſe of the 
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Aich. 31. and 32 El in the Common Plas 
CCLXX. Erbery and Lattons Caſe. 


I N a Replevin, Lhe Defendant doth avow becauſe he is ſeiſed of ſuch g 
Mannoz within which there is a Cuſtome That the greater parte cf the 
Ternants at any Court within the ſaid Mannoꝛ holden appearing may make 
By⸗lawes, foz the moſt profit and beſt government of the Tennants of the laid 
Mannoz &c. and that ſuch By-lawes ſhould binde all the Tennants &c. and 
ſhewed further, That at ſuch a Court holden within the laid Pannoz the 
Momage there, being the greater part of the Tennants of the Mannoz aloze⸗ 
ſaid, at the Court afozeſaid appearing, made this By⸗lawe, ſcillicer, That ng 
Tennant of the laid Bannoz ſhould put into ſuch a Common any ſteere being 
a year old 02 moze, upon payne of ſix pence fo2 every ſuch Dffence, aud that it 
ſhould be lawfull to diſtrepne foz the lame: And the Court was Cleere of 
opinion, That the By-law was utterlie void, Foz it is againſt Common Right, 
where a man hath Common foz all his Cattell Commonable, to reſtrapne him 
to one kind of Cattell, &c. But if the By⸗lawe had bin, That none ſhould put 
in his Cattell befoze ſuch a dap, the ſame had bin good, foz luch Bp⸗law doth 
not take away, but o2der the Inheritance; Foz the nature of a By-law is to 
put Oꝛder betwixt the Tenants concerning their affapres within the Manno: 
which by law they are not compellable to doe: And by Periam, The Avow- 
ant ought to ha ve avorred, That this By-law was foz the Common profit of 
the Tennants: See the Lozd Cromwells Caſe. 15. Eliz. Dyer. 32 2. and af, 


— in the Pꝛincipall Caſe, Judgment was given againſt the Avo, 
nt. 


Mich. 31. and 32. Elix. in the Common Pleas. 


CCL XXI. Wicks and Dennis Caſe. 


J Icks bꝛought a Keple vin of Dennis, who avowed, That one Dennis his 


father was leiſed of the Bannour &c. and grantev of it to the avowant 
a Rent of twenty pounds per annum, and further granted, That if the laid nent 
be arreare unpaid ſix dayes after the feaſts, &c. wherein it onght to be 
paid, ſi licite petatur, That then it ſhould be lawfull fo diſtrepne; The grantour 
afterward by Indenture Tovenanted with the Lozd Treaſurer and others, 
to ſtand ſelſed of the lame Mannoz, unto the uſe of himſelke and his heires, 


until he oꝛ his heires have made default in the payment of one hunderd pounds 


per annum, untill three thouſand pounds be paid, and after default of pap⸗ 
ment, to the uſe of the Queen and and her heires, until the ſumm of three thous 
ſand pounds ſhould be paid and levyed; The grantoz afterwards levped 
a fine to the ſaid Lozd Treaſurer and others to the uſcs afezelaid, the Rent is 
arreare ; default of the payment of the hunderd pounds is made, Dffice is 
found, The Queen ſeiſed the land, the Avowant during the poſſeſſion of the 


Queen demanded the Kent, and the arreareages thereof, The Queen granted 


over the manno2 to Wick and Boſden, and Dennis the grantee did diſtrapne fo? 
the rent. and arrearages demanded, ut ſupra, It was moved by Harris,9erjeant 
That this demand of ſeverall ſumms payeable at ſeverall dapes bekoꝛe, is not 
good; foꝛ every ſumm.ought to be ſeverallie demanded when it was firſt due, 
ſcil. {i licite petatur, ſcil. within the ſix dayes : fox otherwiſe without ſuch 
demand, diſtrcfſe is not lawfull, and hee reſembled it to the caſe of Sir 
Thomas Greſham 23. Elizabeth Dyer, 372 of ſcverall Tenders. Periam 


conceived 


al indthe Ji 
ny fire Ca 
danch dag 
un 22 . int 
Cal M 


lelheghta Quire 


Feed ad d. 


EL 
Ml ti U and ly het 
am petinentus et 
"bale un £ 

Tü in the Cafe 
ce Anttn h. 
1 ſt bole liche 


Mich JI. d.: 
bx. gn 


don Pha; 
ö Caſe, 


l he is (et vi 
dhe Greater uy 
den appearing 
(the Tenn i 
| the cnnang 
MM the Cad 9 
als of the Bin 
laude, llc 
Lemmon any nen 
(ach Offence, 
de Court ws cn 
6 ageinſt Cann 
manable,to ref 
din, Chat noeh 
od fen ſuch By 
Je nature of a 1k 
farts within th; 
nd by derum, C. 
fo the Comma 


„Eliz. Dyer, zu! 


s given agalnft g 


nmon Plets 
nis Cale, 


wed, That on 3 
antes of it tothe 
anted, Chat ifth 
- wherein it 086 
to diltreyntz N 
m £reaſurer il. 
himſclfe an b 
gut of one jun" 


ſion the ſaid ant 


— — Q ——_— 


* 


— — — — 3 — — 
- * 


Collman and Si Hugh 


Aſhgells and Dennis 
„ . Port mans Caſe. 


— 


conceived that the demand ought to be ſeverall, Anderſon, That the demand 
is good enough, And as to the demaund made during the poll ellion ok the 
Queen, It was holden by the whole Court to be good enough; foz 


- 


— Oy —— — — 


although the poſſeſſion ok the Queen be priviledged, as to the diſtreſſe, vet e of « 


the demand is good, without any w2ong 


to her pꝛerogative; foz the Rent in Kent charge 


right is due, and the poſſeſſion of the Queen is in right charged with it, and any . 
the Rent is only recoverable by Petition, and was by way ol diſtreſſe, and ik 


che King; 


the partie ſueth to the Queen by Petition foz the ſaid Rent; he ought ts ſhew good. 


in his Petition, That he hath demanded the Ren t, foz if the poſſeſſion had bin 
ina Common perſon, he could not diſtreyne befoze demand,noz by conſequence 
hate Aſſiſe : And the Rent , notwithſtanding the poſſeſſion of the Queen, 
is demandable and payable foz to entitle the partie unto Petition againſt the 
Dueen, and to diſtreſſe againſt the ſubject when the poſſeſſion of the Queen is 
removed, And ſee 7 H.6 40. diſſeiſee may make confinuall clapme, although the 
poſſeſſion of the Wand of which he is dilleiſed be in the King, And 24. H. Br. 
ſeiſin 38. Ik the heire at full Age intrude upon the pollellion of the Ring, and 
payes Rent to the Lo2d of his Wand holden of a ſubject, the ſame is a good 
ſeiſin, and ſhall bind the heire after he hath ſued his livery 5 E. 4. 4. and ſee 
13 H. 2.15. That diſtreſle taken uxon the pofleſlion of the King is not lawfull, 
but ſciſin obtained during it, is good, ſo in 21. H. 7, 2. 


Mich. 31. and 32 Eliz. in the Com. Pleas. int. M. 30. and 31. Rot, 458. 
| CCLXXII. Aſhegells and Dennis Caſe 


A Shegel! bzonght a Quare impeeit againſt Dennis, and the plaintiff Connted 
At the defendant had diſturbed him to pzeſent ad vicariam de D. and 
ſhewed that the Queen was leiſed of the Kecozy of D. and of the Advowſon of 
the vicaraige of D, and by her letters Patents gave untothe plaintiff Rectoriam 
prædictam cam pertinentiis,et etiam vicariam Eccleſiæ prædict. And it was Hol- 
den by the whole Court, That the ad vowſon of the vicarige by theſe wozds doth 
not paſſe; nozſo in the Caſe of a Common perſon much leſle in the Caſe of the 
Ling: But if the Qneen had granted Eccleſiam ſuam of D, then, bs Walmeſler 
Juftice, the advowſon of the vicarige had paſſed. 


Mich 31. and. 52. Elix. in the Common Pleas. 
CCLXXII I. Collman and Sir Hugh Portmans © the 


14 Ejectione firmæ by Collman againſt Sir Hugh Portman it was found by ſpe- 
F clall verdict. That the lands where were holden by Coppie of the Mannez of 


Quare Impz- 
dit, 


EjeQione gc- 


D. whereof Str. H. Portman, was ſeiſed, and that the plaintiff was Copphol⸗ 


der in Fee, and further found, That the ſaid Sir Hugh, pretending the faid 
Coppy-hold lands fc be fozfcited, entred into one Communicaticn with Call 
man touching the ſeme, upon which Communication it was axreed betwirt 
them, That the laid Collman ſhould pay to the ſais Sir Hugh five ponnds, which 
was paid accoavinglyz and that, in conſideration thereof , Collman ſhduld 
enjoy the ſaid Cuſtomary lands, except one UW ood called Combwood; fo2 his life 
and alſo of Alice his wife, durante ſua viduitate, ànd that Collman ſhould have 
Election whether the ſaid lands ſhould be allured into him and his ſaid wife 
by Copy, oz by Bill, &c. and hee choſe by Will, which was made acco2- 
dinglie and further feund, That the ſaid Sir H. held and enjcycd in his poſſeſs 

Mood. &c. and upon this matter, The Court was in cleer opinion 
That here is a good ſurrender of the ſaid lands, und that foz life only, and that 
de faid Dir Hugh had the Wood viſcharge of the cuſtomary interetk. 


0 MI » 5 \ 
Surrender $f a 
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192 Thetford and Rockwood and e ad a (ſe 


Thetfords Caſe. Rockwoods 580 Trivilians caſe. wr 
— IO — 
| { th 6 0 
Mich. 31 & 32. Elz. In the Common Pleas. 2 ü 
CCLX XIV. Thetford 424 Thetfords caſe. 1 1.505 
I N an action of Debt foz Rent, the Plaintiff declared, That Land was gi. > (CL þ ; 
Dc ben to him, and to T. his wife, and fo the heirs of their bodies, and that 


his wife leaſed the Lands fo the Defendant, and that the Donees were Dead, b cl 
and that the Plaintiff as heir, &c. fo2 rent arrear, &c. and upon Non demi- uta, 
ſerunt, the Jury found that the Husband and Wife demiſerunt, by Indenture, i dd 
and afterwards the husband dyed, and the wife entre, and within the term hl 
dyed: Now upon the matter it ſe:med clear to Anderſon, fhat the Jury gf 
have found foꝛ the Defendant, ſci, Non demiſerunt, fozit is now ns leaſe ab — {jj Cj lng 
initio, becauſe the Plaintiff hath not declared upon a Deed. 1 Ma. Dyer 91. 1 diego 
and alſo the wife by her diſagreement to it, and the occupation of the Land, WT aqui habue 
after the death of her Husband, hath made it the Leue of the Ynsbaad on⸗ Ait hi of aft 


WW. ;þ ti th Plaixtiff 1 


Mich. 31 + 32, Eliz, In the Common Pleas. «jolt pleaded. . 
| ip alledged it 1 


CCLXXV. Rockwood and Rockwoods (fc. 1 joan ah 
nl actions, onght 


Afuinpfic. x an action upon the caſe, the caſe was this. The Father of the Plaintiff | . 

and Defendant being ſick, and in danger of death, and infending to mas d dale 

his Mill, In the pzeſeace of both his ſons the Plainfiff and Defenvanf, de⸗ awttken;becaule the 

clared his meaning fo be, To deviſe to the Plaiatilf his younger Sona Rent l e pi 

of 4. {. per annum, fox the term of his life out of his Lands, and the Defen« tt . n 

dant being the eldeſt Son (the intention ok his Father being to charge the m ishel 

Wand with the ſaid Rent) offered to his Father and Brother, That if the 1 istothe hundzed 0 

Father would fozbear to charge the Land with the ſain Kent fo his Bꝛather i ante, 1 þ 

during the life of his Bzother, accozding fa the intention of his fain Fa, t pon Revorn 
ther; Whereupon the Father asked the Plaintulf if he wanld accept of the n lb yſnchmga 
offer and pzomile of his bother : who anſwered, he would ; whereupon the 85 

Father relying upon the pꝛomiſe of his ſaid elide& Sen, fozbear fo de vile the- ju 8 
ſaid Rent, 8c. ſo as the Land deſcended to theClae® Son dilcharged of a l. zr b 
the Kent: and the opinion of the whole Court in this nds 13S clear , thaſ | 


upon the whole matter the action did well lye. UL XxNY 
Mich 31-& 32 Eliꝝ In the Common Pleas. Wee 

CCLXXVI. Petty and TriviliansCaſe. ente Jy 
v Ng, Nc. il 

"Uh 
5 H. mphrey Petty bzonght Decond Deliverance agataft William Trevilian; | ty, 4 if 
ſeifin? and upon eſpectal verdict the caſe was, What A was ſeiſed of certain I 0 0 6. lt 
Wand, and Leaſed the ſame fo2 years, and afferwaras made a Dced af Fe Wy, "Wnt 
offment unto B, and a Wetter of Attoznep fo the Lefze, C and D conjunctim Wi iat y 
vel diviſim in omnia & ſingula terras et Tenementa intrare et ſeiſinam inde, &c. Mu miku my 
ſecundum formam Chartæ, &c. Leſſee foz veares by himſelf makes Livery, = wml Clear oy 
and ſeiſin in one part of the Laab, and C in another part, and D by himfelf hy d iz 

id another part; It was firſt agreed by the Juffices, that by that Livery be Wit 

Leſſee foz years his Intereſt and Term is not determined, foz whaffoever he if i 


doth, he doth it as an Officer, oz Servant to the Leoz- Secondly, It was 


agreed, That theſe ſeveral Livertes were good and warranfed by the 2 
| 0 
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Rigden and Palmers FRuflell ad Prats 

5 Caſe. . Caſe. _— 
. e eee e eee 
de Attoznep, eſpectally by reaſon of theſe wozds, In omnia & ſingula, &c. 
Do as all of them, and every of them might enter and make Livery in any 
and every part, And lo it was W 


— 


Mich. 21,032 Eli. in the Common Pleas, © 
CCL AXXVIL Rigden and Palmers Cafe 


Igden bꝛought a Replevin againſt Palmer, who avowed foz damage fea? Replcsir. 

fans in his Freehold, the Plaintiff ſaid, That long time befoze that 

Palmer had any thing, he him ſelf was ſeiſed;untill by A B and C difſeiſſed, OV. 
againſt whom he bzought an Allile and recovered, and the eſtate of the 
laintiff was mean between the Aſſiſe , and the recovery in it, The De 
endank ſaid, That long time befoze the Plaintiff had any thing. Dne Grif- 
fich was ſeiſed, and did enfeoff him, abſque hoc, that the ſaid AB and C vel 
eorum aliquis aliquid habuere in the Lands, at the time of the Recovery , 
Walmeſley Juſtice was of opinion, That the Bar unto the Avow2y,was not 
good, foz that the Plaintiff hath not alledged, That A B and C were Ter⸗ 
Tenants tempore recuperationis, and that onght to be ſhewed in every reco- 
very, where it is pleaded. And then when the Dekendant traverſeth that 
which is not alledged it is not good: Windham contrary : Foz the Aﬀffiſe 
might be bꝛought againſt others as wel as the.Tenants;as againſt dilleilozs: 
But other real actions, ought to be brought againſt the Wer⸗Tenants only, 
and therefore it needs not to ſhew, that they were Ter⸗Tenants at the time 
of the Kecovery; and alſo the traverſe here is well enough: Another Ex⸗ 
ception was taken, vetauſe the Avowzy is, That the place in which conteineth 
in 100. Acres of Land, the Plaintiff in bar of the Avoway ſaith, that the place 
in which, &c. tonteins 35. acres, &c. but that exception was not allowed, fo2 if 
is but matter of foꝛm, & is helped by the Statute of 27 Eliz. Another exception 
was taken, as to the hundzed of Cattel, and doth not ſhew in certain, if they 
were Ewes, 92 Lambs, oꝛ how many of each: Which alſo was diſallowed, 
fo2 the Sheriff upon Retorno habendo may enquire what cattel they were in 
certain, and ſo by ſuch meanes the'Avowry tall be reduced to certainty. 


Mich. 31 . 32. Eliz. in the Exchequer Chamber. | 
CCL A XVII I. Ruſlel and Prats Caſe, 


Raten ar anian upon the tale againft Prat, and declared, That 

certain goods of the Zeſtatoz caſually came ta the Defendants hands: Eier 

and upon matter in Law Judgemeut was given foz the Plaintiff, ſed quia 

neſcitur quæ damna, &c. Ideo, A wait of Enquiry of Damages iſſued , and 

now Prat bꝛought a Wait of Erroꝛ in the Erchequer Chamber upon the ſta⸗ 

tute al 27 Eliz. cap. 8. But note, That the Judgement was given befozc-the , Er cat. 
ſatd Statute, but the Writ of Enquiry of damages was retc2ned after the ſaid 1 Han. 58 
Skatute, g the laid Statute doth not extend, but to Judgements given afcer the N 
making of it. And it was moved, That the laid Judgement is not to be exami- 

ned here, but by the clear opinion of Anderſon, Manwood, Windham; Walmef- 

ley, Gent, and Clark, Juftices of the Common Pleas, and Barons of the Ex- 

chequer the Writ ok Erroz lyeth here, vy the Statute , foz in an action of 

Treſpaſs (as this caſe is) full judgement is not given, untill the Mrit of 

damages be retozned, and if bekoze the Retogn of it any of the parties dieth, 

the-Writ ſhall abate : and the firſt Judgement which is given befoze the As 

Ward of the Writ is not pzoperly a Judgement, but rather a Rule, and oz⸗ 

der, and ſo in a Writ of accompt, where Judgement is given that the De⸗ 
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The Lord Pagets 
ceſters and Cha ſſins Caſe. 7 Caſe. hell 
tendant computet cum querente , he ſhall not have Erroz upon that matter 0 the ſal 
foz it is not a full Judgement. See 21 E 3.9. Do as to the Ju>gement in Sue | 
a Writ of Treſpaſs , ſci. That no Writ of Erroz lyeth befoze the ſecond gf 0 3920 | 
Judgement after the Return of the Writ of Enquiry of Damages are giz go agcet0 N 
ven: And alſo it was holden by all the ſaid Juſtices and Barons, That an Wk is mitt 
ARtion, de bg- Executoz ſhall have an action upon the caſe de bonis teſtatoris, caſually come SWF (uf 
njs Teuto. ta the hands and poſſeſſion of another, and by him converted to his own uſe: FL cent of 
in the life of the Teſtatoꝛ, and that by the Equity of the Statute of 4 E 3. gil x 12005 
7. de bonis aſportatis in vita Teſtatoris. za Jul 
| eme 
Mich 31. & 32 Eliz. in the Common Pleas. os ” alt 
Fl ' | 
| Fmt 
CCL XXVIII. Arrnudel and the Biſnop of Glouceſters, and ati 2 
x Chafhns Caſe. 4100 Page Could 


Quere Im tdit. Ka" John Arrundel bzonght a Quare Impedit againſt the Biſhop of Glouce- 


ſter, and Chaffin, and counted upon a diſtarbance to pzeſent 1 Novembris. 
Chaffin, as Jncumbent pleaded, That 1 Maii next after the ſaid 1 Novemb. 
he himſelf was pꝛeſented to the Church by the Queen, the pzeſentment 
to the laid Church being devolved unto her by Lapſe. Upon which the Plains 
tiff did demur in Law: and the plea wis holden inſufficient, foz the Plaine 
tiff counted upon a Diſturbance to him 1 Novemb. and the Defendant enti- 
tleth himſelfto an incumvency 1 May after, in which caſe the diſturbance 
ſet fozth in the Count is not anſwered by traverſe, noz confeſſed, noz avoids 


ed: And of that opinion was the whole Court: Foz the diſturbance of 


which the Plaintiff hath declared is confeſſed. And afterwards, It was 


Wric tothe moved by the Nucens Ser jeants, That the Queen might have a Writ to 


Biſhop. 


the Biſhop , foz the title of the Queen appeareth to ve by Lapſe which is cone - 
feſſed, But the whole Court were clear of opinion againſt it, Foz although 
it appeareth that he was lawfully pꝛeſented to the ſaid Church , and ſo once 


lawfull incumbent, yet it appeareth alſo, That the title of the Queen is 


once executed, and ſo gon, and nothing remains in the Queen, and now 


when the Defendant hath loft his incumbency by ill pleading (as he may.) as 
well as by Reſignation 62 Depzivation, pet the ſame ſhall not turn to the 


advantage of the Queen, foz whore the Queen pzeſents foz laps, and her 
Clark is inſtituted and inducted, the Queen hath no moze to do, but the Ins 


cumbent mult ſhiff as well as he can foz the holding of it, foz by what man- 
ner ſo ever he looſeth his incumbency the Queen ſhall not pacſent again o- 
therwiſe it had been, if the Queen be Patron, and afterwards the Plaintiff 
had a Writ to the Biſhop. | 


Mich. 31 & 32 Eliz, In the Exchequer Chamber. 


CCLXXIxX. The Lord Pagets Caſe, in « Monſtrans de Droit, 


The Caſe was, 


Homas Lo2d Paget, Fafher of William Paget, was ſeiſed of the Pan- 
noz of Burſton, and diverſe other Bannozs in thzee ſeveral Counties 
in his demeſne as of fee, and fo ſeiled by Indenture, between the ſaid Lo2d 
of the one part, and Trenthamand others on the other part, and in conſl/ 
deration that the ſaid Trentham and others, with the p2ofits of the laid Pan 
nours {ould pay his debts, and ſuch ſummes of money which were cone 
tained in ſuch a Schedule, and which he ſhould appoint by his laſt Will, 


covenanted to ſtand ſeiſed of the laid Mannozs to the ule of the ſaid Tren- 


tham 
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77 he L. al. 
LPagets caſe; 
of one Euſal, &c. fo? the ferm of four and twenty v years. , and after the Ex⸗ 
pir ation 02 end of the ſaid Term of twenty four years, unfo the uſe of the 
ſaid William Paget, his Bon in tail, with diverſe Remainders over: And 
afterwards the ſaid 92d Paget was attainted of high Treaſbn. It was 
here holden and agreed by all the Juſtices, and by the Council of both 
ſides, That the ules limitted to Trentham, and others are void, foz here is 
not any conſideration ſufficient to raiſe an uſe, fo2 the money which is aps D 
pointed foz the payment of his debts is to be raiſed of the pzofits of the en 
Lands of the ſaid Lo2d, which is not any conſideration on the n 
Trentham and others: But if the conſideration had been, That hes with 
the P2ofits of their own Lands ſhould, pay the debts, 8c. It had been a good 
Conſideration : It was agreed alſo, That the term foz twenty four years to 
Euſal is void foꝛ want of ſufficient conſideration ; And then it was moved, 
Ik this Leaſe being void, The uſe limitted to the ſaid William Paget, ſon of 
the ſaid Lo2d Pager ſhould begin pzeſently upon the death of the Lozd Paget 
oz ſhould expect untill the twenty four years were encurred after the death of 
the Loꝛd Paget, oz not at all. And it was argued, That an uſe to be raiſed 
after the faid1k upon an impoſſibility ſhould never riſe, as if I covenant to ſtand ſeiſed to 
Alem, the qe fhe uſe of Band his heirs, after the cad of the term fo2 years , which a 
. Apen whihth hath in the Mannour of D, whereas in truth, Is hath not any term in it, Liſe can 8 
ſufficient tt the ſaid uſe all never riſe : ſo here, No uſe to the Son can riſe , fo2 the riſ. our of 3 
,and the Deny teaſe foz twenty four years all never end, foz it never can begin 2 want poſtbiliz?, 
ich caſe the dll of ſuffictent conſideration as is akozelaid; and ik the {iid uſs in tail ſhould 
2 confee, wy; at all ariſe, it ſhould not riſe befoze the expiration cf the laid twenty four 
˖ Ain peares. As ik A covenant to ſfand ſeiſed of certain Lands fo your uſe when 
Fan * uin my Son and Heir ſhall come to the age pf one and twenty years , now if 
Ind afteriary, my Son dyeth bofoze ſuch age, The uſe ſhall not begin befoze the time in 


_— — 
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| might hate 1 which my Son (if he ſhall live) ſhould attain unto his ſaid age. Egerton 
be by Lane the Queens Solicitoz, Uſes may be limitted to begin at times certain befozs 


Againſt it jul which they ſhall not begin: and ſo in our caſe, the uſe in tail is limitte d ko 
d d Churt, 5 begin when the term of twenty four years, is ended, and therefoze untill 
the Term be ended no uſe ſh all riſe: and the uſe is limitted toriſe upon the 
end ok the time oz term of four and fwenty years, and not upon the end cf 
the eftate ; and ſo William Paget hath begun his Monſtrans de Droit, befozs 
his time. The Lo2d Paget had but an eſtate fo2 life, and if ſo, Then the 
Remainders are not contingent uſes , but veſt pꝛeſentlp: as if a man co⸗ 
venant, That after his death his Hon, and heir ſhall have his Lands, now 
the Father bath but an eſtate fo life, and the inheritance is veſted in the 
Son. Cook, J covenant , That after twenty four ycars ended, J and 1.4 
heirs will ſtand ſeiſed to the uſe of my Son, &c. there the uſc in Fee doth 
veſt in my lon pꝛeſentlp, So A covenant, Th A alter my death, and £ves 
ry one who ſhall be ſeiſed, &c. ſhall be ſeiſed of ths ſaid Lond to the uſe of 
my Wzother, the ſaid uſe ſhall riſe to my Brother p2eſently : J deviſe , 
That after the death of ſuch a Monck, I S ſhall have the Wand, nothing palleth | 
to LS till the death of the Monck; but if Land be deviſed to a Ponck fe2 Life, - 
and afterwards fo another in Fee, the De viſee in Fee ſhall have the Wand 
pꝛeſently. Manwood, A de viſe oz uſe limitted to one foz life, the Remainder in 
tail, the firſt de viſee doth diſagree, Cook, the Remainder doth veſt peſently, 
Manwood, I deviſe-lands uato one until my ſon comes of full age. Cook, Che 
remainder doth. veſt pꝛeſentlp. Manw. A uſe limitted to one to begin at Mich, 
next, the remainder over, ik in the mean time the Leſſee obtain the good will of 
I S, Which he cannot obtain, the ſame remainder is not good. And ik ane tove⸗ 
nant to fand ſeiſed to the uſe of Salisbury plain, foꝛ the Uſe of f S. and after the 
remainder toAʒ it is à plain caſe, That he in the remainder ſhall take pzeſent? 
1557 H. 6. 3 6. Ceſtuy que uſewilled, That his Feoffees ſhould make an estate 
to A fo life, the remainder to C in fee, and 85 would not take the estate, © ha N 
(2 | abe 
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have a Subpcena againft the Feoffces after the death of A. Dee there the cafe . 
And if Land deviſeable, be deviſed to one foz life, the Remainder over to ans 
other in Fee, and the Deviſee foz life doth refuſe ; Quere, if the Deviſee in 
Remainder ſhall enter pzeſently, See Fitz. Subpœna; And alſo he put the 
Caſe, whereLand 1s deviſed to a Bonck foz life, the Remainder over to ans 
other in Fee, he in the Remainder ſhall enter pzeſently, ſee the ſame Caſe in 
Perkins 108. foz the Wonck never took any thing by the ve viſe, c notwithſtan, 
ding that there is not any particular eſtate upon which a Remainder can de- 
pend, yet the intent of the De viſoz chall be obſerved in as much as it may, 
and the particular eſtate limitted to the Monck is meerly void, of which e⸗ 
very ſtranger thall take advantage, &c. And it was reſembled to a Caſe in 
Baintons Caſe, where an uſe in Remainder limitted upon good conſideration 
ſhall be good in Law, although the particular uſe be not gzounded upon good 
conſiveration, and ſo faileth : And he urged a Caſe alleadged by Popham in 
the Caſs ok the Carle of Bedford, that if in Cranmers Caſe, the eſtate foz 
veares limitted to the Trecutozs,had been limitted fo Admtniffratozs, it had Way | 
been meerly void, and the uſe in tail limitted in tail ſhould begin pzeſently, . jolt 
and that was by reaſon of the intervall betwirt the death of Cranmer, and 
the taking of the Wetters of Adminiſtration, in which meane time there is 
not any perſon capeable, and therefoze the Remaiuder ſhall veſt pꝛeſentlp, 
which is a fit caſe to pzove the Caſe at Bar: And he remembꝛed that in the 
Argument of Cranmers Cale, Lovelace Serjeant, would have an Occupancy 
in the Caſe of ſuch a Terme limitted to Adminiftratozs, quod omnes juſtici- a moch Alken 
arii negaverunt, and in the ſaid Caſe of Cranmer, it was holden that the Leaſe is oe aſe of fo 
foꝛ yeares being void, the eſtate in the Remainder did begin pꝛeſently, without M (0 
expecting the efflyxion of the yeares, &c. And truly, a Terme impozts in it n old come K 
ſelfe an Antereſt, but if the limitation had been after the Terme of twenty zun hn 
foure peares, &c. the ſame tmplyeth but a bare time: And to that purpoſe 49 
he cited the Caſe 35. H. 8. Br. Expoſition, 44. A Leaſeth to B fo2 ten years, 
and it is covenanted betwirt them, that it B pay unto A within the ſaid ten kn 
veares one hundzed pounds, that then he ſhall be ſeiſed to the uſe of B in Fee, As ini 
B ſurrenders his Terme fo A, and within the laid ten veares papes the one prtyidih tat 
hundꝛed pounds to A, here B ſhall have Fee, foz the yeares are certain; cons anten i 
trarp, ił the Covenant had been, If he pay within the Terme. min ni 
Popham Attozneꝝ Generall Contrary, The uſe ſhall not go beyond the wm! 
Liſe what ic is, Contract, and here the Terme doth not veſt, in that it was Limited fo2 want ith = * 
of ſufficient consideration, of the Loꝛd Paget, and the intent was not that his U x = 
fon ſhould have poſſeſſion of the Land befoze the terme of 24. peares expired. A br! 
A uſe is a thing in Conſcience, accoꝛding to confidence ta be guided by the 
intent of the parties: and upon ſuch Cale at the Common Law W. Paget 
Conld not have a Subpcena befoze the years expired, and this wozd (Terme) 
doth not alter the Cale; and there is a great difference betwirt an uſe raiſed by 
Feoffment and an uſe raiſed by Covenant, Foz in the firſt caſe the Feffo2 
voth diſpoſſeſs himſelfe utterlie, and if it takes not effec to one puzpoſe it ſhal 
take effec to another purpoſe: But in the Caſe of a Covenant: it is otherwiſe, 
foz the uſe riſeth accozving to the contract and not otherwtſle,and here the Con- 
trad is, That W. Paget (hall have the Wand not immediatly after the death 
of his Father, but after the 24, veares expired. 
Owen Serjant, It hath bin agreed of both ſides, That every uſe ſhall go acy 
co2ving to the intent of the parties, and here it appeareth, That it was the in- 
tent of the Lozd Paget, to put all the uſe out of himſelf, and I fee not any 
difference betwixt an uſe raiſed by Tovenant and a uſe raiſed by Feoffment 
Foz a uſe limited utrovis modo to Paules ffeeple foz the life of A. and after 
to the vie of B in Fee, the fir{f uſe is void, but the (econ good, and here the 
meaning of the 0zv Paget plainlie appeares, foz there is a Proviſo in the 
Indentare, That after the ſaid vebts and legacies patd the uſe limitted fo: 
| 24 
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24 years ſhall ceaſe,and it is exp2eCely averred, that they are paid 1x. H. 4. A 
teaſeth foz life, the remainder in tail to himſelf, the Remainder over fo a ſtran⸗ 
ger in Fee, the meane Remainder limitted by A. to himſelfe is void, and 
the remainder over ſhal be immediate to the eſtate foz life. Egerton, The woꝛds 
of the Indenture, and the intent of the parties are the rules of uſes , The 
firſt nſe is void, Foz the intent of the Lozd Paget was void, becauſe contrary 


tothe Law, and Euſall, to whom the uſe foz yeares was limitted, could not 


take pzeſentlie, foz his eſtate is limited to begin after the death of the L oꝛd 
Paget, and there is a great difference betwirt uſes raiſed by Covenant, and 
by Feoffment, Foz when a uſe is raiſed by Feoffment, there all is out of the 
Feo£oz, the land is gone, the uſe is gone, the truſt is gone, nothing remaincth 
but a bare authozity to raiſe nſes out of the poſſeſſion, of the Feoffees, and be⸗ 
ing new uſes, there,althongh ſome of them be void, pet the other ſhall and, but 
where a uſe is raiſed by way of Covenant there the covenantoz continues in 
poſleſlion, there the uſes limited, it they be accozding fo Law, ſhall 
raiſe and drawe the poſſeſſion out of him, but if not, the poſſeſſion 
{hall remaine in him, untill a lawfull uſe ſhal ariſe, which befoze its 
time ſhall not riſe foꝛ any defect in the pꝛecedent uſe 2 And here is no Term, 
therefoze no end, fo2 that which hath not a begining hath no ending, And if 
there be no eſtate, then no Terme, and ik there be fo, then it is to be taken 
fo2 the time of 24. years, which is not as yet expired, and then was there in 
the Lo2d Pawlet an eftate deſcendable foz 24. yeares, which by the Attainder 
doth accrue unto the Queen. And he cited the Caſe of 13. Eliz. Dyer. 300, 
Feoffment to the uſe of himſelfe foz life, and afterwards to the ule of a wo, 
man which he entendeth to marrte, untill the illue which he ſhould beget on 
the ſaid woman ſhould come unto the age of 21. years,and then to the uſe of the 
woman during her widdow-hood; They are married, the husband dyeth with⸗ 
out iſſue, the wife ſhal hold the land: But by him, if this uſe had bin raiſed by 
way of Covenant it ſhould be otherwiſe. Coke , Admit that all the uſes bg 
good, vet his meaning was, That the debts and legacies being paid W. Paper 
chould have his land, fog it is pꝛovided by the Indenture, That when the debts 
t legacies are paid, the eſtate foz 24-years Wal ceaſe. Manwood, the payment of 
the devts cannot end that which never was, and as to the two firſt eſtates, they 
were never out of him, therfoze they came unto the Q. by his attainder. Coke, 
After debts and legacies paid all other eſtates but the eſtate of W. Paget 
ceaſe, therefoze William Paget ſhall have the Land. And the rule of Shelley 
35. H. 8. 56. is wozthy to be received, ſcil. That learning is honeff, and 
wiſhed to be uſedz that every man learned in the Law, doe conffrue Deeds ac- 
cozding to the meanings of the makers. Manwood, A Feoffment to the nſe of 
Salisbury Plaine foz the life of 1 8, the Remainder over, the (ame nſe ſhall 
come into poſſeſſton pzeſently, fo2 there is not any perſon capeable of the par- 
ficular effate, but where the firſt nſe is limitted toa Baſtard, the remainder 
over, there, the Remainder ſhall not come into poſſeſſion pꝛeſentlp, foz the 


- Baſtard is a perſon capeable, but not by ſuch fozme of convepance in conſt⸗ 


deration of naturall affection ; Popham, In the caſe of Baſtard, there was an 
eſtate foz life executed to the Father in poſſeſſion, and then a Remainder to a 
Baſtard, the Remainder to the Sons lawfully begotten, but here ta our Caſe 
no eſtate is created to pꝛecede the. eftats of William Paget, u pon which ths 


Remainder can depend. 


At another day, It was argued by Coke, It is to be agreed on both ſides, 
That the eſtate foz four and twenty veats is meerly void, and alſs the firſt 
uſe limitted to Trentham and others, and it is not reaſon; that the uſe limit⸗ 
tedto William Paget „ ſhould expe untill the four and twenty yeats be expi⸗ 
red by effluxion of time, and ts that purpoſe he cited Cranmers caſe, where 


an eſtate in uſe was limitted to Cranmer foz life , the Remainder 00s Ex⸗ 
2:atezs foz one and twenty years, the Remainder over in tail to * 


the Remainder over to Cin Fee, and 18 will not take his ſtate, be 
2 ave 
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and heir, &c. Cranmer is attainted of Treaſon and Verefie, ſo as he couls 


not make a Mill, o2 Grecutozs, 
becauſe no Executozs, 
and ſhould not expect. untill the ſaid number of years expire by effluxion of 
time. A difference hath been put betwirt the caſe of Cranmer, and the caſe 
at Bar, becauſe in Cranmers Caſe there was a poſſibility at the beginning 


there it is holden , That the term is void, 


that the Term.foz years might be good, koz the term became void by matter 


ex poſt facto, ſci. By the attainder of him, which diſabled him to make Ex⸗ 
etutoꝛs, but in the caſe at Bar, the term fo2 twenty fonr years was expꝛol⸗ 
iy void ab initio ! + But that difference is without reaſon , fo2 what reaſon is 


there, That the Kemainder ſhould be farther off the polleſlion when the e⸗ 


ate foz years is o2iginally void, then when if becomes void by matter ex poſt 
facto? Suppole that the Lo2d Paget had by Judenture covenanted as above 


fo2 the two fir ſt uſes, (being i in truth void in Law) and afterwards by a 


nother Indenture; reciting, That whereas he had covenanted; That in 
conſiderattion£ That A. with the profits of his Lands ſhould pay his debts , 
&c. to ftand ſeiſed of the ſaid Lands fo2 his own like: Now he: covenants , 
to ſtand ſeiſed fo the uſe ak William Paget, and his Yeires , ſhould not he 


peſently be ſeiſed to the uſe of VVilliam Paget and his Heirs, although the 


woꝛds be, That then and from thencekozth? Foz J hold it a clear caſe, that 
his eſtate begin pzeſently,being limitted to begin upon a void eſtate, although 
the limitation be by woꝛds de futuro. And to this purpoſe he cited the caſe 
3 E 6. Br. Leaſe 62. A man leaſeth foꝛ ye ars, Habendum poſt dimiſſionem inde 
fact. to ] S: finitam, where no ſuch demiſe is made, the ſame Leaſe ſhall bes 
gin pzeſently : Ik an Indenture be made fo a Bonck, and another, Ha- 


bend. to the Monck foz one and twenty years, and after the end of that, to 


the other koz one and twenty years, the other {hall have it pꝛeſentlp. And 
he put a Caſe 7 E z. in the new Impzeſſion, 19. and in the old Impꝛeſſion 
317. Where one Maud bzought a Formedon in the Remainder, and coun⸗ 
ted that, one Hamond was ſeiſed, and gave the ſaid Tenements fo one Robert 


&c. in tail, and that foꝛ want of ſuch iſſue, that the tenements ſhould re” 


turn to the laid Hamond fo2 life; the Remainder fo the Demandant in Fee; 
and: counted further, That Robert is dead without iſſue, and that Hamond 
is alſo dead, &c. It was holden, a 


death of Hamond , and the eſtate reſerved to Hamond meerly void, and 
that oziginallyp, and not by matter ex poſt facto, yet the Remainder in 
Fee was good, and ſhould begin pzeſenfly upon the death of Robert with⸗ 
put iſſue , and ſhould not expe the death of Hamond, M2. Aftozney hath 
given a Rule, That the intent of the parties is the Direction of uſes, as al⸗ 
ſg of Wills, and therefoze J will put one Caſe of Wills, 37 H6. 17. If a 
man deviſe Lands fo a Bonck fo2 four and fwenty years, and after the ſame 
ended to another in Fee, here the Monck being a dead perſon cannot fake 
theeftate limittedto him, and therefozc it is votd : but the Fee limitted to 


the other is good, and ſhall take effec pꝛeſently: Ik it be ſo in a Mill, whe 


not ſo alſo in uſes ? Foz the intents of the parties do direct the conſtructions 
of both: And our caſe here is a fkronger caſe, then the caſe cited 37 H. 8. 
36. fo2 there where Land is deviſed fo as Monck fo; life, there may be colour 
ok an Occupant during the life of the Bonck, who might take it, although 
the Monck himſelf cannot take it, and ſv the Nemainder doth not take ek⸗ 
fect pzeſently as to the poſſeſſion, but ſhall ſfay till after the death of the 


Monck; But here is not any colour of an Occupancy. fo2 the eſtate here 


is ALeaſe foz years; which cannot admit an Decapant. And ſee alſo 37 H. 
6. 36. If a man de bile that his Feoffces ſhall make an eſtate to IS fo2 life, 


and that the Romaiader in uſe ſhould veſt p2eſently, | 


although th:t the Remainder reſerved to 
the Donoz, be void, pet the Kemainder over in Fee is good, &c, And in 
that cate, although that the Remainder in Fee was future , fect. After: the 
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have a Sub-pcena againſt the Feoffees to make an eſtate to him, leaving ont 
Is and fee Amy Townſends Taſo in the Commentartes, where the Yusband 
feiſedin the Right of his Wife, makes a Feoffment in Fee to the uſe of 
himſelf , and his wife foz their lives, the Remainder over ta another, the 
husband dyeth, the wife refuſeth the eſtate limitted to her by the husband, 
She b2ings Sur cui in vita, not againſt the heir, but againſt him in the Re⸗ 
mainder , to whom the Wand doth accrue by the refuſal of the wife; not as 
gainſt the heir of the Feoffoz , and J grant, That where an eſtate in uſe, 02 
otherwiſe is to begin upon a condition pꝛecedent which is impoſſible, oz a⸗ 
gainſt the Law, the effate ſhall never riſe oz begin. And here the Caſe af 
the Lo2d Bozronghs, 35 H. 8. Dy. 55. was cited, Where the Father coves 
nanted in conſideration of marriage of his Don, that immediatelp after his 
death his elvelf Son ſhall have the poſſeſſion oz ule of all his Lands accozving 
to the ſame courſe of inheritance, as then they ood, and that all perſons now 
ſeifed, oꝛ to be ſeiſed, ſhould be ſeiſed to the ſaid ule and intent, and it was 
golden, Chat upon that matter no uſe is changed: But if the Woads had 
been Immediatly after his death, they ſhould remain then, although the 
wozds of the Limitation be In futuro, the uſe of the Fee ſhall reft in the 
Son pzeſently ; and the woꝛds in futuro ought nat to be inter pꝛeted, but iu 
benefit of him to whom the uſe, and eſtate is limitted. 9 Eliz. Dyer 261. A 
Weaſeth foz thirty years, and four years after the beginning of the ſatd term 


he makes another Leaſe foz pears by theſe wozds, [{Noverint , &c. dictis 


30. annis finitis & completis, demiſiſſe omnia præmiſſa, to the ſaid, &c. Hahen- 
dum & tenendum a die confeRionis præſentium, termino predic, finite, uſque 
ad finem 30. annorum. And by the opinion of all the Juſtices, This new 
Leaſe ſhall commence in poſſeſſion at the end of the fozmer term, and not 
befo2e , and ik it ſhould not be ſo expounded , the ſecond Leaſe ſhould be in 
effec an eſtate, but foz ten years, which was not the intent of the parties, 
and every grant ſhall be expounded malt ſtrongly foz the grantee, and to his 
advantage, to which purpoſe he laid he had vouched this Caſe. Alſo by 
him there is not any difference, where the uſe is limitted by way of covenant, 


oz upon a Feoffment : and if a man enfeoffeth B. upon condition that he 


ſhall enfeoff C, now if he offer to enfeoff C, and he refuſeth, the Feoffo 
may re-enter, But if the condition were to give to C in tail, then upon ſuch 
refaſal of C the Fe*-ffoz ſhall not re⸗enter. Dee 2 E 4. 2. 19 H 6. 34. Et ſi 
Equitas fit adhibenda in conſtruttion of conditions a multo fortiori, in caſe 
of Uſes: a Feoffkment in Fee upon condition, that the Feoffee ſhall grant 
a Rent charge to] S who doth it, but JS refuſeth , the Feoffoz ſhall not re⸗en⸗ 
ter, fo2 that was not the intent of the condition: Ik in thb2pzincipal caſe, 
the limitation of the nſe had been after the expiration of twenty four years , 
then no uſe ſhonld riſe befoze the twenty four years expire, but where, not 
the time, but the eſtate is material, there, if the eſtate be void, the uſe ſhall 
go to him in the Remainder pzeſently , and ſhall not ay the time, &c. 
Egerton Solicitoz, firſt it is to ſee, if the uſe limited to William Paget be 
good, ſecondly, if William Paget doth not come befoze his time to ſhew his 
Right : If this uſe limited to William Paget be a Remainder oz an effate to 
begin upon a contingent, oꝛ a pꝛeſent effate, the eſtates fo2merly limited be- 
ing void, and he concei ved, that it is not a Remainder, foz there is not any 
eſtate upon which it may depend; And the wozds are after the effate foz 
twenty four years ended oz expired, that then and from thencefoꝛth to the uſe 
of William Pager, &c. ſo that no uſe is limmitt ed to him befoze the particular 
eſtate is ended, therefoze no Remainder, foz a Remainder ought to begin 
when the particular eſtate begins. Without douvt that was not the intent 
that William Paget ſhauld have the Land during the life of his Father, and 
vet the ule limitted during the life of his Father, was void, and if the Re- 
matnder ſHoutd take effec during the laid twenty foure yeares againft Euſall 
| 3 
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and his companions, wherefoze ſhould it not alſo take effeg againſt Trent- 


ham and the others; to whole uſe it was limitted during the, life of the Lozy 


paget: And here, the uſe limitted to w illiam Paget is to begin upon a colla⸗ 


tetall contingent; upon which ik it cannot riſe, it ſhall not riſe at all, and J 
conceive that the uſe limitted to William Pager, ſhall never riſe, oz begin, - fo 


it istimitted to begin when the:terme of twenty four pears is ended, and that 


is never, foꝛ that which cannot begin, cannot end, and this Lerme is meers 
ly void, Ergo, it cannot begin, Ergo, it cannot end, then this thencefozth can⸗ 
not be, and ſo this contingent can never kal. H. 6. & 7. E. 6. A Leaſe was 
made foz yeares upon condition, that if the Lellee doe not pay ſuch a ſumm of 
money,thathe ſhould loſe his Andenture, the meaning and lence of theſe wozds 
is not that he ſhould loſe the Indenture in parchment, but that he chould 
looſe his Terme: The Judgement in an Ejectione firmæ, is, Quod querens re- 
cuperit terminum ſuum, that is to be under ſtood, not the time, but his Intereff 
in the Land foꝛ the Term (and Coke ſkcretly ſaid, fhat in that Caſe there is 
not any contingent, fo2 the eſtates pꝛecedent never began) . And as to- the 
Caſe cited befoze by Coke, Br. Leaſes 62. If the laſt Leaſe be made by Inden⸗ 
ture;recitijig the.fozmer Leaſe,certainly the ſecond Lellee ſhal ont be conclu⸗ 
ded fo claime the Land demiſed p2eſently, but thall tarry untill the yeares. of 
the firſt Terme be expired by effluxion of time. And as to Mawnds Cale ci- 
ted befoze, there is an eſtate upon which a Remainder may depend, icil. the 
eſtate tail alleadged to Robert, &c, If ſuch as now is limitied to William 
Paget had been limitted at the Common aw to a younger Son, the eldeſt 


Bꝛother ſhould have the Wand in the Interim diſcharged of any uſe, and now | 


after the Statute, no uſe limitted to William Paget, befoze the contingent; 
where, therefo2e,is it in the meane time 2 In the Loꝛd Paget, who being at⸗ 
fainted, it accrues to the Aueen; and out of the poſſeſſion of the Queen, 
this uſe ſhall never riſe, although that the contingent be perfo2zmed , fo2 now 
the uſe is locked up; A uſe doth conſiſt in pzivity of the eſtate and confidence 
of the perſon, if thele be ſevered, the uſe is gone: And hexe if the polleſlion be 
in the Queen, ches cannot be ſeiſed to another uſe. Note by Godfrey, that the 
opinion in Baintons Caſe, 8. Eliz. Dyer 3. 7- is not Law, and lo hath the 
Ala been taken of late; Popham contrarp; If befoze the Statnte ok 27 Hl. 
8. the Father covenant in tonſideration of Advancement:ok his Son to tand 
ſeiſed to the ule at IS foꝛ life, and after the death of 1 S, to the uſe of my Don 


in Fee, here the:effate of 18. in the uſe is void, and pet. the i ſtate in the uls⸗ 


U 


limitted to my Son, thall not take effec befoze. the death of I S; foz the eſtate 
of my Son is fot, mitted to take effect till. after the death of 18, andthere⸗ 
foze the poſſefſion;of the Father is th the-ul | 
of 4-5 ; Wut if by wap of Feoffment- IS had refuſed, the Don ſhould have it 


-pzeſently, andthe Father ſhould not have it, fo2 he by his Livery hath put all 


out ot him, and it. Was not the intent of the Feoffment,that the Feoffee ſhould 
have the Wande his owa ve: Popham allowed the difference mentioned 


befoze out of 2 E. 4. & 19. H. G. betwixt a Feoffment upon condition to ett 
fedff a ſtranger, and to give in tail to a ſtranger, and that 1s gzounded upon 
the intent ofthe parties. And Owenj@erjeant put the Cale cited befoze 13 
EHZ. Dyer 330. A Feoffment is made by the Husband to the uſe of himſelke 


foz life, t afterwards to the uſe of one Anne, Whom he intended fo marry, foz, 


during, and untill the Bon which he ſhould beget on the body of the laid wo⸗ 


man had accompliſhed the age of thirty one years, and after ſuch time that 
fuch Son ſhould come unto ſuch age unto the ule of the ſaid, woman, quamdiu, 
thee ſhould live ſole, they en-fevmarry, the-Yusband dyeth without Idue, the 
wike entreth ämmediatelp, and continues ſole, and her Entry was ajudged 
lawfull, and:the eſkate in Remainder good, although thee neverhad any Son, 
and thereupona -Wait of Erroz was bzought, and the firſt Judgement was 


affirnied (and note by Tanfeild, and others at the Bar, that that was the mp 
LI ; ap 
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And he concei ved that by the ſubſequent wozds, no Goods oz Chattells tall 
paſſe by ſuch Gꝛants, but ſuch which may be ſeiſed, which the avoidance of a 
Church cannot be, & quod ipſe liceret, per ſe vel miniſtros ſuos ponere ſein 
ſeiſinam, 8 H. 4. 114. 15. the Bing gzanfed to the Biſhop of London, that he 
ſhould have Catalla felonum & fugitivor. de omnibus hominibus & tenentibus 
de & in terris & feodis prædict. and of all refiants within the Lands and Fees 
afozeſaid, Ita quod, ſi prædict. homines, tenentes & reſidentes de & in terris &. 
feodis prædict. ſeu aliqui eorum, ſeu aliquis alius infra eadem terra & feodis pro 
aliqua tranſgreſſione, &c. vi. librum, & c. and by Tirwit, By that Gꝛänt the 
goods of thoſe who are put to Pennance ſhall not paſſe, ſo of the godds of one 
Felo de ſe, vi. 42 E. 3.5: One being impannelled on the Gꝛand Gnqueft 
befoze the Juſtices of Oper and Terminer, pleaded the charter ok the King of 
exemption from Enquelts, and becaule in the ſaid charter was not this clauſe, 
licet tanget nos & hæredes noftros, upon challenge, it was rejected, and the 
party charged and ſwozne : and if the King-gzant to me to appzopziate an 
advowſon; which in truth is holden of the King, ſuch a g2zant is votd, ik there 
be not ſpectall wozds by which it might appeare that the King had notice of 
it, and that his intent was that the g2ant ſhould ertend unto it, 16 E. z. 
Grants 58. & 33 E. 3. Grants 103. So here the Pꝛeſentmeut is a ſpeciall 
chattell, and is not uſually intended oz thought upon, when men ſpeak ge⸗ 
nerally of goods and chattells: But admit that it be, yet the Plea doth not 
lve in the Defendants to plead,foz they do not derive any Intereſt under this 
g2zant, but are meere ſtrangers to it, and therekoze they ſhall not take any. 
advantage, by laying this gzant in the Queens way, foz tie Queen hath 
good title againſt all.-perſons but thoſe who claime under the grant, but 
that is nothing to the Defendants, fo2 one cannot croſſe the title of the King, 
if he doe not make a title to himſelfe, As 39 E. 3.18.37 E. 3. 11. If dukte fy 
the title of the Ring be found by a falſe Office, the party greived cannot tra⸗ al and aterreh 
verſe the Þings title without making title to himſelfe kound by Office, — tnt 
and then the Bing may chooſe whether he will maintaine his own title wi ny 
found by @Dffice, oz fraverſe the title of the other. Walmeſley , contra- Aae zum 
ry: This Title ok Pꝛeſentment is a Chattell, Rex habebit omnia catal?- | 
la felonum, &c. A Terme of peares is a Chattell , ſo the JTues and Pile j 
Profits of the Lands of men ontlawed foz Felonp, ſo a right of Action foz | 
Goods; Therekoze a Title to pꝛeſent; and if. ſtith a Title accrue to 
the King, by ſuch generall wo2ds they ſhall paſſe from the Ring, and 
as fo that which hath been objeced, That the Gzant of King Edward 
the fourth doth not extend only to ſüch Goods and Chatt-lis which may 
be ſciled, he cited the Caſe of 39 H. 6, 35. b. Where the Gzantee 
of a Rent koz Terme of yeares gzanted, omnia bona & catalla ſua, tam 
viva quam mortua, the 'Rent doth paſſe, and pet the Gzantoz cannot 
put him in ſetſin of it but ought to expect the dap of payment of it. An 
this Title to pzelent is not a thing in action, foz if no diſturbance be 
made, the party map have the benefit of it without any action. Ander- 
ſon conceived, That this Title to pzeſent cannot paſſe hy thoſe generall 
 wozds (bona & catalla) fo2 they doe not extend to Nights, oz things in 
Action, foz ſuch things only which are commonly known and underſfood, 
hall paſſe by luch wozds: Wy gzant of Goods, Chaffells-realls will 
not piſſe, foz when men ſpeake of Goods; Youſehold ſtufk, mony, and 
ſuch perſonall things only are underffood, Do a man cannot be ſaid to 
have a Chattell but where he is poſſeſſed of it, and here this Intereſt is but 
jus præſentandi. — 2 


Periam, 
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Periam This Intereſt is a Chattell, tor if the Church become void, and befoze 
p2eſentment the Patron vyeth, the Crecutozs ſhall have the pzeſentment, fos 
bi it was a Cyattell veſted in the Teftatoz : It was adjozned: 
W Ole | 
Whip of Loden 3 | 
omi vg il. 31 Elix. Rot. 152%. In the Common Pleas. 
mn the Wande zu | 
lidentes 1 wh CCLXXXI. Jones Caſe. 


idem term x 


tik, Beten En. Jones had ſtolen the Plate of Trinity Colledge in Oxford, and by 
ble of the gay mediation of his freinds it was concluded, and agreed that no Evidence 
on the Ozam 6 ſhould be given againlt him at the ute of the Colledge,and that the Colledge 
echter of e ſhould be recompenced foz the loſe, and two of his Freinds, Brien and Brice 
tet un nit: were bounden unto Doctoz Unherhill, Reco} of Lincoln Colledge in Oxford, 
it Was rejecten (bat unto the uſe of the Maſter and Schollers of Trinity Colledge) upon cons 
d me fo n dition that ik the ſald Dbligoz paid fozty pounds within ſix moneths alter, the 
Ja Qant is tat faid Hen. Jones ſhould be acguitted t releaſed of the troubles wherein he now 
at the Bing hav fs, with the ſafety of his life, that then, &c. In debt upon Obligation The De» 
nd unto it, © fendants pleaded that he was invided at the Aſſiſes at Ox, 4 arraigned upon 
Diefentment is; ' it, ſcil. fo2 the ſtealing of the ſaiv Plate, & found guilfy thereof, and had his 
u, when men yt Clergy, and was burned in the hand, an» he demanded Judgement of this A⸗ 
be, yet the Plak etivn,upon which there was a Demurrer: Wind. It the woꝛds had been to pay 
e any Interefoy the money after that Henry Jones ſhould be releaſed and acquitted of the trou⸗ 
they lun les in wohich he now is without any mozs, the Defendants had been bonnden 
e they hal p io pay the mdny, Periam, If the weads of the condition had been, that after 
way, ku tie Zu Henry Jones ſhould be acquiſted 6f the Felony, then no mony payable, but 
de under he gd tere the wodds are with ſafety of his life: but here he conceided, that the in⸗ 
Cle the ile ent of the Obligation was, that no Evidence ſhould be given, and fo to ſave 
3.18.37 E. 3. is litt from the Gallows, fo2 which the Defendants might have ſhewed the 
arty greibed an etiall matter, and averred that the Obligation was made foz the diſcharge 


aintaine his u 
of Walmeler j 
1 _ Paſc. 31, Eliz. In the common Pleas, 
5 it i | ) KEEN: 
ns ec AXXIL Cafe nd Oldmans Caf 
Te from the pi 3 3 3 8 " Debt 
unt of Yin) Aſtle bzought Debt againſt Oldman foz' a pain alfeſfed in a Court **** 
nd Chatt:15W Baron, and declared That the Defendant was pzeſonted at the 
„ ghee ifs Court Waroa foz ſuch an offence, and ik he did not amend it befoze the 
a " next Couft, he-thould pay ſuch a pain: Anvat the next Court it was pꝛe⸗ 
ſented, That the Defendant had not amended it, ond ſo he had incurred the 
uy upon which the Action is bzought, and now the Defendant wonld wage 
his Law, and it was much doubted whether wager of Law lay in the Caſe. 
Shutleworth, 13, H. 7. 31. Upon a Recovery. in a Court Baron; wager of 
Law Ives not, by Conisby, which Periam denyed ; And by him upon an ac- 
eount by another hand, it doth not lye, foz it is a matter df which the Country 
may have .Tonuſance, ſo here the matter is notorious, which lyeth in the 
Knowledge of all the Jurozs who pzeſentev it: And by him, the pain 
ought to be afferred, which Anderſon tenycd. Foz there is a difference 
betwirt an amertement aud a paine, which Windham gzanted. And 
[ce fo2 the amerciament in the Leet, 10 H. 6. 7. 12 R. 2 Ley. 43. Wut 
in a Court Baron, becauſe it is not a Court of Recozd; ſo in Debt upon an 
Arbitrament, the Law lpeth. * one of the Secondaries ſhewey 
D d 3 ynt9 


mſelfe found n!? bf a Felon, and ſo againſt the Law 8c. but now, they cannot take advantage 


vf it; and afterwards Juvgment was given foz the Plaintiff, 


© Thetford and | hetfords 
Ce, 


— 
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Partition. 


unto the Court a Pꝛeſident, 6 Eliz. Where debt was b2oucht by Sir Tho- 
mas Tyndall, upon a pain fozfeited foz the breaking of a By⸗law in a Court 
Waron againft Tyler; and the party was received to Mage his Law. 


Paſch. 31. Eix. In the Common Pleas, 


CCLXXXIII. Thetford and Thetfords caſe, 


Y Walt the Plaintiff declared, upon the demiſe of the moyety of the Bans 

no2, whereof part of the Tenants were Copy-holders, and part Fres- 
holders, and that A was ſeiſed of the Wannoz, and had iſſue two Daughters, 
and dyed ſeiſed, the Daughters entred, and made partition of the Demeang 
only, but the Services of the Free-holders and Copy-holders did remaine in 
Common; One of the Daughters took Yusband, the Husband andthe Mike 
make a Leale of the moyety of the Mannoz fo the Plaintiff fo2 yearcs by 
wozd, rendzing Kent, the Leſſee entred info the Demeans allotted to the 
TM ike of the Welloz. The Yusband dyed, and the Wife bꝛonght an Action of 
Waſt. Anderſon, By the partition the Demeans are now become in gꝛolle, 
and ſevered from the Þannoz ; And ik partition be made of a Pannoz, ſoas 
the Demeanſes be allotted to one Siffer, and the Services to the other, now 
the Pannoz is diſſolved, yet if the other Siſter dyeth without iue, and her 
part deſcendeth to the other, now if is become a Panno2 againe, which Wind- 
ham and Periam g2anted, See 12. H. 4. 271. And Anderſon was of opinion, 
that the moyety of the Demeans did not paſſe by the words of the moyety of 
the Mannoꝛ, as if one ſeiſed of a Mannoz maketh a Feoffment in Fee of 
part of the Demeans, and afterwards re-purchaſeth them, and then makes a 
Feoffment of the whole Mannoꝛ, and Demeans re-purchaſed, will not paſſe 
thereby, koꝛ they were once levered from the Wannvz, and not re⸗united by 
the purchaſe, Periam, Although that in truth it is not a Mannoꝛ noz any part 
of a Manno, vet if it hath been reputed, the moyety of the Winnoz, it thall 
paſſe by ſuch name, which Anderſon gzanted, but it is not like to cur Caſe. 
Periam, This is an ancient partition, as appeareth by the Uzrrdic, ten peares 
paſt, and alſo it h#h been revuted the mopetp o: the Mannoz, therefoze it 


ſhall paſſe, Windham conceſſit, Periam, The intent of the Gzantoz is the belt 
Interpꝛetoꝛ oftheſc wozvs, without relping ft:t&ly upon the wozds. Ander- 
. ſon, If we ſhall take the intents of men fo2 Law, we ſhall fal into many con- 


fuſtons in our pꝛoceedings, but the L.iw is to judge of the meanings of men 
by their woꝛds, ever in the conſtructions of Wills, the intent of the Tcfta- 


\ fo2s have not had further favour then the wozds Have given leave. As to the 


other point :, It wis argued by Walmſley, that the Leaſe made by the Hus⸗ 
band and Wife without Deed was void, See 1. Ma. Dyer 91. And ik the 
Wrife after the death of her Yusband accepts the Rent upon ſuch a 
Leaſe reſerved, it ſhall not bind her, fo2 the conſent of the Wife ought to be 
at the beginning of it, which cannot be without Deed : Anderſon conceived 
that the ſenſe is not meerly void, See 15. Eliz. Smith & Stapletons Caſe, Plowd. 
431. Periam, The matter is clear, foz although the Plaintiff declares generals 
ly of a Leaſe made by the Husband and Wife, yet the Jury hath found, that 
it was by Indenture, and that is purſuant enough. And ik the Pusband 
and wife make a Feoffment of the wives Land, it is the Feoffment of both of 
them; which Walmeſley g2anted ; It was adjozned. _ | 
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Trinit. 31. Eliz. in the Common Pleas. 


CCLXXXI V. Smallwood and others, againſt the Biſhop of Lich- 
feild and others, Quare Impedit. 


SOT TOI ——— 


TT Umphrey Smalwood, Richard Say,and Thomas Say, Executozs of Wil- Quare Inpt- 


liam Say, bꝛought a Quare Impedit againſt the Biſhop of Coventry any «ir. 


Lichfeild, and M Incumbent, quod permittat præſentare ad Archidiaconatum 
de Derby, which was vcid, Et ad preſentationem Teſtatoris in vita ſua, & 
nunc in retardationem cxccutionis Teſtamenti, did belong to the Executoꝛs: 
Erception was taken becauſe theſe wozds (In retardationem executionis 


Teſtamenti) could not be applyed to a diſturbance in the life of the Teſtatoz. 


Windham,There is not any Walt in the Regiſter of Quare Impedit, upon a 
diſturbante made to the Teſtato2. Anderſon, W gat then ? therekoze no reme⸗ 
dy becauſe no Wait accozving to his ſpectall matter, 25 E. 3. 25. Goods are 
taken out of the poſſeſſion of the Teffafo2, upon which the Executoꝛs bꝛought 
Treſpaſſe, In retardationem executionis Teſtamenti, the Wait abated, foz it 
cunht to be where the Executozs theniſelves were poſſeſſed : Periam, The 
Advowſon it ſeife is valuable. not the pzeſentment, therefoze if cannot be 
ſaid in retardationem; Periam, Befoze the Statute of 4 E. 3.73. In Caſe 
where damages were only to be recovered, the Acton, moritur cum 
perſona , but where the thing it felfe was to be recovered , there the 
Action accrned to the Executozs: Anderſon,* 7 H. 4. 73. Ejectione 
firmæ, of an Ejectment made unto the Teſtatoꝛ was maintained by the Exe⸗ 
cutoꝛs by equity of the Statute of 4 E. 3. cap. 6. And by the opinion of the 
whole Court, the Erecutozs might have a Quare Impedit upon a diſturbance 
nade fo the Pzeſentment : It was objected alſo, that a Quare Impedit doth 
not lye of an Archdeaconry-ſhtp, foz it is not locall, noz any Indenture made 
pf it, but is only a matter of function, but it was not allowed, koz an Arch⸗ 
deacon hath Locum in choro: And by the Statute a Quare Impedit lyeth of 
a Chappell, and by the equity of it, of a Pzebend, &c. See the Statute of 
Weſt, 2. Quare Impedit of a Chappell, Pzebend, &c. It was moved, if the 
Erecutozs had p2elented after the death of the Teſtatoz, whether the Arch⸗ 
deacon cught to receive the Clark of the Zeſtatoz, oꝛ of the Executozs, and 
the opinion of the Court was, That the Biſhop ſhquld have election therein: 
And akterwards Judgement was given, that the TW 2it ſhould abate, foz the 
diſturbance to the Teſtatoz cannot be ſuppoſed new matter (In retardatio- 


nem executionis Teſtamenti) But yet it was agreed, that the Executozs 


might have their ſpeciall Wit upon their Caſe fox the ſaid diſturbance. 
CCLXXXV. Trin. 31 Eliꝝ. In the common Pleas. 


N an Action bꝛought againſt one as Executoz, who pleaded that he refuſed, 
upon wyich the parties were at Iſſue : The Wiſhop did certifie, quod non 
recuſavit, where as in truth he had refuſed befoze the TCommillarp: Fenner 
Ser jeant moved, to have the adviſe of the Court upon that matter, and argued 


that the Court ought to wate to the Commiſſary: Which was denyed by the 


whole Ceurt, fo2 he is not the Officer unto the Court to that purpoſe, hut the 
Biſhop himſelfe is the Officer: And the party cannot aver againſt the cer- 
tificate of the Biſhop, no moze then againſt the Netoꝛne of the Sheriff : And 
the Court was allo cf opinion, that the only remedy foz the Defendant was 


by Action upon the Caſe againſt the Biſhop foz his falſe Certificate: 


Wut if was moved, That the Iſſue joyned upon the refuſall ought to be try⸗ 
ed 


Dickons C aſe; 


ed by Jary, and not by the Certificate of the Biſhop, and ſo was the opinion g 
of Windham and Walmeſley. Periam, Where the Jfſne is whether the Erecu, Fa 1 
toz did refuſe befoze ſuch a dap, oz after, there the tryall ſhall be by Jury, f 


206 Sutton and Holloway and 5 2 
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contrary where the IAllue is upon refuſall generally becauſe the refuſall is be» n but 
foꝛe him as a Judge, às alſo is Neſignation. 3 os 
5 . FFF : p | 
Mich. 31. Elix. in the Common Pleas, vl 31 
CCLXXXVII. Sutton, end Holloway and Dickotz _ ab 
Caſe. | 1 
1 an Ejectione firmæ by Richard Sutton againſt Robert Holloway, any |! naeh 
Thomas Dickons, upon not guilty pleaded, the Jury found this ſpeciall e 
matter, ſcil. That the ſaid Thomas Dickins had not any thing in the Lands du nh 
in queſtion at the time of the making of the Leale, upon which the Action is 1 - fon rig 
bzought, ſcil. Who leaſed by Indenture to the Plaintiff foz certain years; gli . chart 
who centred, and afterwards the ſaid Thomas Dickins, contra Indenturam ſu- ai e 1 
am prædictam intravit upon the Plaintiff, and, If the ſame ſhould bs a goow f je 


Leaſe by Eftoppell was the queſfion; the Jury having found the truth of the g 1 
matter, ſcil. That the Lefſoz had not any thing at the time of the demiſe, i bahn * 
Walmeſley objeded, That the Jury ought not fo find the Indenture, becauſe it gil. u ilhe be 

was not pleaved, foz the Plaintiff dolh not declare upon any Indenture, buk eh le 
the Exception was not allowed, but in old time the Law was ſuch, 22E, 33 fete Intended 
but at this day the Law is otherwiſe, See Scholaſhra's Caſe, 14. Eliz. Plowd. mige bin, theft . 
411. But where a Releaſe oz other walting ought to be pleaded, there ik un 


Eſtoppell. | 


ought to be ſhewed to the Court. Walmeſley,In rei veritate, the Leaſe is void, 


foz a man cannot let Land in which he hath not any thing: but in reſpec ok 


the parties themſel ves, the Leſſozs and Leſſee both are concluded to ſay, That 
is no Leaſe,foz none of them can lay the contrary: But here the Jury which 
is a third perſon, is not effoppe to ſay the truth, but they may find the ſpeciall 
matter and the truth of the Cale, and the Effoppell hath not place there, but, 


the truth of the matter appearing to the Judges, the Judges onght to adjudge dalle friſed i 
upon the ſame,ſcil.Jf a man may make an effecual leaſe of Lands, in which he eile «himſ 
hath not any thing. At another day it was moved by Shurl. Although that the ino his uc 
Jury be not eſtopped, yet the parties themſelves are eſfopped, foz the Law halo he 
makes the Eſtoppell betwixt the parties, and the Law will not permit a man unf te 
to ſay any thing againſt his own Deed being indented, noz any matter £on- Minde Ahe 
tained in it, Periam and Anderſon clearly foz the Plaintiff, That it is a Leaſe. n cen yn 2 
by Eſtoppell and by Periam. It hath been adjudged in the Kings Bench, That wh fait ame 
the Jury in ſuch caſe are compellable upon pain: of Attaint to finde thy, Chithi i 
the Eſtoppell: Walmeſley, Here the Eſtoppell is out of Doozs, foz the triith Wins ww 
of the matter diſcloſed by the Uerdia, not by the parties only maketh the yy44 rl ut 
Eſtoppell, and he much relped upon the caſe of Littleton, 149. a, A anne, 


woman; ſeiſed of Lands in Fee, taketh a Yusband. who alieneth to another 
in Fee, the Alienee leaſehto the Yusband and Wife foz their lives, now 


the Wife is remitted, and ſeiſed in Fee as befoze, here if the Alienee, i. e. Mich, 21 
the Leſſoz, bzings an Action of Maſt againſt the Yusband and Mile, 

the Husband cannot bar the Plaintiff by the truth of the matter; ſcil. the Res (ANY 
mitter of his wife: foz he is eſtopped to ſay againſt his own Feoffment, and | 

his regaking of the particular eſtate to himlelfe and his Wife.: But if in ay | 
an Adioa of Maſt, the Yusbanv make default at the Gzand DiKtells, and wach Ut | 
the Wife pꝛapethto be received, ſhee may well ſhew the whole matter: W bs), Orc o 
here the Jury : Windham, The Plaintiff ought ts have demurred upon the Kit | 
Evidence: Periam, What if the Defendant will not joyne with the Plainfiff dc th 
in the Demurrer 2 Windham, there the Court ought to over-rule them, and if U 


the 


Ad. 32,40 
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Mills and Snow- CBraditocks Long and Hem- 297 
balls Caſe. Caſe. } mings Caſe. 
the parties had demurred upon the Evidence, we ſhould have adjudged upon 
that Evidence, that a man cannot leaſe lands in which he hath not any thing: 
And here, the Eſtoppell could not be pleaded, fo2 the Defendant hath plead- 
ed the generall Iſſue, but if he had pleaded Non demiſit, then the Coppell 
ſhould have Holden place. 


— — 


Paſch, 31. Els. in the Common Pleas. 


CCLXXXVII. Milles and Snowballs Caſe. 


A Juroz did ſurmiſe at the Bar, that he was a Tenant in Ancient de- 

A meſne, and had his Charter in his hand, and pzayed to be exempted from 

the Jury and diſcharged, but the Court did not regard it, but cauſed him to 
be ſwozne, And Windham ſaid, that he might have his remedy againſt the 

Sheriff, and Nelſon Pzeignothozy ſaid, if he had made default and loſt Jſſnes, 
he might ſhew his Charter in the Exchequer upon the Amercement eſtreat- 
ed, and there he ſhould be diſcharged : In that Caſe, it was holden by the 
Conrt, That if a Feoffment be made of a Youſe, and the Deed be delivered 
in the Youſe without other circumſtance, the ſame doth not amount to a Li⸗ 

uma Inter very ofſeiſin, but if he doe any act by which the intent of the Feoffoz appear⸗ 6 

I wy eth, that the Feoffee ſhould have Livery and Seiſin; as if the parties goe of cn 
Lan: pur pole to the place intended to paſſe, fo the intent that the Deed may be de⸗ 

15 (ale, ib! ſivered in that kind, the ſame doth amount to aLivery,by Anderſon, and the 

It to be und! whole Caurl. _ 

yeritate, the Teal 

v thing: but tht 


Priviledge of 
Exempt ion 
from Jurics, 


Mich, 32, and 33. Eliz, In Communi Banco. 


are tontlude us 

len Ce xxXVIII. Bnadſtocks (ſe 
000 1 . 

e Judges ou Obert Bradſtock ſeiſed in Fee of tertain Lands, made a Feoffment in 

leaſe of Nang it Fee to the ule of himſelfe in tail, and foz want of ſuch Iſſue to the uſe Eſtate:, 


o Shurl, Ace ol John Bradftock his Brother in tail, and foz want of ſuch Iſſue to the ure 
are efooged- lo of Henry Bradſtock, another Bother in tail, Provided alwayes, That if Conditions. 
while the laid lohn oz Henry doe goe abont to avoid any eſtate oz demiſe by copy, 
1 made oz to be made of the Pzemiſſes, o2 any part thereof, that then his eſtate 
ſhould ceaſe. Robert dyed without Iſſue, John entred and levyed a Fine, Sur 
conuſans de droit come ceo, &c. of the Land : And the opinion of the whole 
Court was, That this Fine was not any offence againſt the ſaid Pzoviſo, 
fo2 theſe woꝛvs (made oz to be made) doe dot extend to eſtates made oz limi⸗ 
805 — — (aid Feoffment, but only to cftates befoze made, and to be made af- 
er wards. SF | | | | 


Mich. 32 & 33 Elin. In Communi Banco. 
CCLXXXIX. Long and Hemmings Caſe- 


TP a Quare Impedit by Long againſt Hemming and the Biſhop of Glou-- „ 
Aceſter, of the Church of Fcombiller, upon the pleading the Illue was, If * * 
Thomas Long Father of the Plaintiff did enfeoff the Plaintiff of the Wan⸗ 

no2 of Frombillet, to which the Advowſon of the ſaid church was appendant be⸗ 

10  foze he gꝛanted the Advowlon to one Strengt ham who gzanted it to the De⸗ 

kendant, oz not. And the Jury gave a ſpeciall Uerdid, ſcil. That the Abs 

bot of S was ſeiſed ofa capitall Metlſuage in Frombillet, and of one 8 
| eres 


2 


- —— 8 . 
rn 8 „ —— ä — 


Lancaſters 
Caſe. 


. 


Acres of Land there, And that there was a Tenancy holden of the ſaid capi⸗ 
tall £efſuage by ſuch Services, and that the laid capitall Meſſuage 

had been known time out of mind, by the name of the Mannoz of From- 

billet, and that the Advowſon was appendant to it, and conveyed the 

ſaid capitall Meſſuage and Advowſon to the Ring by the dillolution, and from 

the King, to the ſaid Thomas Long, who ſo ſeiſed, without any Deed did en⸗ 

feoff the Plaintiff of the laid Mannoz, and made Livery and Seiſin up, 

cn the Demeſnes, And that the ſaid Thomas Long by his Deed made 

a g2ant of the ſaid Advowſon, to the ſaid Strengtham, and afterwards the 

Free-holver attoꝛned to the Plaintiff ; And by the clear opinion of the whole 

court, here is a ſufficient Mannoꝛ to which an Advowlon may be well appen⸗ 

dant, and that in Lew, the Avvowſon is appendant to all the Mannoz, but 

moſt pꝛoperly to the Demeſnes,out of which at the commencement it was de⸗ 

rived, and therefoze by the attoznement afterwards, within conſtruction of 

of the Law, ſhall have relation to the Livery, the Advowlon did palle inclu⸗ pk 5 
ded in the Livery ; And the gꝛant of the avvowſon made meſne between Inn bah 
the Livery, and the attoznement was void, and afterwards Judgment was . 


given, and a Wait to the Bichop, gzanted foz the Plaintiff. 90 ane 
OM | 


CCLXXXX. Mich. 32 &. 33 Eliz. In Communi Banco. 
\ 
Debr, | Made a Will of Debt againſt B foz the payment of twenty pounds af Hell 
four dayes, ſcil. five pounds at every of the ſaid four dayes, aud in the fh zultit, l 
end of the Deed, covenanted and g2:nted with B, his Trecutozs and Admi⸗ mem ebe retain 
niſtratoꝛs, that if he make default in the payment of any of the lald payments, pi. Wind 
that then he will pay the reſidue that then ſhall be un⸗paid, and alter wards - lj,adthereft! 
A failes in the firſt payment, and befoze the ſecond day B vzonght an action of zm ant 
Debt foz the whole twenty pounds, Jt w.s moved by Puckering Serjeant, umd in one 0 
That the Action of Debt did not lye befoze the laſt bay encurred; And alſo 10 
if B will ſug A befoze the laſt day, that it ought to be by way of covenant, not 
by Debt: But by the whole Court, the action doth well tye foz the manner, "Tg 
foꝛ if one covenant to pay me one hundzed pounds at ſuch a day, an adion Kh, L. d; 
sf Debt lpeth, a fortiori, when the woꝛds of the Deed are covenant and gzant, h 
fo2 the woꝛd covenant ſometimes ſounds in covenant, lometimes in contra, DN 
ſolum ſubjetum materii. | 
4 


3533 it belt m7 
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CCLXXXXI. Lancaſters Caſe, : + Wan n 


ny Wfounger & 


A N Infozmation was agataft Lancaſter fo2 buying of pꝛetended Righfs 


It was found fo2 the Plaintiff, and it wirs moved in arreſt of Judgment, bes Witt, the ave 
cauſe the Info2zmer had not purſued the Statute, in this, that it is not (ef dcp 
foꝛth, that the Delendant noꝛ any cf his Anceſtoꝛs, oꝛ any by whom he claimed, ch : 
have taken the p2ofits, &c. and the ſame was holden a geod, and materiall Yi mt . 
Exception by the Court : and although it ve layed in the Inkozmation, that Aal int 
the Platntiff himſelf hath been in poſſeſſion of the Land by twenty years bes 
foze the buying of the pꝛetended Title, fo2 that is but matter of argument, 
and nat any expꝛelle allegation, fo2 in all penall Statutes the Plaintiff ought 
to purſue the very woꝛds of the Statute, and therefoze by Anderſon, It hath 
been adjudged by the Judges of both Benches, that if an Inkozmation be ex- 
hibited upon the Statute of Ulurp, by which the Dekendant is charged foz 
the taking of twenty pounds fo2 the Loanc and fozbearing ok one hundzen 
pounds foz a peare, there the Inkozmation is not good, ik it be not alleadged 

in 


Bagſhaw and the Earlof & Matheſon and 
Shrewsburies Caſe. | TrotsCaſe. 


— 


in it. that the ſaid twenty pounds was received by any cozrupt 02 deceitfull 
way 02 means : And in the pzincipall Caſe; foz the Cauſe afozeſaid, Judg⸗ 
ment was arreſted. 


Mich: 32, & 33 Eliz: in the Common Bench. 
CCLXXXXIL Bagſhaw ard the Earl of Shrewsburics Caſe. 


Agſhaw bzought a Wait of Annuity againſt the Earle of Shrewsbury, Annuiry, 
fo the arrerages of an Annuity of twenty Marks per annum, g2anted 
by the Defendant to the Plaintiff, Pro Conſilio impenſo & impendendo, The 
Defendant pleaded, that befoze any arrerages incurred, he reguired the 
Plaintiff fo do him Service, and he refuſed, The Plaintiff by replicatien 
Rü: laid, that befoze the refuſall, ſuch a day and place the Defendant died, dif, 
charged the Plaintiff of his Ser vice, &c. And the opinion of the Court was, 
that the Plea in Bar was not good, fo2 he ought to have ſhewed koz what 
manner of Service to doe, the Plaintiff was fo retained, and fo? what kind of 
Der vice the Annuity was gzanted: and then to have ſhewed ſpectally what 
Service he required of the Plaintiff, and what Service the Plaintiff refuſc. 
Another matter was moved, If the diſcharge ſhall be peremptozy, end an ab- 
ſolute diſcharge of the Ber vice of the Plaintiff, and of his attendance, ſo 
that as afterwards the Defendant cannot require Service of the Plaintiff. 
And by. Walmeſly Juſtice, it is a peremptozp diſcharge of the Ser vice, koz 
apa the (i otherwiſe how can he be retained with another Maſter: and ſo he ſhould be out 
ck oy of every Service. Windham contrary, Foz here the Plaintiff hath an an⸗ 


vB i nuity foz his life, and therefoze it is reaſon that he continue his Service foz 
ja ound his life, as long as the annuity doth continue, if he be required: Bot where 
by Puckering fi one is retained but foz one o2 two yeares, then once diſcharged, is perempto⸗ 


Jay encurred; 1 2, and abſolute. 
by way of cobenu FO 


dell lpe io) the w 
at (ach a day, i 


| om - CCLXXXXIII. Matheſon and Trois Caſe, 
» 


Mich. 31. and 33. Fliz in the Common Bench. 


Etwirt Matheſon and Trot the Caſe was, Sir Anthony Denny Ceiſed of 
"or certain Lands in and about the Town of Hertford, holden in Socage, 
; and of divers Pannozs, Lands, and Tenements in other places holden in 
chief by Knights-ſervice, and having Iſſue two Sons, Henry and Edward, Deviſcs-: 
by his laſt Will in writing, deviſed the Lands holden in Hertford to 
Edward Denny his younger Son in Fee, and died ſeiſed of all the Pzemiilles, 
Henry being then within age: After Dffice was found without any mention 
of the laid Deviſe, the Queen ſeiſed the body of the Yetre, and the poſſeſſion 
of all the Lands whereof the ſaid Sir Anthony died ſeiſed, and leaſed the ſame 
foa ſtranger, during the Minozity of the Heire: by foꝛce and colour of which 
Leaſe the Leſſee entted into all the P2emiſſes, and div enjoy them accoꝛding 
to the Demiſe. And the Yeire at his full age ſued Livery of the whole, any 
befoze any entry of the ſaid Edward in the J. and to him deviſed, oz any entry 
made by the ſaid Henry, the ſaid Henry at London, leaſed the ſaid Lands by 
Deed indented to I. S. fo2 years, rendzing Rent, by colour of which the ſaid 1. 
S. enfred, and payd the Rent diverſe years to the ſaid Henry : And aftcr- 
wards by caſualty the ſaid Henry walked over the G2ounds demiſed by him, 
in the company of the ſaid J. S. without any ſpeciall entry oz claim there 
made, I. S. aſſigned his Intereſt to I. D. who entred in the Pꝛemiſſes, and 
payd the Kent to the lapd Henry, who died, and afterwards the Rent was 
payd to the Son and Heire of Henry: * after four and twenty pears after 
| 1 1 the 
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the death of the ſaid Sir Anthony, the ſaid Edward entred into the Land to him 
deviſed by the ſaid Deviſe; and leaſed the lame to the Plaintiff, &c. And 
it was moved here, if this dying ſeiled of Henry of the Lands in Hertford, any 
diſcent to his Heire, ſhould take away the Entry of Edward the Deviſee. 
And by Anderſon cleerly, If here upon the whole matter be a diſcent in the 
Caſe, then the Entry of Edward the Deviſeets taken away, although that 


the De viſee at the time of the diſcent had not any Action oz other remedy, fo; 


it hall be accounted his folly that hee would not enter, and pꝛevent the yi, 
ſcent. But V Vindham, Periam, and VValmeſly Juſtices, were of a contrary 
opinion, Foz a Deviſec by a Deviſe hath but a Title of Entry, which ſhall not 
be bound by any Dilcent, as Entry fo2 Mortmain, fo2 Condition bzoken, And 
after long deliberation they all agzee, that there was not any Diſcent in the 
Caſe, foz by the Deviſe, and the death of the Deviſoe, the Frank⸗tenant in 
Law, and the Fee was veſted in the Deviſee Edward: And then when the 


Queen ſeiſed, and leaſed the ſame during the Nonage of Henry, and the Lel, 


ſee entred, he did wꝛong to Edward, and by his Entry had gained a fortions 
Eſtate in fee, although he could not be ſaid pzoverly a Dilleiſoz, noꝛ an A batoz: 
And afterwards hen Henry after his full age, when by his Indenture he lea⸗ 


ſed without any ſpectall Entry, ut ſupra, and by colour thereof the Leffeg en 


fred, now he is a w2ong Doer to Edward the Deviſee and by his Entry had 
gained a wzongfull Poſſeſſion in Fee: and then the paying of the Rent to 
Henry, no2 the walking of Henry upon the Land without any [pectall claim, 
did not gain any Seiſin to him: andiſo he was never felled of the Land, and 
could never dye ſciſed, and then no Diſcent , and then the Entry of Edward 
was lawfull, and the Leaſe by him made to the Plaintiff was good: And 
ſo Judgment was given foz the Plaintiff. 


Mich, 32, &. 33 Eliz. in the Common Bench, 
CCLXXXXIV. Greenwood and Weldens Caſe. 


| N a Replevin between Greenwood and Welden; The Defendant made 
Tonuſans as Bapliff to John Cornwallis, and ſhewed how that ſeven acres 
of Land called Pilles, is locus in quo: and at the time ef the taking were hol⸗ 
den ok the ſafd Cornwallis by certain Rent, and other Services: And foz2 


Rent arreare he made Conuſans, as Bapliff to Cornwallis. The Plaintiff 


pleaded out of the Fee of Cornwallis, upon which they were at Illue: And 
if was found that the Plaintiff 13 ſeiſed of ſeven acres called Pilles, Holden of 
Cornwallis, ut ſupra ; ut the Jury ſay, That locus in quo doth contain two 
acres, which is called Pilles, and theſe two acres are, and then were, holden of 


Agsmondeſham of the Middle-Temple : And if upon the whole matter, videbi- 


tur Curiæ, &c. And by the opinion of the whole Court, ont of his Fee upon 
that matter is not found, fo2 although it be found, that the two acres be hol- 


den of Agmondeſh. yet it may be that they are within the Fee of Cornwallis, 


fo2 it may be that Cornwallis is Loꝛd Paramount, and Agmondeſham Deſne, 
and then within the Fee of Cornwallis ; And therefoze foz the tncertainty of 
the Uerdic, a Venire facias de novo was awarded. 


Mich. 32. &. 33. Elis. in the Common Bench. 


CCLXXXXV. Biſhop and Ha recourts Caſe. 


1 Nan Action upon the Caſe, The Plaintiff declared, that the 5. Junk, 36 
Eliz. the Defendant (in conſideration that the Plaintiff the ſame day and 


rear, ſold and delivered tothe Defendant a Yozſe) did pꝛomiſe fo pay the 
| | | Plaintiff 
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Ny latatuik a hu..d2ed pounds in Trinity Lerm then next enſuing , and ſhew⸗ 
ed that the Term began 7 Junii after : And upon Non aſſumpſit pleaded, it 


was found foz the Plaintiff. And it was moved in arreſt of Judgment, That 


it appearcth upon the Declaration, that the Plaintiff hath not cauſe of Acti- 


on, fo2 the Trinity Term intended is not yet come, foz the day of the Aſſump- 
fr is the fifth of June, and the fourth day was the firſt day of the ſaid Term, 
ſci]. the day of Eſloines, and the ſeventh vay 4. die poſt, and then the pꝛomils 
being made at the day afozeſatd, after the Commencement of the ſaid Term, 
the ſame is not the Term intended, but the Plaintiff muſt erpec the perkoz⸗ 
mance of the pꝛomiſe untill a year after: And of that opinion was Anderſon, 
but the three other Juſtices were ffrengly againſt him to the contrary, foz 
by common intendment amongſt the people, the Term ſha}l not begin untill 
4. die poſt, and ſo it is ſet down uſually in the Almanack ; And afterwards 
Judgment was given foz the Plaintiff. 


CCLXXXXVI. Mich. 32. G. 33. Elz. in the Gommon 
; Bench. 


Ooper Ser jeant came to the Bar, and ſhewed that A. Tenant in tail, the 
Remainder over to B. in Fee. A. fez a gzeat ſumm of money ſold the 
Wand fo J. S. and his Yeires, and foz aſſurance, made a Fecffment in Fee, and 
tevied a Fine to the ſaid 1.S. to the nſe of the ſ:id J. S. and his Heires: And 
note, that by the Indenture of Wärgein and Sale, A. covenanted to make 
ſuch further Aſſurance within ſcven daies, as the ſaid J. S. ez his Heires, eꝛ their 
Ccuncell ſhould deviſe 2 And ſhewed, that befo2e any further allurance was 
made, the ſaid J. S. died, his Son and Yrire being within age: And now by 
adviſe of Councell; and of the Friends of the Infant, it was deviſed that foz 
ſuch turther aſſurance and cutting off the Remainder, a common Recovery 


ſhculd be ſuffered, in which the ſaid Infant chould be Tenant to the Præcipe, . 


ommon Re- 


and ſheuld vouch the Uendoz, and becauſe that the laid Term of ſeven yeares covery ſuffered 
ts almeſt erpired, and that the laid Recovery is intended to be unto the uſe by ao Infant 
of the ſaͤid Infant and his Heires, it was p2.yed that ſuch a Recapery might by his Guardi- 


be reteived and allowed. And two Pꝛeſidents in ſuch Caſe were ſhewed in the“ 


time at this Queen: one the Tale of the Earl of Shrewsbury, and the other one 
Wiſemans Caſe: But the Juſtices were very doubtfull what to do; But at 
leſt upon good aſſurance of people of good Credit, that it was unto the uſe of 
the Inkant, and upon the appearance of a good and ſufficient Guardian foz the 
Inkant inthe Recovery, who was of ability to anſwer to the Infant if he 
thould te deteived in the paſſing ef that Recovery; and upon conſideration 
had cf ihe two Pzeſidents, and upcn Affidavit made by two Witneſſes, that 


the ſtd intended Recovery was to the ule of the Infant, the Recovery was res 
tei ved, and allowed. 


Mich. 22, & 33 Ez. in the Common Bench. 
CCLXXXXVII. Cottons Caſe. 


by was found by ſpeciall Uerdic, that Berwich and Teſdall ſeiſed of certain 


Lands, conveped the ſame to Sir Thomas Cotton fo life, the Remainder to Fn leviegra 
'S 


William Cotton, & primogenito filio ſuo, & þxredi maſculo & fic de primo- 
genito ad primogenitum dict. William. the Remainder to the right Yeirs of 
the body of Sir Tho. Cotton, and William Cotton lawfully iNuing; the Re- 
matnder to the right Heires of Sir Thomas Cotton: William had Iſſue a 
Don bozne bere ta England, and went beyond the Sea to Antwerp, and there 
eontinutng, and his Sen being within age in England, Sir Thomas Cotton 
Ce 2 icvied 
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levied a Fine of all the Land, ſur conuſans de droit come ceo, &c. And after, 
wards by Jndenture covenanted to ſtend ſetfed tc the uſe of himſelf fox life, 
and at:crwards to the uſe of Robert Cotton his Son in Fee: William died 
at Antwerp, his laid Bon being within age in England, Ser Tho. Cotton died, 
Robert cutred, and leaſed the Lands foz veares to Sary, and the Anfant Son 


—— 
— — 
— 


and Heireſ of William leated the Land to one Chewne at Mill, who entrey 


and ouſted Sary, who thereupon b2cught Ejectione firmæ. It was here hol⸗ 
den by the Court, that Dir Thomas Cotton wis Tenant fo life, the Kemain⸗ 


der to William fo term of his life, the Remainder to the Heires of both their | 
bodies illuing: Do as unto one Popety Sir Thomas Cotton had an Eſtates 


tail dependent upon the ſaid Eft ates foz like; and lo the Fine levied by him 
was a Bar to the $ilue of William foz a P3yety. And as to the other Moyety 
they held that the ſad Fine was not any Bar, bit khat the party interel⸗ 
ſed at the time might avoid the Fine at any tim: during his Honage, and 
five peares affer, koz William his F ither wis not bound vy the Statute cf 4 
H. 7. becauſe at the time of the Fine levied, he was bepond the Deas, and al, 
though he never returned but died there, vet by the cquity of the Statute his 
Iſſue ſhall h:ve five yearcs akter his death to avoid the Fine, ik he were of 
full age, and if he were within age, then during his Ponage, and live 
peares after. At another day the Caſe was argued and put in this manner, 
viz, Lands were given to Sir Thomas Cotton foz like, without Impeach⸗ 
ment of Tac, the Kemainder over to Cheny Cotton his eldeſt Son, & pri- 
mogenito filio & hæredi Maſcato, of the laid Cheney, & fic de primogenito 
filio in primogenitum filium, the Remainver to the Yeires {P.iles of the bos 
dy of the ſaid Cheney, and ic2 want of ſuch 4Tue, the Remainder fo William 
Cotton his ſecond Son, & primogenito filio, in primogenitum filium, the Res 


mainder over tothe laid Sir Thomas, and the laid William, and the Beires 
Males cf their bodies lawſully begotten. Cheny Cotton died without Jue, 


VVilliam having Iſſue, went beyond the Sea, Sir Thomas Cotton; 
19 Eliz. levieda Fine with Pꝛoclamation, and afterwards VVilliam the Fas 
ther died in Antwerp, his Don being within age, Sir Thomas by Indenture 
limited the ute ok the Fine to himſelke koz like, the Kemaiader over 
to Robert Cotton his thin d Son in Taile, Bir Thomas died (but it doth not 
appear at wht time) VVilliam the Son being pet within «ge entrep.Cbut non 
conſtit quando) and 31 El'z leaſed the Lands to the Defendant at Will. 
Drue Serjeant argued fo2 VVilliam Cotton, And he conceived; that V Villiam 
the Father had an Eſtate⸗tail, and then the catry cf VVilliam the Son was 
conxeable koz the whole: But admit ing that it is net an Eſtate⸗tail in 
VViliiam the Father koz the whole, pe he hath bp the ſecond Reminder an 


Eſtate tail in the P. pety, and then his Entry good as to one Mopety; and 


then Robert being Tenant in Common cf the d' her Horetp, his Weffee withs 
cut an actuall Duſter cannot maintain en Ej ctione firme againft the Leſlee 
of his Tompanion. And he conceived here is a goed Ettate⸗t.eil in VVilliam 
Cotton by virtue of the Wimitation to VVilliam, & progenito filo & hæredi 


Maſcato ipſius Guliel. & fic de primogenito filio in primogenitum fti:um,&c. 


foꝛ accovindg to the Statute of V Veſt. 2. the will of the Done cnght to be £b- 
ſerved, and here it appeareth that the intent of the Wonoz wes ko create 
an Eſtate⸗tail, although the wozds cf the Elivitction do not amount fo ſo 
much. And the Effates mentioned in the Statnte afczeſaid, are not Rules 
fo2 Entailes, but onelp Examples, as it is faid by Trew, 33 E. 3 F. Tail 5, 
and ſee Robeiges Taſe, 2 E. 2.1 Fitz. Tail: and 5 H. 5 6. Land given to A. 
and B. ux ori ejus, & hæredibus eorum & aliis hæredibus dicti A. ſi dict. hære- 
des de dictis A. & B exeuntes obierint {ine hæredibus de fe, &c. and that was 
holden a good Entail; ſo a gilt to one and his Yeires, ſi hæredes de carne 
ſua habuerit & ſi nullos de carne ſua habuerit revertatur terra, and adjudged a 
good tail: @9 39 E. 3. 20. Wand given to Pasband and Mile, & uni 9 8 
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de corpore ſuo ligitime procreat. & uni hæredi ipſius hzredis tantum, And that 
was holden a good Taile; and fo he concetved in this Cafe, that although 


the woꝛds of the Limitation are not apt to create an Eſtate⸗tail accozding to 


the ph2aſe and ſtile of the ſaid Statute of Welt. 2. pet here the intent of the 
Donoz appears to continue the Land in his Pame and blood, fo2 William the 


Hon could not take with his Father by his Limitation, fe2 he was not in re- 


rum natura, and therefoze all ſhall veſt in William the Father, which ſeg 
18 E. 3 Fitz, Feoffments & Fait, 60. Now it is to ſee, if upon the Limitatiort 
to Sir Chomas Cotton and William his Don, by which the Remainder is li⸗ 
mited fo Sir Thomas Cotton and William, and the Heires Males of their bo⸗ 
dyes iſſuing, the ſaid Dir Thomas Cotton and William have a jopnt Eftate; 
taile, in reſpec that the Fffne of the body of the Son, may be Heire of the bodp 
of the Father: and ſo becauſe they might have one Heire which ſhall be in⸗ 
heritable to his Land, it ſhall be one entire Eſtate⸗taile in them: But he 
conceived that they are ſeverall Eſtate⸗tailes, and that they are Tenants in 
Common of an Eſtate⸗taile, 3, & 4 Phil, & Mar. Dyer 145. Land given to 
the Father and Son, and to the Heires of their two bodies begekten, the Ne⸗ 
mainder over in Fee, the Father dieth withont other Aue, then the Son only, 
and afterwards the Son dieth without Iffue, a ſtranger abates: Oz if the 
Son hath made a Diſconfinnance, if he in the Kemainder ſhall have but 
one oz two ſeverall Formedons was the Murftien. And by Saunders, Brook, 
and Brown, but one Formedon, and Quere left of it; pet admitting that, pet 
notwithſtanving that, it might be that they had ſeverall Effate-tatles, 17 E. 
3.5 1.78. Land given fo a man and his Siſter, and to the Yeires of theie 
two bodies illuing, they have ſeverall Eſkate⸗tailes, and pet one Formedon, 
And ſee 7 H. 4.85. Land given to a man and his other, oz to her Daughter 
in Taile, here are ſeverall Entailes And here in the pzincipall Caſe, Sir 
Thomas Cotton hath one Boyety in Taile expectant upon his Eſtate foz life £ 
and therefoze as to the Yoyety of SirTho:nas Cotton he is bound by the Fine. 
And the other Poyety is left in the Don, who may enter foz a Fozfeiture 
upon the alienation made by his Father, as well in the life of the Father, as 
afterwards. Now alter this Fine levied, the enfry of William the Son by 
virtue of his Reinainder is lawkull after the death of Sir Thomas, althongh 
that VVillam the Father was bepond the Dea at the time of the Fine levied, 
and there afterwards died, V Villiam the Son being within age. The woꝛds of 
the Dtatute of 4 H.7.are,Dther then WWcomen Covert, o2 out ofthis Realm. 
xc. ſo that they oꝛ their Heires make their Entry, xc. within five peares after 
they return into this Land, &c. So that by the bare letter of the Act, VVIII. the 
Don bath not remedy, no? releaſe by this Ag againſt the Fine, becauſe that 
VVilliam the Father died beyond the Sea, without any return into Enpland, 
vet by the Equity of the Statute he ſhall have five yeares to make his Claim, 
although his Father never return, fo2 if ſuch literall conſtruction chould be 
allowed, it ſhould be a gzeat miſchief, and it ſhould be a hard Erpoſition, foz 
this Statute onght to be taken by Equity, as it appeareth by diverſe Caſes, 
19 H,8.6. My Uncle doth viſſeiſe my Father, and akterwards levies a Fine 
with pꝛaclamations: my Father dieth, and after within five veares my 
Uncle dies, that Fine is no War to me, yet the Exception doth not help me, 
fo2 Jam Heire to him that levied the Fine, and fo pꝛivy to it, but my Title 


to the Land, is nct as Heire to my Uncle but to my Father: So if an In⸗ 


fant after ſuch a Fine levied, dieth befoze his full age, his Heir may enter 
within five yeares after, and yet that Caſe is cout of the Letter of the Sta⸗ 
tute. And by Brown and Sanders, If the Diſſeiſee dieth, his Mike enfient 
with a Son, the Willeiloꝛ levieth a Fine, the Son is bozn, although this 
Son is not excepted er pꝛellp by the woꝛds, becauſe not in rerum natura at the 
time of the Fins levied gt. vet ſuch an Inkant is within the equity and mean⸗ 
ing ol the ſatd Statute. Dee the Caſe betwirt Stowel and Zouch, Plow, Com: 
+3 966, 
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366. And by him, It w. holden, 6. Eliz. that a an Inkant brought a Form» 
don within age, and avjudged maintainable, although the wozds of the Sta⸗ 
tute be, That they (hall take thetr Actions oz lawfull Entries within five 
pears after they come of full age: 
Thomas being Tenant foꝛ life, levyed a Fine, which is a Fozfeiture, he in 
the Remainder is to have five years after the Fine levyed,in reſpect of tho 
pꝛelent foafeiture, and alſo five years after the death of the Tenant fo2 like: 
And that was the caſe of ' one Some adjudged acco2dingly in the Common 
Pleas : It hath been obj2ced on the other üde, That the Defendant entring 
by celo2 of the Keaſe at ill made fo him by William who was 
an Infant , that he was a Dilleiſoz as well to the Infant as to the 
Leſſo2 of the Plaintiff, who had the moyety as Tenant in common with 


the Infant , and then when the Leſſo2 of the Plaintiff entred upon the 


Defenpant, and leaſed to the Plaintiff, and the Defendant entred and ejeacy 
the Plaintiff, he is a Dilleiſoz; to which he anſwered, That the Defendant 
when he entred by the Leaſe af Will, he was no Dilleiſoz, foz ſuch a Leaſe 
of an Infant is not void, but only votdable, 8c. and then a ſufficient Leaſe 
againſt the Plaintiff, although not againſt the Inkant. Beaumont Serjes 


ant, to the contrary; By this manner of gikt, William the Don tcok nos 


thing, but the eſtate ſefled only in William the Father, but not an eſtate 
taile, by the wozds,haredi maſculo, & c. And voluntas Donatoris, withont ſuf⸗ 
ficient woꝛds cannot create an eſtate tail, but where the intent of the Denoz 
is not accoꝛding to the Law; The Law ſhall not be conſtrued accc2ving to his 
intent. but his intent ſhail be taken acco2ding to the Laws; And he held that 
Sir Thomas and William had ſeverell eſtates in tail, and ſeverall mopeties. 


and not one entire eſtate, and here, upon all the matter, Sir Thomas is Te⸗ 


nant fo2 life of the whole, the Remainder of one moryefy to him in tail, the 
Remainder of the other mopety unto William in tail, and, debe ſic ſtantibus, 
Sir Thomas levying a Fane of the whole, now as fo one moyety which the 
CTonuſoz had in tail, the Fine is clearly good, and ſo as to that, Robert the 
Leſſo2 of the Plaintiff hath a good tytle, cs to the ſatd moyety, and as to the 
her moyety he conccived alſo, that William is bound, foz this Statute ſhall 
not be conſtrued by Equity, but ſhall binde all who are expꝛellp excepted, and 
that is not William the Bon, fo2 his Father never returned, and then his 
Peire is not releived by the ſtatute ; 
the time of the Fine levyed, ſcil. fo2 the Fozfetture, and becauſe he hath ſurs 
ceaſed the time, foꝛ the ſaid Right of Entry, he ſhall not have new five pears 
after the death of Tenant foz life, foz he is the ſame perſon, and the lecond; 

ſaving which p2ovides foz future Rights, extends to other pcrſons then theſe 


who are intended in the fir ſaving, and he who may teke advantage of the 


fir ſt ſaving, cannot be rele1ved by the ſecond ſaving, fo2 no new title doth ac⸗ 
crue to him in the Reverſion cz Rematnder, by the death of Tenant foz life, 
foꝛ that title accrned to him by the kozfeiture, ſo as the title which he hath by 
the death of ihe Tenant foz life, is not the title which firſt accrued unto him: 
Alſo by this Fozfeifare, the oſtate foz life is determined as if Tenant fo life 
had been dead, foz if Tenant fo2 life maketh a Feoffment in Fee, the Lefſoz 


may have a Wait of Entry, ad terminum qui præterijt. Fitz. 201. which 


pꝛo ves, that by the Fozfeiture the cſtate is determined, and then no new 
title doth accrue to him in the Remainder,by the death of the Tenant foz life, 
but that only which he had befc2e the altenatton, ſo that his non-claime after 
the five years ſhall bind him, 
Right to a mopety, and Robert the Leſſo2 of the Platntiff a Right to the o⸗ 
ther moyety, and the Infant leaſeth unto. the Defendant at Mill, who en⸗ 
treth, now is he a Dilleilez as well to Robert as fo the Infant: Then tf-the 


Defendant be Diſſeiſo2 and hath no title by the Infant , Robert who hath 


Night in a moyety map well enter into the whos, (02 he hath the poſſeſſion 
per 


And he allo argued, that here, when Sir 


Alſo William had a Right of Entry at 


Then, when William the Inkant having a 
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per my & per tout by his Entry, and then when the Dekendant doth eject him, 
he hath good cauſe of Action. And after at another day the Caſe was moved, 
and it was a greed, That fo2 one moyety the Infant is bound, foz Sir Tho- 
mas had an eſtate tail in a moyety, foz he was Illue of the body of the Conu- 


Father, but ut u. 


1 Cheyney aud Smiths 
Caſe. 
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£02, but fo2 the other moyety, the Fine levyed by Tenant foz life, William 

the Father being then Tenant beyond the Sea, It was holden by Anderſon, 

Windham, and Walmeſley, that the Infant was not barred, notwithſtanding 

the objection aboveſaid, That William the Father never returned info Eng- 

land, and notwithſtanding the words of the Statute of 4 H. 7. And by 
Walmeſley, If an infant make his claime within age it is ſufficient to a⸗ 
void the Fine, and yet the ſaid Statute ſeems to appoint to him time within 
ive peares after his full age. ſo that accozding to the very wozds, a claime 
made befo2e 02 after ſhould be vain, yet in Tquity,although he be not compel⸗ 
lable to make his claime untill the time allowed by the Statute, pet if he 
make it befoze,it is good enough. And by Anderſon, Although that William 
the Father did not returne, yet ik he makes not his claime within four years 
after the death of his Father being of full age, and without any impediment, 
&c. he ſhall be barred, Af in ſuch caſe a man hath many impediments, he is 
not compellable to make his claim when one of the impediments is removed, 
but when they are all removed. So ik the Anceſtoz hath one of the 
ſaid impediments, and dyeth befoze it be removed, and his Heire is within 
age, oz hath other impediment, he is not bound to make his claime till five 
years after his impediment is removed. And Somes caſe cited befoze was 
holden and agreed to be good Law, fo2 the Foꝛkeiture may not be known un- 
to him, And as tothe objection againſt the Leale at Mill, becauſe it was 
made by an Infant, and no Rent reſerved upon it, no2 the Leaſe made upon 
the Land, and therefo2e the Leſſee ſhould be a Dilleiſoz, To that it was ans 
ſwered, Be the Defendant a Diſſciſoz, o2 not, it is not materiall here, fo2 if 


the Plaintiff hath not title accozding to his Declarafton, he cannnt recover, 


whether the Dekendant hath title oz not, koz it is not like unto Treſpaſſe 

where the very without other title is good, contrarp in Actions as 

gaintt all who gave not title, but in Ejectione firmæ, if the title of the Plain 

fiff be not good and ſufficient, be the title of the Defendant good oz not, he 

47 not 2 And afterwards Judgment was giden foz the Defendant; 
1, 33. IIZ. | 


Mibh. 32 & 33 Eliz, In Communi Banco. 
CCLXXXXVIII. Cheyney and Smiths Caſe. 


| N an Ejectione firmæ by Cheyney and his Wife againſt Smith: The 
1 Plairttiffs declared upon a Leaſe made by the Mater of the Houſe oz Col⸗ 
ledge of B. Thomas of Action in London fo 1 S who aſſigned it over to Kne- 
vit, who by his Will deviſed the ſame to his Wife, who he made alſo his Ex- 
ecutrix, and dyed, and afterwards hee took to Yusband one Waters, and dy⸗ 
ed; Waters took Letters of Adminiftration of the Goods and Chattells 
of his Mile, and afterwards leaſed to the Plaintiffs : And upon not guilty 
they were at Iſſue. And it was given in Evidence, That the Leaſe given in 
Evidence, was not the Leaſe whereof the Plaintiffs had declared, foꝛ the oꝛi⸗ 
ginall Leaſe ſhewed in Court, is, Maſter of the Houſe oz Yoſpitall, where the 
Leaſe ſpecified in the Declaration is, Maſter of the Youſe oz Colledge, 38: 


E. 3. 28. And ſome of the Juſtices conceived that there is not any materiall 


Uariance (but if the parties would, it might be found by ſpeciall Uerdic) 

Fo2 by them Colledge and Yoſpitall are all one. And afterwards the Court 

moved the Plaintiffs to pꝛove if the wife were in as Executrix, oz as Wega⸗ 
tee; 
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tee, koʒ by Anderſon, and Periam, untill election be made he ſhall not be (aid 

to have it as Legatee, eſpectally if it be not alleadged in fac, that all the 
debts of the Teſtatoꝛ are paid, and Anderſon doubted, although that it be al, 
leadged, that the debts be paid, If the Erecutoz ſhall be ſaid to have the ſaid 
Leaſe, as a Legacy befozc ſhe hath made Election, vi. Weldens Caſe, and pa- 
ramonts Caſe in Plowd, And afterwards it was given in Evidence, That 
the wife after the death of the Husband had repatred the Bankes of the Land, 
and pꝛoduted Witneſſes to pꝛove it, as if the ſame ſhould amount fo claime 
it as a Legacy, and the Court ſaid, that that matter ſhould be referred to the 
Jury : And it was further ſhewed in Evidence, that the ſaid Wife Execu 
trix, and her ſaid Yusband Waters fozmerly made a Leaſe by Deed, reciting 
thereby, that where the Yusband was poſſeſſed in the right of his ſaid Wife 
as Executrix of her firſt Yusband, &c. And by the opinion of the whole 
Curt, the ſame was an expzeſſe claime as Executrix; and then when the 


Wife dyed, ik the Yusband would have advantage of it, he ought to take 


Wetters of Adminiftration of the Goods of her firſt Husband, and not of the 
Wife, but if thee had claimed the Land and the Term in it as Legatee, any 
had not been in polleſlion, Adminiffration taken of the Kights and Debts 
of the Mike, had been good as to that intent, that his Mike was not actually 
polleſſed of if, but only had a Right unto it, and of ſuch things in Action, the 
Pusband might be Trecutoz oz Adminiſffzato2 to his Wife, but here they 


have failed of their title: The Adminiſtration being taken of the goods of 


the Mile, where it ſhould be of the Goods of the Teftatoz the firſt Husband, 
And foz this caule the Plaintiffs were non⸗ſuit, and the Jurp diſcharged. 
And it was agreed by all the Juſtices, that if the Wife befoze Election had 


taken Mus band, that the Yusband might have made the Election in the Cale 


alozeſaid. 
Mich, 32. and 33. Fliz, In Commini Banco. 
CCcLXXXXIX. The Lord Cobham and Brownes Ciſe. 


Ty Caſe between the Loꝛd Cobham and Browne, was, that the Abbot of 


Grace was ſeiſed of the Pannoz of Graveſend in the County of Kent, 


which Mannoꝛ doth extended to the Pariſhes of Graveſend, and Milton, and 
that the ſaid Abbot and all his Pzeveceſſozs, 8c. time out of minde, &c. have 
had a Water-Tourt within the ſaid Pannoꝛ, which Court had been holden at 
Graveſend Bꝛidge in the end of it, aud that all the Inhabitants within the 
ſaid Pariſhes, which have Boates either entirely o2 joyntly with others, and 


have uſed to franſpozt oz carry paſſengers from Graveſend to London, & e 


contr- and have uſed to faſten their Boates at the ſaid Bꝛidge of Graveſend; 
have uſed to do ſuit at the laid Court, and there have uſed fo enquire of all 


mil⸗oꝛders, and mil-demeanozs of Mater⸗men there, and that the ſaid Abbots, 


& c. have uſed to have the Fines and Amercements of the ſame Court, and 
conveyed the ſaid Mannoꝛ to the Plaintiff, and that at a Court there holden, 
The Defendant being lwoꝛzne with the reſidue of the Enqueſt to enquire of 
ſuch dil⸗oꝛders, refuſed to give his Merdick, fo2 which foz the ſaid. contempt, 
the Defendant, by the then Steward was amerced twenty chillings, - fo2 the 


which Amercement the Plaintiff bzaought an Action of Debt: It was mo 


ved by Beaumount Serjeant; That the Action did not lye, foz the Pzeſcrips 
tion upon which the Action is gꝛounded is not good, firſt, he claimes to have 
this Court within his Mannoꝛ, and as a thing appertaining to it, and pet he 
claimes ſuit at his Court of all the Inhabitants of the ſaiv two Pariſhes, and 
to have them Suitozs at it, being meer {frangers to the Mannoꝛ, and which 
do not hold of it, fo althongh it be alleadged, that the laid Pannoz doth extend 
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in the laid Pariſhes, yet the ſame doth not pꝛove that every part of the ratd : 


Pariſhes is within the laid Mannoz, and if it be not ſo, the Pꝛeſcription map 
extend as well to all the County of Kent, as wel as to the ſaid tw Pariſhes,foz 


ſuch a Pzeſcription cannot bind but thoſe which are Tenants of the ſai 


Yannoz, and cannot ertend to rangers, which ſee 21 H 7. 40. The Cate ot 
Pound-bzeach, Becondlk, it is not alleadged here, that the Steward pught and 
had uſed to alleſſe Amercements, foz by the common Law no Steward hath 
authozity to allelle Amercements oz Fines in a Conrt Baron, fo2 there the 


Suifozs are Judges and not the Steward, and that this Water-Tourt is a 
Court Baron, it appeareth by the Declaration, fo2 there it is ſaid that it is 


a Court belonging to ſuch a Dannoz, and that prima facie ſhall be meant a 
Court Baron, ik the contrary be not ſhewed, Vi. Fitz, 75. g. Thirdiy, it is not 
ſhewed that the Amercement was afferred, which ſee ib. 75. Harris Serjeant, 


to the contrarx: This Court upon the whole matter is in the nature of a 
Leet, fozthe rekozmation of miſ-o2zvers between the Uaätermen; any 


the pꝛelcription here will warrant \ach a Court well enough, And there 
are many Courts in England which are not Tourt Barons, but gꝛaunded ups 
on Pꝛeſcription, 40 E. 3. 17. The Court bekoꝛe the Thancelloz of Oxford, : 
Pzeicription to have Swan mote, and it is reaſon that this Pelcription 
ſhould hold place, foz here 1s quid pro quo, fo2 the Matermen receive their 
carriage and loading at this Bridge, and alſo diſcharge their loading there, 
and they ule fo faſten their boates there, and therefoze in liew of that bene- 
fit, it is reaſon that they be attendant at the Court which is upon the ſain 
Bꝛzidge, and upon that reaſon is the Pzeſcription of Toll Traverſe, 5 U. 7. 
9. And to have a Land Bird, 2 K. 3. 15, And toll of every Uoficll which 
paſſeth the River, 21 H. 7. 16. And this Court map be a Court within the 
WPannoz, and pet no Court Baron, but in the nafure of a Leet, and the Pꝛe⸗ 
ſcriptton ſhill be good in Law by reaſon of the recomp2nce to the Suitozs; 
and then, ik it be not a Court Baron, but rather in the nature of a Leet, then 
it followes, that the Suitoꝛs are not Judges but the Steward, and it behoves 
not to pzeſcrive foz the Amercement, koꝛ that is incident fo a Court Veet, fo2 
ofherwiſe how can the Suitozs be compelled to doe their ſuit at it, oz their 
dekaults, oz contempts at the ſame be puuichede and as to the afferring of the 
Amercement, it needs not here, koz it is a Fine fo2 the open contempt, and. 
deſpite done unto the Court, and not an Amercement, and it map well be 
allefſed by the Steward alone, vi. 23 H. 8. Br, Leer, 37, Drill Serjeant, to 
the contrary ; . Foz this Pzeſcription is not reaſonable, to dꝛive ſtrangers to 
doe ſuit at a Court Baron, foz there is ſufficient conſideration in the Taſe of 
Tenants of the Bannoz; koꝛ it may be at the beginning, the Tenancies were 
given upon ſuch conſideration to doe ſuch ſuit: But in the principall caſe,. 
the Pzeſcripftionis their ound. and therefoze unrealonable, becauſe without 
conſideration, 22 E. 4. 43, ſee the caſe there, and 21H. 7. 20. A cuſtome als 
leadged, that if any Tenant diſtraine the Beaſts of another Damage Fea- 
lant, That he ought to bꝛing ſuch Beaſts to the pound oi the Lozd of the Man⸗ 
noz; and if not, That at the next Court he ſhould be amerced twelve pence, 
and the ſame was holden no good cuſtome, becauſe againſt common Right 
and common Law : Puckering Derjeant : If this Court ſhall be reputed in 


Law a Court Baron, then the P2eſcription, fo2 the manner of it is not good, 


fo2 in ſuch caſe, the Amertement cannot be alleſſed by the Steward Wut he 
held, that this court is in the nature of a Court eet, and net a court Baron, 
and al! Inhabitants within the Pzecinc of it, are bounden to doe their ſuit at 
it by reaſon of their Reſtancy, and their trade there, if they have Woatcs, oz - 
ſhares in Boates, and ſuch court is koꝛ the better government of ſuch UW atcrs 
men, and the exerciſe and pꝛactiſe of their trade, and foz the redzefſing of miſ⸗ 
demeano2s betwirt them, and ſo this court hath a reaſonable commencement, 
being inſtituted foz the publick good, and if rullomes which concerne the 
| Fk f T pi vate 


ts, 


_ Green and nn 
Caſe. 


pꝛivate benefit of any be allowable as the Mavoꝛ and Burgeſſes of a Town 
pzeſcribe to have of every Tun which cometh in anp Ship into their Pozt 


and put upon the Land 6 d. foz Toll. See 21 H. 16. A fortiori, a Cuſtome 


oꝛ Paeſcription which concerns the publick good, is good: f it is not fkrange 


that ſuch Court hath been maintained by Pꝛelcription, fox the Court of Stan- 


neris is lo without any commoncement oz erredton, but by Cuftome, And 


although that of a thing Toll cannot be paid at any Market foz things bꝛought 
to Market, but foꝛ things ſould, vet by cuſtome Toll ſhall be paid foz every 


thing bzought to Market, and fc2 the ſtanding of the Seller | there; fo2 the ſale 
of Uicuals is fo2 the geod of the Common-wealth, which thing is the gꝛound 


of the Pzeſcription in the pzincipall Caſe, and therefoze the P2eſcriptton in 


the manner of it is good: and ik the p2cſcription be good foz the Court, then to 
have a Steward to keep the Court, to aſſeſs Fines ſoz contempts & diſozders 


is good without any ſpeciall pꝛeſcription, foz it is incident ta it. Periam Jyg, 

ſtice, If it be a Conrt-baron then cannet the Steward impole oz allelle anp *: 
Fine: which Windham granted, but he conceived it is not a Court⸗baron, but 
a Court by pzeſcription. Periam, If the Plaintiff claim it as belonging £6 


his Mannoz, it hall be intended a Cou:t-baron, but vet a man may have 
a Court within his Mannoz by pzeſcription, which is not a Court⸗Baron. 
Anderſon was of opinion that it is not a Court-baron, foꝛ although it be aps 
pertaining to the Wannoz, yet that is not any p2o0of that it is a Court-bargn; 
Foza Lect may be appertaining toa Mannoz. It was adjourned, 


Mich. 32 & 23 Eliz. In Communi Banco? 


CCC. Green and Edwards Caſe. 


Etween Green and Edwards the Caſe was this, Land is demiſed fo A. fo: 


nine yeares, if he ſhall ſo long live, and ik he dye within the Term, that 
B. his Wife ſhall have it durante toto reſiduo termini predict. The Hul⸗ 
band dyeth during the Term: Ik the Wide hall have the refidye of the 
Term was the Nueſtion. And by Periam and VValmeſly Juffices, by the 
death of the Pusband the Term is determined, and thereupon nothing can 
remain, eſpecially by way of grant. but by way of Deviſe it might be. Dee 
9 Eliz.253. A Leaſe foz fozty peares to A. if he ſhall live ſo long, and ik he 
dye within the Term, that E. his Wife ſhall have the reſidue of the peares: 
Where it was holden, that by the death of A. the Term is determined, and 


then there is no reſidue, and ſo the Limitation is void, vide 3 & 4 Phil. & 


Mar. 150. Anderſon, If the Yusband and Mike had been parties to the 
Deed of Demiſe, then the reſidue o the Term ſhould go to the Mile after 
the death of the Busband : and this wozd ( Terminum ) ſhall not be taken foz 
the Intereſt which is given to the Husband, but fog the time, ſo it is as much 
as to (ay, that if the Busband dye befoze the f: 2ty years expired, that then his 
Mile ſhall have the reſidue fo2 fozty years; and it is reaſon ts make ſuch 
conſtrucion rather then to conftrue the laid part of the Deed to be void: 
Fo2 if in the conffkruction of this Gzant, the Term ſhall be taken foz the In⸗ 
tereſt, then the Limitation ſhall be void. And in alt Gzants, the Deeds 
ſhall be taken moft beneficially fo2 the Gzantee, and moſt ſtrongly againſt 
the Gzantor, eſpecially ut res magis valeat quam pereat: And here are ſe⸗ 
verall Gzants and ſeverall Termes: But if ſuch matter be limited fo the 
Wife not named in the Deed, all is voir, foz it is incertain when the 
Term hall begin, and it cannot veſt during the particular Effate, and it is 
not certain, whether the Husband ſhall ſurvive the Term, oz not. And by 
VValmeſly and Windham the ſatd Limitation is meerly void: As if a Ter⸗ 
mer grankt all his Term fo2 ſo many years as ſhall be behind after his death, 


the ſame is a void Grant, fo2 the Leſſee may over-live all the Term, and 
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Gawton and the Lord 
Dacres Caſe. 


then it is incertain when it ſhall begin: And in this Caſe this wozd, Term, 
hall be taken foz the Intereſt, and not foz the time, vide 35 H.8. Br. Con- 
ditions 203. vide C. 2. part, in the Redoz of Chedingftones Caſe , this Caſe 
vouched. 


Mich. 32, & 33 Elix. In the Common Bench. 
CCCI. Gawton and the Lord Dacres Caſe: 


Debt upon Surpluſage of an Accompt by * againſt George YLo2v 

Pacres; It was ſaid by Periam Juſtite, and not denied by any, that if J 
make J. S. my Auvitoz, generally to take Accompts of all my Bayliffs and 
Receivozs, that he is not a ſufficient Auditoz without a Patent; foz when a 


"man is made an Audit oz generally, he is an Officer, and an Dfficer cannot 


be without a Deed. But ifa Bayliff, o2 Receiver be accomptable to me, it 
is as cleer on the other ſide, that J may appoint one fo be my Auditoz to 
take the accompt of him, pro hac vice by wozd; which Anderſon granted: 
But if he afterwards takes an accompt of any by fozce oz colour of the ſaid 
Warrant without my Commandment, he is not a ſufficient Auditoz to ſuch 
intent, either to take the accompt, oz to aſſeſs the arrerages if the accomptant 
be found in arrear, oz to make allowance if he be found in Surplulage: And 
by him, Ik one become my 3Bayliff of his own w2ong, without my appoink⸗ 
ment, he is accomptable to me, but J am not compellable to make him any 
allowance foꝛ his Expences about my buſineſs. And ik J alligne to ſuch Bay- 
liff of his own wrong an Auditoz, he cannot make allowances of ſuch Expen⸗ 
ces. Anderſon, If my Auditoz make allowance to my Wapliff foz any colla⸗ 
terall Expences, which he hath expended in my affaires, which do not concern 
my Mannoꝛ, wherof he is Bayliff, ſuch allowance ſhall not bind me. And note, 
that in this Action the Plaintiff declared that he was Bapliff to the Defendant 
of certain Mannozs,Receiver of certain monies, and ſo retained, ad diverſa nes 
gotia procurandam 2 And upon accompt the allowance was made unto him 
fo2 his Board⸗wages, and other Erpences in riding Circa negotia. And by 
Anderſon, theſe allowances thall not bind the Defendant ; foz as Bayliff of a 
Dannoz, no Erpences ſhall be allowed unto him, buf thoſe which the Bayliff 
hat) expended within the Mannoꝛ: And ik AJ retain one to go about my bu⸗ 
fineſs, he is not accountable. Windham, Af A retain one to follow my buſt⸗ 
neſs, and deliver to him money to disburſe in ſach buſinels, he is accounta⸗ 


ble. Anderſon, It is ſo truly, but it is not in reſpec of the laid Retainer, Deyifes-: 


but as he was Receiver, and if he expend moze then he hath received, he doth 
it without Warrant and no allowance ſhall be made unto him. If the Bap⸗ 
lift be found in Sur pluſage in the concluſton of the accompt, the Audi toz 
ought to enter. Allocator ſuper determinationem Compt. in ſurpluſagiis, ſo 
much foz ſuch and ſuch Expences, allocatis allocandis upon the next accompt: 
But in this Caſe it appeared upon the Evidence, that the Entry upon the 
foot of the acom pt was, And ſo he is in Surpluſage upon the determination 
of this accompt twenty ſix pounds: But the Auditoz being examined, ſaid, 
that it was not his meaning to allow unto him lo much, but onely to find and 
expꝛeſle the certainty of the whole accompt, and ſo refer the allowance ok it 
to the Defendant to whom he was Auditoz: and upon that the Court ſaid to 
the Jury, if they beleived the Auditoz , that they ſhould find againft the 
Plaintiff, foz upon the matter here is not any accompt, and fo no allowance 
foz the allowance if it had been accozving to Law ought fo be entred, befoze 
Allocator, &c. and ſuch allowance is as a Judgment, but here is not any al⸗ 
lowance, foz the Auditoꝛ did refer the ſame to the Defendant : But if the Ju- 
ry doth not give tredite to the * the Court moved the Jury to = 
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J Caſe Caſe. 


it ſpecially that the party was Auditoꝛ without Deed, and the finding of. the 
accompt as it is ſet down in the Declaration, and the manner of the con⸗ 


——— — 


cluſion of it. viz. That the Plaintiff was in Surplulage upon the determi⸗ 
nation of the accompt koz his Expences in riding Circa negotia defendenden- 


tis, und fo2 his Board- wages twenty ſix pounds. 
Aich. 32, &. 33 Elis. in the Common Bench. 


CCL. Chamberlayns Caſe. 


13 this Taſe it was moved, whether Bealls taken in Withernam, might | be 


uled and woꝛked by the partie as his pzoper Beaſts: And it was ſaid by the 


Court, that Beaſts diſtrained, as Cowes, could not be nitlked, noz Mozſes 
wꝛought, but they ought to be put in the Pound open, and there the Pwner 
might milk them and kodder them. But ik Cowes be taken in Withernam; 
Cattell taken becanſe they are delivered to the party in lieu of his own Cattell, he map 
in 7 hernam, milk them, oꝛ ik they be Dren, oz Yoales reaſonably wozk them, otherwiſe 
worked, he ſhould be at great charges of keeping and paſturing of them, and no pꝛo⸗ 
fit, oz conſideration fo2 it. Anderſon, It ſhould be a great inconvenience fo the 


Commonwealth : Foz if the Cowes are not milked, the milk is loft, any 


atiothe Cowes impaired thereby. 


Mich. 32, & 33 Elix. in the Common Bench. 


CCCIIL e Playnes Cafe. 


Aſſumpſit. T N an action upon the caſe by Byne againſt Playne, the Plaintitx declares; 


that whereas he himſelk had recovered againſt Thomas Ward in the Court 
of the Aueen in Southwark, holden befoze Omeſley Steward there fo2 the May 
oꝛ of London, the ſumm of twenty pounds, and had obtained out of the ſaid 


Conrt a Laveri facias directed to the Bapliff to ds execution upon the Goods 


of the ſaid Thomas Ward, which then were in the polſeſſion of the lard Plain» 


tit, and where the ſaid Wayliff by vertue of the laid Wait was ready to have 


done execution of the ſaid Goods; the Defendant came to the now Plaintiff; 
and aſſumed fo him, that in conſideration that the ſaid Plaintiff would deli⸗ 
ver to the Dekendant the ſaid Goods, that he would in fourfcen dates after 


Michaelmas next pay to the Plantiff twenty pounds, oz otherwiſe deliver to 


him the ſaid Goods agen, if in the mean time no other makes Title unfo 
them, and pꝛove them to be his own Goods. And further, that the Plaintiff 
Hall have free ingrelle acd regrefſe fo a Thamber in the houſe of the Delen⸗ 


dant in the mean time. And upon Nomaſſumpfit pleaded, it was found by 


the Jury, that ſuch a Recovery was in the laid Court, and that the Deken⸗ 


dant did aſſume,&c. But they further lay, that befoze the ſaid Recovery, the 


ſaid Thomas Ward was poſſeſſed of the ſatd Goeds as of his own pꝛoper goods: 
And, by Deed indented, ſold them to his Wꝛother R. Ward, in conſideration of 
a certain ſumm of money, with a Proviſo, that the faiv Thomas Ward, not- 
withſtanding the laid ſale ſhould have the poiſeſſton of them koz four peares, 
witch are not pet expired, paying to the laid R. Ward twenty ſhillings by the 
peare, and if, at the end of the ſaid four peares, the ſaid Thomas did repay the 


ſaid ſumm of money to the ſaid R. Ward, that then the ſaid ſale ſhould be void. 


And they further lay, that the ſaid Robert Ward made Title to the ſaid goods 
by vertue of ths ſaid ſale. Exception was taken to the Declaration, becauſe 


it was not ſhewed by what authozity oz Title the Court was holden; Alſo it 


ſheweth, that the Bapliff was ready to do Executien upon the ſaid ay 
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but voth not chew where the ſaid goods then were, but the exceptions were nat 


allowed, foz theſe matters are but inducement and conveyance to the action, 
and not the matter, oꝛ lubſtance of it: Another exception was taken, becanſe 
the requeſt is not ſufficiently alleadged: Licet {zpius requiſitas, but that er⸗ 
ception was not allowed, foz here the Aſumpſit is to pay at a certaine dap, 
and then the requeſt is not materiall, but where a Requeſt: is parcell of the 
Aſſumplit, there an expzelle Requef? ought to be taxed, as if the papment 


ſhould be upon RequeT. . As to the matter in Law, here is not any conſide⸗ 5 


ration, fo2 the goods were not (ubjec to execution, foz Thomas Ward had buf 
a ſpectall pzoperty in them, but the generall pzoperiy was in R. Ward, and 
ſo no cauſe to deliver them back to the PlaintiF, and here by the Uerdict the 
fozrain title is pꝛoved, fo2 pzoof ought to be by Uerdic, which ſee Perk. 154. 
a, & 7. R. 2. t. Bar 241, Foz it appeareth, befoze the ſaid Recovery, Thomas 
ſold the goods with pꝛomiſe, ut ſupra. Owen, Although it be found that R. 
Ward had the generall pzoperty, yet Thomas had the ſpeciall and pꝛeſent pꝛo⸗ 
perty, and that againſt KR. Ward himſelfe, ſs that during the laid fonre peares 
R. Ward conld not entermeddle with the goods, and though that no execution 
can be had againſt him who hath ſuch a ſpeciall pzoperty, pet that is not 
the caſe here, io2 here one who hath the poſſeſſion of certain goods, delivers 
them to another, and in conſideration thereof, he to whom the deliverp is 
made, pꝛomiſeth to re-deitver them unto the Baplee, oz to pay lo much monp, 
this is a good conſideration, when a lawfull pꝛopertp o2 title he bath who 
makes the Delivery. And of that opinion were all the Juffices, foz it aps 


Thomas Ward had a ſpeciall p2operty, and becauſe of ſuch poſſeſſion was 
chargeable to an action of the laid Thomas Ward, be it that the Plaintiff 
comes tothe ſatd goods by bayl:ment o2 Trover, fc2 by Periam, if goods come 
to another by Trover, and he delivereth them over, he is anſwerable to him 
who hath right unto. them: The Delivery ok theſe goods to the Deken⸗ 
dant, is a good conſideration, and the Defendant hath bencfit by the uſe of 
them, and the pzoperty of the goods is not to be argued in this caſe, but the 
Deliverp to the Dekendant is the only matter: And becauſe the Deli⸗ 
very of the goods to the Defendant, and the Aſſumpſit upon it, it was 
holden, although the goods were not lpable to execution, pet the Aſſumpſit 
Was good, and afferwards Judgment was given foz the Plaintiff. 


Mich. 32 & 33 Eiz, In Communi Banco. 


ccav. Vandrink and Archers Caſe, 


I/ Andriok bzought an action upon the caſe againſt Archer, and deelared, 
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Kgueſ?, 


that whereas he himſelfe was poſſeſſed cf twenty ſeven Ells of Linnen Trover and 


cloath, as of his own goods, the ſame came to the hands of the Defendant by 


| laid goods to be the goods of the Plaintiff, fold 
them unto perſons unknown, and the money thereof pꝛoceeding did convert 
ta his own uſe : The Defendant pleaded, that as to twenty feure Ells of the 
laid Linnen cloath, long time befoze the loſing, one Copland was xoTeffen 
thereof, ut de bonis ſuis proprijs, and ſold them to the Defendant, who befoze 
any notice that they were the goods of the Plaintiff, and befoze any requeſt, 
{old them to perſons unknown: And as to the other three Elis, he was al⸗ 
wayes ready fo deliver them to the Plaintiff, and yet is, and upon thele 
Pleas, the Jolaintifk did demur in Law. Owen Serjcant, fo2 the Plaintiff, 


Pleas are inſufficient, the firſt Plea is not an anſwer but by argu⸗ 
ment, foꝛ the Plaintiff declares of a commillion of his own goods, and the 
Defendant anſwers to a commiſſion of his oon goods, 33 H. $, Br. Aion 


(ug 


con ver ſton. 


— Vandaink azd Archers 
3 Caſe: 


ſur le caſe, 109. In an action upon the caſe the Plaintiff declares, that the 
Wfendant found the goods of the Plaintiff, and delivered them to perſons un⸗ 
known. Non deliberavit modo & forma, is no Plea, but ge ought to plead not 
guilty, and in an acton upon the caſe, the Plaintiff declared, that he was 
poſſeſſed of certaine goods, ut de bonis ſuis propri s, and the Defendant 
found them, and converted them to his own uſe; It is no Plea foz the De, 
fenvant to ſay, that the Plaintiff was not poſſefled of the ſaid goods as of his 
pꝛoper goods, but he ought to plead not guilty to the miſ-demeanoz, and gays 
in Evidence, that they were not the goods of the Plaintiff, and 4 E. 6. Br. 
action upon the caſe 113. The Plaintiff declared that he was poſſeſſed of cer, 
tain goods as of his p2oper goods, and loſt them, and the Dekendant founz 
them and converted them to his own uſe, tbe Defendant pleaded, that the 
Plaintiff pawned the ſaid goods to the Defendant foz2 ten pounds, fo2 which 
he detained them accoꝛding to the ſaid pawne, and traverſed the converſton, 
and by ſome it was holden, that he ought to plead not guilty, and give the ef, 
peciall matter afozeſuid in Evidence; and 2. & 3. Phil. and Ma. Dyer 121. 
The cale of the Koꝛd Mountegle, in an adion upon the Caſe, the Plaintiff de⸗ 
clared, upon a Trover of a chayne of Gold, and that the Defendant had ſold 
it to perſons unknown, the Defendant pleaded, That ipſe non vendidit modo 
& forma, and upon th:t the Plaintiff did demur in Law, and ſee 27 H. 8. x3, 
Where goods come to one by Trover, he ſhall not be charged to an action, but 
foz the time he hath the poſſeſſion ; But that is to be intended in an Action 
of Detinue, and not in an action upon the Caſe, fo2 ſuch action upon the Caſe 
is not gzounded upon the Trover, but upon the miſ-demeano? , that is, 
the Converſion. And as to the other Plea it is utterly inſufficient, foz the 
Plaintiff declares of a Converſion, and he pleads a poſſeſſion, that he is al- 
wayes reavy, and ſo doth not anſwer to the point of the ation. Velverton 
Serjeanf, to the contrary, and he conceived foz the firſt Plea, that it is a 
direct anſwer, fo2 he hath juſfified his ſale to perſons unknown , foz that he 
bath bought the goods of one Copland whoſe goods they were, and becauſe 


the Plaintiff hath demurred upon the Plea, he hath confeſſed the truth of the | 


matter contained in it, ſcil. that the pꝛopertp of the goods was to Copland, 
and ſo in the Defendant by the laid (ale, and then he hath good cauſe to con⸗ 


vert them to his own nſe by ſale o2 otherwiſe ; And he conceived, that there 


is a difference, 27 H.8. 13. betwixt Baylment, and Trover, foz in caſe of 
Trover, the party is not chargeable but in reſpect of the poſſeſſion, which be- 
ing removed, the action is gone againſt the Finder, foz he who findeth goods 


is not bound to keep them, noꝛ to give an account foz them. And he put the 
caſe repozted by Dyer, 13. & 14. Eliz. 306, 307. R. Fines bzought an action 


upon the caſe, and decl ired, he was poſſeſſed of a Hawke, as of his pꝛoper 


goods at W. and caſu-iliy loft it at B, and that it afterwards caſually came to 


the hands of the Dfendant by Trover, and that he knowing it fo be the 
Plaintiffs Hawk, told the lame foz money to perſons unknown; The Des 
fendant pleaded that the Hawk firſt after the loſing of it came to the hands of 
one Feoffryes, who ſold it to ane Rowly who gave it to the Defendant at A, 
who ſold it fo Poulton, and the ſame was found a ſufficient Bar, and it is hard 
where goods, as Dren oz Yozſes come to another by Trover, that he chould 


be charged to keep them and paſture them untill the Dwner claimeth them, 


and therefoze it is not reaſon but that he diſcharge himſelfe by the quitting of 
the pollellion of them. And as to the other Plea, the matter of the Plea is 
good enough, and the defec is but in the fozme, which becauſe the Plaintiff 
upon his Demurrer hath not ſhewed to the Tonrt accoꝛding to the Statute, he 
Wall not take advantage of it, but the matter of the Plea is ſufficient, ſcil. 
the finding, and the offer to deliver it to the Plaintiff. Anderſon Juſtice, 
Fo2 the examination of the inſufficiency of this Plea, the nature of the action, 
and the cauſe of it is to be conſiverev; the nature of the action, it is an action 


upon 
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upon the caſe, the caule, the rover, and converſion ; Then foz the latter 


Plea his reavineſſe, to deliver it. It cannot be any anſwer to the Declara- 
tion of the Plaintiff : Foz this action is not Debt oz Detinue, where the 
thing it ſelfe is to be delivered, foz in ſnch caſe, the Plea had been good, but 
the Converſion is the ſpectall cauſe of this Action, which by this Plea ts not 


33 anſwered, and foꝛ the other Plea, the Declaration is not anſwered by it. But 
y here is ſome matter of juſtification, fo2 when a man comes to goods by Tro⸗ 


ver, there is not any doubt but by the Law he hath liberty to take the poſſeſs 
fion of them, but he cannot abuſe them, kill them, oz convert them to his 


X a own uſe, oꝛ make any p2ofit of them, and ik he doe, it is gaeat reaſon that he 


be anſwerable fo2 the ſame, but if he loſe ſuch goods afterwards, o2 they be 


W taken from him, then he ſhall not be charged, fo2 he is not bound to keep 


them, and ſo he conceived Judgment ought to be foz the Plaintiff. Wind- 


\ ham Juſtice, neither Plea is good, as fo the firſt Plea, he confeſſeth the con⸗ 


verſion, but hath not conveyed unto himſelfe a lufficient title to the goods by 


„ which he might juſtile the Converſion, foꝛ the Plaintiff declares of a conz 
" verſion of his own goods, and the Defendant juſtifies, becauſe the pzoperty 


of the goods was ina ſtranger who ſold them to him, which cannot be any 
good title foꝛ him without a Traverſe, unleſſe he had ſhewed, that he bought 
them in an open Market, and then upon ſuch matter he might well have juſti⸗ 
fied the Converſion, and as to the other Plea, the ſame is naught alſo, foz the 
goods are not in demand, and then the laid Plea is not pꝛoper to ſay, that he 
is ready to deliver them, fo2 damages only foꝛ the converſion are in demand, 


and not ths goods themſelves, and therefoze the ſame is a Plea but by Argu⸗ 


ment, ſcil. He is re.dy to deliver, Ergo, he hath not converted, and yet the 
ſame is not a good argument, foꝛ if a man find my Yozſe, and rides upon him, 
oz hereby he becomes Lame, oꝛ otherwiſe by exceCſive travell miſ-uſeth him, 
ſs as Ry Hozſe is the wozſe thereby; Ye may be ready to deliver me my 
Hoꝛſe, and vet this action will lye, foz ſuch an abuſing of the Hoꝛſe is a Cons 
verſion to his own uſe: Periam Juſtice; The latter Plea clearly is inſufficts 
ent, foz it amounteth but to Not guilty, but fo2 the firft Plea, he dcubted of 
it, fcz firſt the pꝛoperty is not traverſable, noz the knowing, but upon the 
generall Iſſue plec:ded, ſuch matter may be given in Evidence, and he con⸗ 
ceived, That where a man bupes goods of one who comes to them by Tro⸗ 
ver, that he may ſell them, and ſhall not be anſwerable foz them, And al⸗ 
though it may te ſaid, that the ſaid matter may be given in Evidence, pet it 
is net good to put the ſame to the people, but to refer the matter to the Judg⸗ 
ment of the Court: Walm. Juſtice, The latter Plea is clearly in-ſufficient, 
but foz the fir ſt he doubted of it, fo2 he concetved, that the ſale of the goods is 
not a Conterſion : Anderſon, The firſt Plea is, ut ſupra, and nothing in that 
is matertall oz fraverſable, fog all the Plea may be true, and yet the Dey 
fendant is guilfy, fo21t may be that the Defenvant himſelfe ſold them to the 


5 Plaintiff, oz to another who ſold them to the Plaintiff, and that afterwards 
the Defendant krund them, and here the Converſion is confefſed, and not ſo 


voided by ſufticient juſtification, and by him, the ſale to perſons unknown is 


no good Plea, fo2 his ſale is his own Act, and it cannot be but he muſt have 


notice of the buyers, and therefoꝛe he ought in his Plea to ſhew their names: 
Periam, Centrarp to that matter as to the naming of the buyers, foz it ſhould 


v be an infinte thing foza Draper to take notice ot every one who buyeth an 


Ell of Cloath of him: And afterwards the ſame Terme Judgment was gi⸗ 


y ven foz the Plaintiff upon the in-ſufficiency of the Plea. 


Michs 


224 Walgrave TT EEE and the Lady 
Ogden. Greſhams Caſe. 


Mich, 32, G. 33 Elis. in the Common Bench, 


CCCV. Walgrave againſt Ogden. 


A LJ action upon the caſe was bꝛought upon a Trover and converſion of 
.twenty barrels of Butter, and declared, that by negligent keeping of 
them; they were become of little value, upon which there was a Demurrer 
in Law: And by the opinion of the whole Court upon this matter, no action 
lieth; Foz a man who comes to Goods by Trover, is not bound to keep them 
ſo ſafely, as he who comes to them by Baylment, Walmeſley, Ik a man find 
my Garments, and ſuffereth them to be eaten with Moathes by the negligent 
keeping of them; No Action lieth: but if he weareth my Garments; it is 9 
therwice, koz the wearing is a Converſion. 


Trover and 
Converſion. 


Mich. 32. & 33. Elix. in the Common Bench. 


CCCVI. Allexander and the Lad) Greſhams Caſe. 


Debt for arre- A: Lice Allexander, Adminiſtratrix to her laſt Yusband, b2ought an Action 
rapes of annui- of Debt foz the arrerages of an Annuity, againſt the Lady Griham, Exe⸗ 
ry cutrix of Sir Thomas Greſham her late Yusband, incurred in the life-time 
of her late Yusband Sir Thomas Greſham : The Defendant pleaded, that 

the had fully zdmin:ffred; the Plaintiff replyed, Aſſets, ſcil. That the De- 

fendant had divers Goods in her hands not adminiſtred, which were the goods 

of the ſaid Sir Thomas at the time of his death, upon which they were at If, 

ſue. And it was found by ſpectall Uerdic, that Sir Thomas Greſham being 

ſeiſed of divers Mannozs and other Lands in Fee, deviſed them by his laft 

Deviſes. 5 Will to his Wife the Defendant, to uſe at her cwa pleaſure : And by his 
ſaid Wil] requeſted his Wife fo pay his Debts and Legacies : and further 

it was found, that at the Parliament holden 22 Eliz. a pzivate àd was made, 

by which it was enacted, that the ſaid Lady ſhould take upon her the charge 

of all her Busbands Debts, and foz the diſcharge thercof,the ſhall ſell ſo much 

Land as will veild ſo much mony as will ſerve foz the payment of the ſ:ad 

Debts, and if ſhe ſhall faile therein, that then certain Commiſſioners ſhall 


be appointed foꝛ the ſale of ſo much Land, &c. and fog all ſuch Debts as the 


laid Lady ſhould not acknowledge to be gocd and true Debts, that then the 
Tredito2s to whom they were due, Hsuld repaire to the ſaid Commillioners, 
and they ſhould determine both ok the certainty of the lumm of the due Debts, 
and of the Damages koꝛ the fozbearing therecf : and that afterwards the ſaid 


CTreditozs ſhould have their remedy againſt the ſaid Lavy fee ſuch ſumms of 


money ſo agreed upon by the ſatd Commifſtoners : and found the Statute at 
large, and that the ſaid Lady Greſham had ſold cerfain Lands parcell of the 
Poſſeſſions of the ſaid Sir Thomas, by which ſale ſhe had received the ſumm 
of twenty thouſand pounds, which yet is un«dminiftred koz the greateſt part 
of it. And ik upon the whole matter the laid ſumm of twenty thouſand pounds 
be Allets, then they find fo2 the Plaintiff, but if not, then foz the Defendant. 

And it was moved by Hammon Serjeant, that here is {ſets upon this 


matter, and that by the Common Law, koz it appeareth upon the Mill, 


that the Lands were deviſed to the Lavy, to the intent that ſhe ſhould pay 
his Debtz. And althongh the words of the Charge are, that the Teſtatoz 
requeſts the Lady fo pay his Debts, the ſame in a Wi doth amount fo a 
Condition, and ſo the meaning of the Deviſoz appeareth to be, that the mo⸗ 
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ney which is levied by ſuch ſale ſhall be Allets, &c. 2 H. 4.21, 22. A man Allets. 


makes a Feoffment in Fee to divers perſons , upon condit ion that they ſell 
the Land, and the money thereof coming diftrtbute foz his Soul. The Feof- 
fo2 dieth, the Feoffees (who were alſo Executozs of the Feoffoz ) ſell the 
Lands, the mony thereof coming is adjudged Aﬀets. And lee, 3 H.6. 3. And 


þ although it be not Allets by the Common Lew, yet it is Aﬀets by the ſpeci⸗ 


all Statute, which ozdaines, that the ſhall be charged with the Debts, and 
that the Lands hall be ſolv. And it was found by the Uerdict that ſuch Lands 
were fold, and luch money levied upon the ſale, which are adminiſtred. 
And althongh the ſaid tweny thouſand pounds were never the Goods of the 
Teſtatoꝛ, pet as the Caſe is, 3 H. 6. 3. If Executoꝛs recover Damages in 
treſpaſſe ot Goods taken away in the life of the Teſtatoz, ſuch Damages lo 
recovered are Afets. Do if Executozs redeema Pledge with their own pꝛo⸗ 
per Gocds, the ſame is Allets in their hands, by Kingimill, Vavaſour, and 
Fiſher, 20 H.7,42. And where the Gxecuto2s took of one who was indebted to 
their Teſtatoꝛ in a fimple Centrac, the ſame is Aliets, 31 E.3. And ſee many 
Caſes of ſach ſpeciall Aſſets, 7 Eliz. in Plowdens Comment. in Chapman and 
Daltons caſe, 292, It hath been vbjeced, that the ſpeciall Aﬀets enacted by 
Parliament, do not maintain the generall Allets intended tn the Jae, but 
he conceived, the lame is well enough. As 27 H. 8.21. In an Action upon the 
Statute of 21 H. 8. foꝛ that the Defendant hath occupped Land fo farm againſt 
the Statute. The Defendant pleaded, Non tenuit ad firmam contra formam 
Statuti: And gade in Evidence, that he had taken to Farm fo2 the mainte⸗ 
nance of his honſe, the fame is a good Evidence, and ſhall maintain the Jf- 
fue, foz he did not occupy again the fozm of the Statute : foz there is a clauſe 
in theSfatute to that purpoſe. Puckering Serjeant to the contrary, That it 
cannst be ſaid Aſſets by the Statute, and that the Plaintiff upon this generall 
Illue ſhall not take advantage of the ſpeciall Aſſets cnaced by Parliament: 
And herethe Plain£iff hath not purſued the Statute, koz in caſe the Deken⸗ 
dant will not confelle the Debt, by the Statute the Commiſſtoners ought to 
determine of it, and alleſſe Damages koꝛ the fozbearing, and then the party 
is to have her remedy koꝛ all as ſhall be lo determined by the Tommillioners 
by edion of Debt: and becauſe the Plaintiff hath not followed the ſatd Sta⸗ 
tute, thoſe twenty thouſand pounds (hall not be Aſſets as to her, fo2 they are 
nat agreed ofthe Debt, no2 of the Damages fo2 it, but the Commiſſioners 
are fo appoint ſale of the Lands, ſo as the money ariſing of the fale of any 
Lands, ſhall not be Aſſets but of ſuch Lands which have been appointed to be 
fold by the oꝛder of the Commiſſioners. And as to the Common Law, the 
ſame is not Aets, but where Lands deviſed to be (eld by the Executozs fo2 


the payment of Debts and Legacies, in ſuch caſe the money ariſing of ſuch 
' fale is Aﬀets. And lee 9 Eliz. 264. Dyer, A man deviſed his Lands to be ſold 


by his Executoꝛs, and that the money thereof coming ſhall be diſpoſed in pay- 
ment of Legacies expꝛeſſed in his Will, the Land is ſole; by Catlin, Dyer and 


' Sanders, the money thercof coming is Allets: but 4, & 5 Phil. & Mar. Dyer 


I 52. the Law was otherwiſe taken. UWhere a man deviſed that his Execu⸗ 
fo2s ſhould ſell his Land, and that his Daughters ſhould have luch poztions 
out of the monies thereof coming; the Land is ſold accezdingly, the Daugh⸗ 
ters ſued the Executozs in the Spirituall Court. In that Caſe a Pꝛohibition 
lyeth, fog it is not a Legacy Teſtamentozp, but out of the Land, &c. And 
alſo in the pꝛincipall cafe, the Lands are not deviſed to be ſold, but there is 


| onely a Kequeſt to his Wiſe, that ſhe would pay his Debts, without any 


condifion, oz expꝛelle direction, 62 limitation, 30 H. 8. Land deviſcd to Ere⸗ 
cutozs to cli, and the money thereof coming to be divided between his chil⸗ 
dzen: the money ſhall not be Aﬀets, and ik it be not Allets by the common 
Law, but ſpectall Aﬀets by a ſpeciall Law, the Plaintiff ought to have thew- 
ed the lame in his Declaration, and then to have maintained againlt the Ze- 

| G g kendant 


at. ME tes. 


2 1 be Oueen 4 the Biſhop 
1 of Yorks Caſe, 


fcndant the ſaid ſpeciall Aſſets upon the Statute : As ik in Debt upen an 
Obligation, the Defendant will plead, Non eſt factum, and give in Evi, 
deace the Statute of 23 H.6. the lame ſhall not maintain his Plea of Non ef 
factum, but he cught to have pleaded the ſpeciall matter in Bar. And ſee g 
H. 7. 8. So the Plaintiff here ought to have in her Replication ſhewed the 
c\peciall matter upon the Statute. Anderſon and Walmeſly conceived, that 
the ſame is Aﬀets within the Illue, and that the Defendant is chargable as 
Gxecutttr, otherwiſe there is no remedy, and the Ack confirmes her to be 
Erecutrix, and ezdaines, that ſhe ſhall take upon her the charge of payment 
of Debts, and that the Goods and all the monies Which come by lale of the 
Lands and UW dods shall be Aſſets. And becauſe that by the laid Ac the mo⸗ 
ney coming by ſale of Hoods and Lands are jopned together with the Goodg 
ok the Teſtatoz in the ſame plight, all are in the ſame degree, and bot 


) 
equally Aﬀets. Periam did not ſpeak to that, but Windham held, That theſe 


Aſſets found by the Uerdict,are not Allets intended in the Mill, and that the 


Plaintiff hath not purſued the Sfatute, which makes ſuch matter Aſſets, It 
was adjorned. 


Paſch: 33 Eliz: in the Common Pleas. 


CCCVII. The Queen and the Biſhop of Yorks Caſe. 


Quare Impe- Ve Queen bought a Quare Impedit againſt the Biſhop of York, and 
dir. Te Monck ; and counted upon a Pzeſentment made by him, Ren. 8. in 

the right of his Dutchy of Lancaſter, and ſo conveyed the lame to the Queen 

by diſcent : The Biſhop pleaded, that he and his Pzedeceſſo2s have collated 
to the ſaid Church, &c. and Monck pleaded theſame plea,, upon which there 
was a Demurrer. And it was moved by Beaumont Serjeant, That the plea 
ane = * is not good, foz a Collation cannot gain any Patronage, and cannot be an 
he King UCſurpation againſt a common perſon , much lefle againf# the QDucen, to 


Collation 


whom no Lapſes hall be aſcribed ; and although the Nneen is leiſed of 
this Advowſon in the right of her Dutchy, pet when the Church becomes 


void, the Right to pzeſent veſts in the ropall perſon of the Queen: and pet 
ſee the old Regiſter 31. Quando Rex preſentat non in jure Coronæ tunc in- 
currit ei tempus. Hammon Serjeant, y theſe Collations the Queen ſhall 
be put out of poſſeſſion, and put to her Wat of Right of Advowſon ; but the 
ſame ought to be intended not where the Biſhop Collates as D2zdinary, but 
where he collates as Patron, clatming the Patronage fo himſelf, foz ſuch a 
Collation doth amount to a Pꝛeſentation; and here are two oz thice Colla- 
tions pleaded, which ſhculd put the Queen out of polſeſſiton, although the ſhall 
not be bound by the firft during the life of the rſt Incumbent. vide Br. Qua- 
re Impedit 31. upon the abzidging of the caſe of 47 E. 3. 4. That two Pꝛe⸗ 
ſentments the one after the other hail put the King out of poſſeſſton, and put 
him to his zit of Night of Advowſon, which Anderſon denied. Amd it 
was holden by the whole Court, Here is not any Paeſentation, and then no 
polſeſſton gained by the Collations: and although the Wichop doth collate as 
Patron, and not as D2dinary, pet it is but a Collation. And there is a 
great difference betwirt Tollation and Pꝛeſentation, foz Collatien is a gi⸗ 
ving of the Church to the Parſon, and Pꝛelentation 1s a giving and offering 
of the Parſon to the Church, and that makes a Plenarty, but not a collation. 
And although that the Nneen hath the avvowſon, by the right of her Dutchy, 
pet that makes not any matter,fo2 the perſon of the Queen paviledgeth all her 
2 Capacitics: and therefoze Plenarty is no plea againſt the Nnecn, be ſhe 
3 ſeiſed of the Advowſon in the Right of her Crown, oz of her Dufchy ; but 
"he Kite. When ſhe clatmes by Lapſes, it is otherwiſe. And afterwards Exception 
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was taken to the Mit, becaule it is not ſet fozth in the Wait how the Queen 

claimed the Advowſon ; as where the King had Right to pꝛeſent by reaſon of 

the Tempozaltiss of the Biſhop in his hands, the U zit ſhall ſay , Ratione 

Archiepiſcopatus Cant. nunc Vacant. o2 Ratione Cuſtodiæ: And ſo becanſe 

this Advowſon is parcell of her Dutchy, the Wait ought to ſay ſo: And An- 

derſon chief Juftice was of opinion, that the UW2zit was good enough, not- 

withſtanding the want of that clauſe, Ratione Ducatus, foz both waies it is 

good and ſufficient, generally, oz ſpecially; as where a man hath an Advow⸗ 

ſon in the Right of his Wife, and the Husband bzings a Quare Impedit, the 
Wait ſhall be generall, ad ſuam ſpecial. Donationem, without the mentions 

ing ok his Wife. See the Book of Entries 48 3. the Ulit ts generall, but 

the Count is ſpeciall. And there is the very caſe of the Dutchy of Lancaſter, 

and then the Wait is generall, but the Count is ratione Ducatus ſui Lancaſtr. 

And ſuch an avoidance of a Church, parcell of the Dutchy, may be granted 

ſuch py under the Gzeat Seale : And ſee the caſe of the Dutchy of Lancafter in Plow- 

uk den to that pur poſe, and afterwards a Pꝛeſident was ſhewed, in An. 32 H. 6. 

Where the Wait was generall, and the Count was Ratione Ducatus. 


on Pleas CCCVI1IL Paſch. 33 Fiz. in the Common Pleas. 


& Man made a Leaſe fo2 years to begin at the Feaſt of our Lady Mary, foz 
one and twenty yeares, without ſhewing the certainty at which Feaſts — 
the Annunciation, Purification. &c. yet the Leaſe is good enough, and the 
Lefſee may determine the certainty of the beginning of the Term by his En- 
try, at which of the ſaid Feaſts the ſatd Term ſhall begin, by Anderſon chief 
' Fuſtice, but Periam-doubted of it. | 
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Paſch. 23 Elix. in the Common Pleas. 


CCCIX. Blagrave and Woods Caſe. 


Pan action of Treſpaſſe bꝛought by Blagrave againft Wood, of Lands in Surrender to 
Totting in the County of Surrey, concerning a Surrender made to the rhe Steward 
uſe of Sir Thomas Holcroft, by Alice Pagnam, 7 E. 6. befoze one Forcet then out of Court. 
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Steward there: The Jſne was, If at the time of the ſaid ſurrender, the 


ſaid Forcet was Steward of the ſaid Wannoz. And the Jury found a ſpeciall 


* Uerdid, ſcil. That the ſaid Forcet circa 9 Aprilis, 7 E. 6. was retained by one 


Elizabeth Pagnam, then, befoze and afterwards Lady of the ſaty Wannoz, to 
| ve her Steward there fo2 the keeping of the Courts of the ſaid Pannoz, and 
this Retayner was onely by Wozd in the Countrey, and no Fee oz Annuity 


Niven foz the exerciſe of the ſaid Dffice : and that the ſaid Forcet, at coꝛding to 


the ſatd Retayner, had kept Courts there divers times. And further, that 
luch a day and peare at ©. Dunſtons in the EaG, the ſaid Forcet took a Sur⸗ 
render, which was entred in the Rolls the next Court : and that befoze that 
and after, he took divers Surrenders as well out of Court, as in Court, and 
had holden divers Courts there. And upon this Uerdict, it was moved by 
Snagg Serjeant, That Forcet upon the matter found by the Uerdic, is not 


luch a Steward, that may take Surrenders out of Court, being retained only 
by word, although to bo other Acts in Court he be a ſufficient Steward, foz in 
the Court he is as a Judge, and no body ts to diſpute his Authozity there. And 
there is a great difference betwixt a Steward of a Mannoz, and a Steward 


of Courts; and a Steward of one Bannoz hath not as great an anthozity as 


the Steward of another Mannoz, foz a Steward of a Bannoz may take Sur⸗ 


renders in any place, ctherwiſe it is where a Steward is retained to keep 
Gg 2 Tourts, 
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; RN Me PTE 1 r . | 
Courts, foz he hath no authozity but to keep Courk, and all his power is with, 
ia the Court, and not without. Dee 8 Eliz. Dyer 248. Drew Serjeant to the 
contrary, Here Forcet upon this Refainder was Steward at the Mill of 
the Lady of the Manno, which ill ſhill not be ſatd fo be determined, until 
the Lady doth dilcharge him: and the difference which hath been taken be⸗ 


— 


— 


twirt Steward of Courts, and Steward of a Pannoꝛ is nothing to the par- 


poſe, foz there is not any reaſon in it: and it is true, an AKiſe cannot be 
bought of ſuch an Dffice, without a Patent of if, ſoz it cannot paſſe foz life 
without a Deed, and although a Steward in the Courts of Coppholders be 
a Judge, vet he may be appointed without Deed : as where two ſubmit them, 
ſelves to the arbitration of others, now the Arbitratozs are Judges as to that 
intent, and pet they may be appointed Arbitrato2s , and diſcharged. without 
IDecd, 19H. 6. 6. 5 E 4.3. 21 H.6.30, but they cannot by their award traul⸗ 
fer Free-hold from one to another, 21 E.3.26. 14 H.4.18. and 17, by Culpe- 


per and Skreen; and ſee as toa @feward retained by word, 8 Eliz. 248. and 


ſce 12 H,. 2526,27. Where a Bapliff of a Mannoz map be appointed without 
Deed, ſo of an under⸗ Sheriff, and vet he is a Judge. Owen Serjeant con- 
frary, Here Forcet at the time of this Surrender was not Steward, but the 
Refaynder void. 1. No Fee is allowed unto him foz the erercile of the laid 
Dffice, 3 H. 6. A Labonrer may be retained without p2omile of any Salla- 
ry in certain, foz it is appointed by the Law. 2. Me is not refatned by 
Deed, and although he may be retained without Deed to hold Court, pro hoc 
vice, yet if the Ketainer be fo life, o2 foz yeares, it ought to be by Deed. 3. 
Me was retained fo keep the Tourt, but not to be Steward, which ſhall be in⸗ 


tended to hold Court, and then when that is paſt, his authozity ſhall ceaſe, and | 
then all which he doth afferwards is void. But if he had been retained to be 
Steward of the Mannoz, then the Surrender taken out of Court Had been 


well enough. 4. There is not any cuſtome found by the Uerdict, fo warrant 
ſuch a Surrender taken out of Court, and then ik the Surrender be not war⸗ 
ranted by their cuſtome it is voypd. Yelverton to the'contrary, In all caſes 
and reall actions which concern Lands, the Suitozs are the Judges, but in 
perſonall actions under the ſumm ok fozty ſhillings the Steward is Judge: 
and although he be a Judge, pet he may be appointed without Deed. And 
whereas it hath been objeced, that no Fee is appointed fo2 the exerciſing of 


the Dffice, the ſame is not materiall as to the Gꝛant, but the party is not 


compellable without a Fee to do the Service: and a man may be conttitu⸗ 


ted Wapliff of ſuch a Mannoz without Decd, and pet moze doth appertaine 


to the Office of the Baplitf, then to the &feward : as ik the Lord of a Bans | 


noꝛ be beyond the Sea, the Wait of Right ſhall be directed to the Waplitf 


ure Quere- 
as 


of the Bannoz : and fee 21 H. 7.36, 37. Where the Sheriff, o2 Steward of a 
&anno2 may be without Deed : and here in the pꝛincipall caſe, the Refay- 
ner is not to keep one Court, but to keep the Courts ok the Lady of the 
Mannog, ſcil. all her Courts, untill he be diſchaged. It was adjourned. 


Paſc. 33. Elix. In the common Pleas. 


CCC x. Aſcew and Fuliambs caſe. 


M put to the Statute, and Execution was ſued upon the ſatd Statute, the 
Conuſo2 bzought an Audita Querela, and they were at Iſlue, if two Seals 
were to the ſaid Statute, and tryed fo2 the Plaintiff in an Audita Querela by 
the Sheritk of the city of Lincolne ; And it was moved by Glanvill Serjeant. 
That the Jüue ought to have been fryed by the certificate of the Mapoz of a 
colne 


Scew Was bounden by Statute to Fuliamb, and there was not two Seals 
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colne, befoze whom the acknowledgment was, and not by Jury, which was 


denyed, fo2 the Iſſue is not whether any ſuch Statute was acknowledged oz 
not, but whether the Statute in queſtion hath two Seals oz not, and that is 


not recoꝛded by the Mayoz, as the Statute it ſelfe is: Another Exception 


was taken, It appeareth by the Margent of the Recozd, that the $flue was 
tryed by the County of Lincolne, where it ought to be tryed by the County of 
the City of Lincolne, foʒ Lincolne only is in the Margent, But to that it was 
ſaid, that ſuch is the uſuall foꝛme, to which the Pꝛeignothoꝛies ag2eev,and the 
Wook of 18 E. 3. 25. was urged, where execution of Lands of the Tonuſoz 
was awarded upon a Statute Merchant, and the Statute was to pay , 
&c. 16 E. 3. But the Duginall Wait which illued to fake the body of 
the Conuſo2 was 14 E. 3. And upon that Erro2 bꝛought: And the Court as 
K2eed that caſe, but theſe two caſes do differ, fo2 there the Pzocefſe was mil⸗ 
awarded, not ſo here: And although a Wait of Erroz may lye, vet the ſame 
doth not pꝛove, but that an Audita Querela may lye alſo : And afferwards 
Judgement was given foz the Plaintiff. 


Paſch. 31. Eliz. In the Common Pleas. 


CCCXI. Jennings and Gowers Caſe, 


[ N the Caſe betwixf Jennings and Gower, the wo2ds were; That if the wife 
E af the Deviſoz would permit one Wats to enjoy ſuch a Terme foz the 
Term of thꝛee pears next following, that then ſhe ſhould have all the reſidue 
of his Goods and Chattells as his ſole Executrix, &c. Anderſon cheife 
Juſtice conceived, That ſhee ſhould not be Gretntrir, Foz ſhe is to be Exes 
cutrix, upon a condition pꝛecedent to be perfozmed befoze that thee be Execu⸗ 
frix 3 And the condition is impoſſible to be perkozmed, and then thee ſhall 
never be Executrix, foz where an eſtate is to be created upon a condition im⸗ 
poſſible to be perſo2med, there the eſtate hall never come in eſſe, and here the 
condition is impoſſible, fo2 how can (hee ſuffer W ats fo enjoy the Terme foz 
thee years, next fcllowing, & the 3. years ought to be paſt befoze the hath any 


power, either to permit! oꝛ reſiſt, foꝛ until the thꝛee years be encurred, ſhe can - 


not be Executrix, noz befoze the thꝛee years expired can ſhee bꝛing any actie n 
as Crecutrix,fo2 heranthoaity doth not begin befoze the thece years be expired. 


Walm. Peri. & Wind, contrary ; Although a gꝛant upon a condition pꝛecedent 
| doth not take effect untill the condition be perkozmed, yet luch a conſtrucion 
geught not to ve uſed in this caſe, ſo the intent of the Deviſcz in this caſe ſhall 

5 h ſtand: Ik the condition had been, that if the wife will finde meat and d2inis 
to ſuch a perſon untill his death, That then Chee ſhall be Executrix, ſhall 
| not the Wife be Executrix till after the death of ſuch party: truly pes, foz 


otherwiſe ſhee ſhould never be Executrix, which is utterlp again the 
meaning of the Teſtatoz; fo2 it was not his intent that the Dzvinary teuld 
commit Adminiſtration of his goods in the mean time: And afterwarvs 
Anderſon changed his opinion, and agreed with the other Juſtices : Periam, 


The ſublequent wo2ds p2ove directly, that the meaning of the Teftutoz was, 


to make his Wife Executrix immediatly, untill ſhee were diſturbed by the 


ſatd Wats, {02 the wozds are, that if he refuſe to ſuffer the ſaid Wats to enjoy 
Kc. Then his Son ſhall be his Executo2, which wozds imply, that by a - 


diſturbance made by the Wife her Crecutoz-ſhip ſhould ceaſe, and that the 

, Don ſhould have it, which cannot p2operty be if thee was nat Executrir from 

1 the begining. And it is the nſuall courſe in the conſtruction of Mills, to 
0 conver all the clauſes of the Will, and to adjudge upon all the woꝛds of the 
13g Mill, and not upon one part only, and ſuch confiruction the Judges uſed in 


1 the caſes of Param. and Yardley, and Welden, and Elhin 


g. And afterwards af 
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another day Judgment was given foz the Wife ; That ſhee was Executrix 
pꝛeſently, and her authozity ſhould not expect untill the thzee years were ex, 
pired, it not that any actual diſturbance can be pꝛoved to be oz have been made 
by the Wife againlt the Will of the De viſoz, and the wozds of the Mill, 
will receive ſuch conſtruction, that ſhee ſhall be Executrix untill an acuall 
diſturbance of Wats. 


* 


Ia 


Pa(ch. 33. Eliz, in the Common Pleas, | 


ECCXII. Palmes and the Biſhop of Peterboroughs Caſe. 


— Inpe- | Na Quare Impedit by Margaret Palmes againſt the Biſhop of Peterborough, 


who pleaded, That the Plaintiff did pꝛeſent unto him one I S, of whom the 

Biſhop asked if he were within Oꝛders; & if he had his Letters of ozders, 4 

becauſe the P2eſentee could not ſhew the Biſhop his Oꝛzders, he refuſed him: 

And commanded him to come another time and ſhew to him his Dzders, and 

that the Pꝛeſentee did never do it, noz offered to the ſaid Biſhop his ſaid Oz⸗ 

ders, without that he did diſturb him in other manner. And by Periam and An- 

Refuſall of derſon it is no Plea, foz upon his own ſhewing the Defendant is a diſturber: 
che Biſhop, F02 although that the Statute of 13 Eliz. requires that no man {ſhall be ad⸗ 
mitted fo a Benefice with cure of ſouls, ik he be not a Deacon, yet the Sta⸗ 

tute doth not extend, to compell the Clark to ſhew his D2ders, and therefoze 

when he fo2 ſuch a krivilous cauſe doth refnſe fo admit him, the ſame is a 
diſturbance; And afterwards exception was taken to the Count, becauſe 

f that the Plaintiff being Tenant foz life of the Advowſon of the gift of her 
Pusband, had not alleadged any P2eſentment in her Yusband, oz any of his 
 Anceſto2s, but only in her ſelfe, But that was not allowed, foz that point 

bath been lately over-ruled in this Court, in the cziſe betwirt Specot and the 


Biſhop of Exeter, & 8 H. 5.4 adjudged acco2vingly,vi.g H.7.23.Aud the clear 


opinion of the count was, that the court was good notwithſtanding that exceps 
tion: As to the matter of the Plea the court doubted ok it, ez the plea was, that 
the Biſhop demanded, ok the clark pꝛeſented, his Wetters of Ozders, t Letters 


Teſtimoniall, of his good behaviour, and his Letters Biftive, and he did not 


ſhew them but requeſted ol the Biſhop the ſpace of a week, to ſatisfie the Bi⸗ 
ſhop in thoſe points, which was allowed unto him, but he never returned, 


foꝛ which cauſe the Biſhop afterwards refuſed, &c. And it was laid upon that 


Plea, That the clarke who is pzeſented, ought to make pz5of to the Biſhop 
that he is a Deacon, and that he hath D2vers; otherwiſe by the Statute of 13 
Eliz. the Biſhop is not bound to admit ſuch Clarke, but the Statute doth not 
compel! the Clark to ſhew his D2ders, foꝛ perhaps he hath ioft them, but how 
bis Oꝛders ſhould be pzoved, it was much doubted : Anderſon, The Wiſhop 


may examine him upon oath, ik he hath Ozders oz not; But as to the Wet⸗ 


ters Teſtimoniall of his good behaviour and ſufficiency , the Biſhep 
ought to examiae the lame himſelfe, and ik he give dap and defer the Ad⸗ 
million becauſe he is not reſolved therein, he is a Diſturber ik the Clarke 
come to him in a convenient time: And the Biſhop cannot refule a Clarks 
foʒ the want of Letters Teftimoniall. 


Paſc. 33. Eliz, in the Common Pleas; 


' CCCXII.. Linacers Caſe. 
[ Yan Audita Querela bzought by Linacer, Jt was ſaid by Anderſon cheife 
Juſtice, That if a man be in execution by his body and Lands upon a _ 
. kute; 
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Brownſall and Tylers 
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tute; If the Sheriff permit the Conuſoz to goe at Liberty, vet the Execu⸗ 
tion of the Land is not diſcharged ; But ik he goe at large by the conſent of 
the Conuſce, then the whole Execution is diſcharged ; And the Conuloz all 
have his Land againc pzeſenfly. 


Paſch. 33 Elig. In the Common Pleas. 


CCC XIV. Brownſall aud Tylers Caſe. 


He Caſe was, that Tenant in tail bzought a Wit of Entry, Sur diſſeiſin 
12 the Wait was generall, and it was moved, if the M zit was good 
and 21 H. 6. 26. was vouched, where it is holden, that the Mzit ought to be 
ſpectall, ſcil. to make mention of the tail: But it was holden by the Court,, 


that the generall Witt is good enough. And then the count onght to be ſpe 
ciall, vi. Filz. 191. | 


Trinit. 30. Elix. In the Kings Bench. 


CCCXV. Ward and Knights Caſe. 


1 N an Action upon the caſe, the Plaintiff declared, That whereas Loſtock 
parcell of the Panns2 of E in the County of Suffolk is an ancient Towne, To!!. 


and ancient Demeſne of the Crowne of England, and that, time out of minde, 
&c. all the men, and Tenants of ancient Demeſne ought to be quitted of 
Toll in all places within the Realme, foz them, their Goods and Chattells, 
&c. And whereas the Queen by her Letters Patents the tenth of Septem- 


ber, the ninefcenth of her Reign, tommanded all Mapozs, Wapliffs, Conſta⸗ 


bles, &c. to permit and ſuffer the men and Tenants of ancient Demelne, to 
be quit of Toll, Murage, and other ex-a&tons throughout the whole Realme ; 
And whereas the Plaintiff was an Jnhabitant,and Tenant in Loſtock afoze⸗ 
faid, and ſuch a day and yeare carryed his Goods to Yarmouth in the ſaid 
County, the Defendant not ignozant thereof, had taken and carryed away a 
Cable of the Plaintiffs goods, of the value of eight pounds foz Toll, to his 
damage, &c. The Defendant pleaded by Pꝛoteſtation, that Loſtock was not 
ancient Demeſne, and by Pꝛoteſtation that the Tenants of anctent De- 


meſne ought net to be quit ok Toll, he ſaid, That the Towne of Yarmouth Preſcription. 


is an ancient Wo2ouch, and that they had been in⸗cozpozated by the name of 
Wapliſt and urgelles, &c. And that they have had, time out of minde, 
&c, an Dfficer called a Mater⸗Balp, and that, time out of minde, &c. 


they and their Pzedeccſſozs have had and taken Toll of the Tenants and 


Inhabitants of Loſtock, foz any of their goods bzought thither to Merchan⸗ 
die with, and if it be not paid they have uſed time ont of mind, to diſtraine 
koꝛ it by their Mater / Wayly: And laid, that the Plaintiff ſuch a day bꝛought 
to the faty Towne of Yarmouth , two thouſand weight of Cable Ropes 
fo ſell, foz which there was due fo2 Toll ſix pence, fo2 Murage fix pence, 
{02 Thꝛonage four pence, and the Defendant being Water-1Bayly nemanved 
of the Plaintiff the ſaid fumm which he refuſed to pay, fo2 which he took tho 
ſaid Cable, nomine diſtrictionis, foz the ſaid Thꝛonage, &c. Golding foz tet 
Jlaintiff the Defendant hath not ſet fo2th in himſelf any authozitp to demahe 
the duty : Foz he ſhews, that they have uſed to diftraine by their Mlatnd 
Baplp, but not that they have uſed to demand it by him, and it may be, ter - 
they have ſeverall Officers, one to demand it, and another to diſtraine fozhat 
and alwapes when a man demands a thing againſt common Right, he it:n 


10 


| 197 and Knights 
Caſe. 


— 


1 ſew authozity exp2cile in the whole : xindas to the matter in Law, ſcil, 
The Pzeſcription to have Toll of the Tenants in ancient Demelne, ik can, 
19t have a lawkull beginning: As 21 H. 7. 40. The Lo2d of a Bannoz 


ſaves, that he hath had a Pound within his Bannoz, time out of mind, &c. 


And that he hath uled to have of every one who b22ak3 his Pound, thzee 
pounds, the ſame is a void cuſcome to bind a ranger, foz it cannot have a 
Lawfull beginning, and lee 5 H. 7. 9. b. One pꝛeſcribed, that ik any Cattell 
be taken in ſuch a place, Damage Feaſance, that he might diſtraine them 
and put them in Pound untill the Owner had made amends, at the will ok 


him who diſtrained them, the ſame is a void Pꝛeſcription, koz it cannot have 


a lawkull beginning, and time cannot make ſuch a thing to be good, The 
Ring map meant Tollage, Pontage, &c. but not to the pze judice of another, 
as 22 E. 3.5 8. The Ring cannot gzant to one Thozough⸗toll to paſſe by Pigh⸗ 
mays, loꝛ it is an oppꝛeſlion to the people, foꝛ every High⸗way hal be common 
to cvery one, (ce 16. E. 3. Grants 53, and here the Tenants of ancient De⸗ 
nicſne are quit of Toll by the common Law, and not by Pꝛelcriptin, which 
ſee Fitz. 14. and ſuch Tenants have an Inheritance in ſuch Liberties, which 
the Ning by his gꝛant cannot take away, t then if it cannot have a lzwfull be, 
ginning, it cannot be good by Pꝛeſcription: alſo this P2oſcription is againſt 
the Common-wealth, therefoze it is a void Pꝛelcription, and the Common 
wealth is much reſpected in Law, and things which in themſelves are juſtiſt⸗ 
able by reaſon, are not juſtifiable if they be injurious to others, as 21 E. 4. & 
8 E.4. 18. Fiſhers may pzeſcribe to day their Nets upon the Lands cf others, 
and none can pꝛelcribe againſt ſuch a Pꝛelcription, fo here, all Lands which 
are ancient Demeſne, are Holden in Docage, ſo as they were all Yusband- 


men, who manured their Lands foz the ſuſfentation of the Kings Subjects, 


to which they had ſuch pꝛiviledges fo be the better able to follow their Yus- 


bandzy, and therefo2e to diſable ſuch pzofitable Subjects, an? fo pꝛeſcribe a- 
gainſt theſe Liberties and Pꝛiviledges, is fo fake away the name of ancient 


Demelne, and to make their Lands at the common Law. Hobart contrary : 
To ſhew the autho2ity ta demand is not neceſſary, foz our Pꝛeſcription is not 


upon demand to diſtraine: Foz the common Dicer hath authozitp to de⸗ 


mand, fo2 they cught to demand it, who ought to take the thing demanded, 


and thoſe are the Bapliffs and Burgelles, and then when their Wafer-bayly 


doth it, it is as much as ik it had been done by the coꝛpoꝛation, which ſee 48 E. 
3. 17. The Mapoꝛ and commnalty of Lincolne, bꝛought an action of covenant 
againſt the Mapoꝛ and Comminaltp of Derby, and declared, that the Pwoz 
and comminalty of Derby had covenanted with the Baycz and comminalfy of 
Lin, that they ſhould be quit of Purage,Pontage,Cuſtom æ Toll within the 
Towne of Derby, of all Perchandiſes of thoſe of the Zowne ef Lincolne; and 
further declared, That I Wand H M,two Burgelles of the Towne of Derby, 


had taken certain Woll cf certaine Burgeſſes of the Towne of Lincolne, &c. 


Exception was taken to this Declaration, becauſe they had alleadged the fas 


king of ſuch Toll, not by the co2pozation of Derby, but by I and H, two of the 


Burgelles of it, in which cale the Plaintiffs might have an action af Lreſpaſs 
againſt the Burgelles, fo2 the ac of any of the cozpozation is not the breaking 


of the covenant, made by the comminaltp, but it was not allowed; fo21f the 


common Okkicer of the Towne doth any thing koz their common ule, as it is 
intended ſuch thing was done by the Olkiter, it is reaſon all the Towne be 
anſwerable fo2 it, and the whole comnunalty by intendment cannot come at 


one time to take, &c. and ſo in our caſe, fo2 as much as the co2pozation oughyt 


lo make the demand, and their common ©fficer doth it to their uſe, the fame 
is the act of the whole co2pozation. 


Dea vp eerchants, and not otherwiſe, and I conceive that Tenants in anct- 
ent 


As to the matter in Law, we have plea⸗ 
ded ſpecially; That we took Toll only of thoſe things which are brought by 
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cient Demelne, are not diſcharged of Toll fo2 all 


Families there, and their luſtentations accoꝛding to the qu antitp of their Te⸗ 


ments, 9 H. 6. 25. 19 Hl. 6. 66. They hill be quit ok Toll, of all things 


ſold and bought coming of their Lands, oz fo2 the manurance of their Lands : 


| And7 H. 4. 111. Tenan's of ancient Demelne, ought to be quit of Toll fo 


Wren oz Beaſts bought and ſold foz tillage, and manurance of their Lands, 


things, but only foz ſuch 
which ariſe out of their Zenements, oz are bought foz their Tenements oz 


and foꝛ their ſuſtenance and maintenance of their Families, and fo2 putting 
them to Paſture to make them fat and moze vendable, and ſo to fell them. 
| &c. And lee acco2dingly, F. N. B. 224. D. See Crook 138. 138. 28 Eliz. KA 
Judgment was given koꝛ the ſaid parties, foz the Plaintiffs: but there the 
u Plaintiff declared generally, and the Defendant did demur in Law general⸗ 
{ ly, wherefoze by common intendment, the Cattell were bought koz the til- 
lage and manurance of their Lands: Foz there it was not ſhewed (as it is 
here) that it was to Merchandize: Alſo we have juffified,not only fo2 Toll, 
but alſo foz Trouage, and that they have not ſhewed, and therefoze as to the 
Trouage our juſtification is good enough, foz their pꝛiviledge ſhall not be 
conffrued fo extend beyond the words of it: As the-paiviledge of the Law 
is, That if J leave my hoaſe at a Smiths Fozge to be ſhod, there my Yozſe 
lon, and the (az cannot be diſtrained, but if J oz my Ser vant take the Sadle from the Yozſes 
in themleldes aun back, and lay if in the Smiths Fozge, the dle may be diſtrained. Then 
Ust0 others, & u. here are twa cuſtomes meeting together, and to bgin together, and the one 
3 upon the Kue was not befoze the other, then the particular cuſtome ſhall ſtand: And 3 
, ſo here, all Lmg concetve that by the UW21t, de exonoratione ſect. Fitz. N. B. 161. b. The 
they were al bg Tenants in ancient Demeſne, have not alwaiyes ſuch pziviledges, foz the 
of the Rings it Wait ſaith, quod ſi ita ſit, then, &c. and niſi ipſi, & eorum anteceſſores te- 
ble to folldw ti! nentes de eodem manerio venire conſueverunt temporibus retroactis, and lee 
bjeds, ant top the lame matter in the Regiſter, 181. And afterwards, Judgment was gi⸗ 
way the metz ven. quod querens nihil capiat per billam, foz the Juſtices were of opinion, 
Nad. Hobart: that the Tenants in ancient Demeſne ſhould pay Toll, fo2 their Merchan⸗ 
3 our Peſcriplu _— 
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Mich. 32, & 33 Eliꝝ. in the Kings Bench. 
CCCXVI. Lancaſter ad Lucas Caſe. 


Tre was bzought foz entring into the Parſonage-houſe of Ringhall, Leaſes. 


and divers Lands appertaining to it : The Defenvant being Farmoz 


Towne co [incoik 
;of the ente! 
Tonne ol Lack 
hey hid alleadgtd* 


tame to the Biſhop by 
chop had Collated his Clark. Cook argued, And he conceived that the ſame 


; of the Parſonage, pleaded, Not guilty ; and the Jury found, that one Tyb⸗ 


bin was Parſon of the ſaid Church, and that one Aſh and Dorothy his Mike, 
Wivell and Drauſfeild were Patrons of the laid Church, ſcil. Aſh and his 


Mike in the Right of his Wife, Wivell as Tenant by the Turteſie, the Re⸗ 


ver ſion to his Son, and Drausfeild aiſo as Tenant by the Curteſie, but with⸗ 


j out Iſſue by his life, &c. ſo as the Inheritance of the ſaiv Parſonage was 
",, m Wivell and Ach: and afterwards the Biſhop of Cheſter being Dzdinary, 

, the Parſon and Patrons, 4 E. 6. joyaed in aLeaſe of the Rectozy (which 
, Leaſs was voyd as to the Wife of Aſh) to S. who aſſigned it to the Defen- 


dant. All the Lefſozs dyed : and further found, that Aſh and Wivell were 


Yetres of the Patronage, and that the Church being voyd, the Pzeſentment 
reaſon of Laple, and that the Succeſſoz of the 15i- 
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now Incumbent ſhould avoid the Leaſe in toto; and the caſe is but this: 
Thee Coparceners Patrons of an Advowſon, 92 Tenants in Comman , 
the Parſon, thaee Patrons, and the Dovinary joyn in a Leale (where the one 
of them is a Feme⸗covert; and lo her Ac void) Ik the Succelloz of the Jn, 
cumbent being pzeſented by Lapſcs ſhall avoid it in all: and he concei⸗ 
ved that he ſhould , foz all thꝛee have intereſt in the Parſonage, and all thee 
bught to agzee, but the agreement ok the one is Wozth nothing: But it hath 
been ſaid, that that is but matter of aſlent, and that the allent cf the one is ag 
ſtrong as the aſſent of them all, As if many Joynt⸗kenants hold by certain 


Services, and the Lord grantcth the Services to a ſtranger, and one of the 
Joput-tenants atfoncth to the Gant, the ſame is as lufkicient as if they hay 


all attozned, Lit. 128. 566. Dtherwile it is of a Rent⸗tharge, fo2 there all the 
Joynt tenants of the Lands charged upon the grant of the laid Rent onght to 
attozn to the Gzant; fo2 the Tere-tcnant ought to attoꝛn, and one ok them ts 
not Ter⸗tenant: And in cale of a Rent-charge, the Avowep is upon the 
Lands : but Attoznment differs from cur caſe, oz Attozament is but a bare 


aſſent, without any intereſt in him who attozns, foz an Abato2 may do it, 
but here is matter of Intereſt, and in Attoanment, Attoznment foz one acre is 
cffecuall foz all, 18 E. 3. Fitz. variance 63. but otherwiſe it is in caſe of Con- 


fir mation fo2 one acre, the ſame doth not extend to the ro, fo2 in ſuch caſe an 
Intereſt paſſeth. So here, the one cf them is not Patron, therekoze all of 
them onghyt to concur, 31 E.3. Grants 61. That ſuch ach of the Patron ſhall 
not bind but accozding fo the Eſkate of the Pafren, which ſee Lit. £12. 528. 
as ik Tenant in tail confirm, the ſame ſhal not bind the Pacſentce of the iſue, 
Dee Fitz. Grants 104. In t. R. 2. The caſe was that the Biſhop of Covent. 
and Lichfeild had two Chapters, one of Coventry, the ſecond of Lichſeild, and 


he made a Conveyance, but one Chapter only did confirm it, the ſame doth 


not bind the Duccefſo2, fo2 both are but one Chapter in reſpect of the Bi⸗ 
Chop, and ſee the caſe abztdged by Statham to Aſſtze, foz the Biſhop is choſen 
by both Chapters, there a confirmation mult be of them both: The caſe in 
Dyer 11 Eliz. 282, Thark, Biſhop of Dublin, hath two Deanes and Chap⸗ 
ters, the one ſurrend2eth without the aſſent of the Biſhop, and afterwards 
the other De an and Chapter confirmeth a Leate made by the Wiſhop, the 
ſame is good: J confelle that; foz the Surrender was by Act of Parliament, 
and lo one ſole Chapter remained: And in our caſe, the Leaſe cannot be good 
in part, and void foz the reſtdue, fo2 all are but one Patron, as 22 H. 6. 4. 
Two Coparceners are, they make compoſition to pzeſent by Turnes, a 
Wit of Annmty is bought againſt the Incumbent, be ſhall have aid of both, 
and lee the Caſe betwirt Gore and Dawbney in the Exchequer Chamber up⸗ 
on a Wait of Erroz, where two are accountable, an Account made by the 
one is not good, fo2 both the Accountants ſhall make but ene account, and 
therefoze the Account of the one cannot be good: And the Lozd Anderſon 
put this Caſe, two Joynt-tenants of a Pannoz, the one of them doth g2ant 
a Copy, the ſame is void, fo2he is not Dominus pro tempore: And ſee as 
to the aſſent of them all, &c. 3 Eliz. 190. Dyer. 
jected, That now the Incumbent comes in by the D2dinary, and not by 
the Pzeſentment of the Patron. and the Dzvinary is bound by the confirma⸗ 
tion of his Pꝛedeceſloꝛ, as to that the collation of the Biſhop by Laples, is in 
the right and ſed of the Patron, and as the Pzeſcntce of the Beire of the 


Patron ſhall avoid, &c. ſo allo of the Oꝛdinary: and 20 E. 3,Bar.Preſentment | 


12. The Patron ſhall have a Wait of Darrein⸗pꝛeſentment upon the pꝛe⸗ 
ſent. of the Biſhop foz Lapſes, and 22 H.6. If a man recover an Advowlſon, 
and after the Biſhop collate fo2 Lapſes, the ſame is an Execution of the 
Judgment, « wil make a poſſeſſio fratris,as Moyle ſaith, And in our caſe this 
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this Confirmation is void in all, becauſe Non ſunt concurrentes ii qui in bac 
parte concurrere debuerant: And it is an entire Ad, and cannot be avoytev 
in part, and ſtand foz the reſidue, and the Pzetentee comes in in the right of the 
Meire fo2 which he (hall avoyd it, &c. Popham contrary, Af is to be here cons 
ſivered, if the D2dinary hath Intereſt in the Church by this Lapſe, os on- 
Iy an anthoꝛzity, foz if he hath an Interekt, then it will follow, that every one 


of his Succellozs ſhall be bound by his Confirmation, and allo their Pꝛeſen⸗ 
tees: It hath been objected, that there ought to be a full and entire Patron who 


makes ſuch a Leaſe, otherwiſe it is void: But that is not fo, as ik the Pa 
tron be Tenant fo2 life, his Leaſe o2 Confirmatton ſhall not be void in all, but 
ſhall be good during his life, which ſee 31 E. 3. Grants 61. and 19 Eliz. 356. 


A Parſon makes a Leaſe foz foaty yeares, the Biſhop being Patron and D2, 


dinary confirmes it, the Patron dyeth, the Bithop pꝛeſents, and afterwards is 
(ravſated, this Leaſe ſhall ſtans during the life of the 3Btthop,and of the new 
Incumbent who iound the Church charged, aed then ſuch Leale- may. be good 
ttz part, and void foz part, ſce fo2 the fame, 2 E. 3. 8. If the Advowſon of a 
Church be appꝛopꝛiated unto a Pꝛioz and his Succefios, if afterwards the 
wife of the G2antoz be endewed ok it, and pꝛeſent her Clerk, the Church is 
become viſ-app20paiated during the like of the Mike, but afterwards ſhall 
ſtand, vi. the caſe cited to the-contrary, 29 Eliz. in the caſe of the Carle 
of Bedford, c. 7. part 8. At the beginning the Patron was not reſtarined to 
any time to pꝛeſent his Clerke, but the fix months was appointed at the in⸗ 
ffance and ſuit of the Dzdinaries by a Cenon, confirmed in the councell of La. 
reran, befo2e Which time, the D2dinartes.had not any Laplſcs, but after the 


| | | 9 
ſaid Canon, they had an Intereſt in the Church, and this appeareth in the 
Kegiſter: And ſce F. N. B. 3. f. that alter the Dadinary is entituled to Lapſes, 


The Plaintiff in a Quare Impedit cannot have a Ne admittas, foz now the 


D zdinarp hath an Interest: And ik the Bichop hath Title to pꝛeſent by 


Lapſe, and befoze Pzeſentment he dyeth , {o as his fempozalties comes 
to the Ring, the King ſhall pꝛeſent, which pꝛoves that it is an Intereſt, and 
the Civilians call it Intereſt, caducum & conditionale: And in our caſe the 


confirmation of one Coparcener (hill binde the other Coparcenere, in Nati- 


vo habendo, ſhall binde them all, and the villaine ſhall be free foꝛ ever. And 
it was moved, alſo that if an uſurper,o2 the Clerk who is in by him ſhall avoid 
this tlauſe, and by the wozds of the Statute of Weſt. 2; Si tempus ſemeſtre 


tranſierit per impedimentum alicujus, ita quod Epiſcopus Eccleſiam conferat, 


& verus Patronus ea vice præſentationem ſuam amittat, adjudicentur damna ad 
valorem Eccleſiæ pro duobus annis; Therefoze what the Patron leſeth, the Oz⸗ 


dinary hath the ſame, therefoze it is an Intereſt, and in liew of that lolle the 


Statute gives damages to the Patron, &c. And the Cale was adjozned to be 
{urther argued at another dap, &c. | 


Tach. 33. Eliz, Rot. 392. In the Kings Bench. 
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| Na pꝛohibition the Plaintiff declared, that whereas Michael pett was 


ſeiſed of diverſe Lands, and made his Will, by which he made the Plain- Prohibition. 


tiff his Son his Executoz, and thereby deviled unto A his Wife one hundzed 
pounds, in conſideration and recompence of her Dawer ofall his Lands, a dy- 
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ed, and the laid A took to Husband the Dekendant: And that after bet wire 
the Plaintiff and Defendant , colloquium quiddam habebatur, &c. upon 
which conference and communication, the Defendant in couſideration that 

the Plaintiff pꝛomiſed to pay to him the ſaid one hundꝛed pounds, pꝛomiſed ta 

make to him a diſcharge of the ſaid one hundzed pounds, and alſo ol the Dow, 

er of his Wife, and ſhewed further, that notwithſtanding that the laid pett 

was ready, and offered the ſatd one hunv2ed pounds, and Dower allo, pet, &c, 

Upon which there was a Demurrer in Law; It was moved by Tan. that hero 
is not any cauſe to have a pꝛohibition, fo2 the agzeement upon the communi, 
cation is not any canſe, fo2 it doth not appeare that it was per fozmed. Coke, 
A P2ohibition lpeth, foꝛ the Wife cannot have both,money, and Dower, fol 
that was not the meaning of the Deviloz; and therefoze it hath been holden, 
that if a man deviſeth a Terme foz years to his ile, in ſatisfaction and re, 
tompence of her Dower, if thee recovereth Dower, ſhe hath loft her Terme 

Allo here is modus and conventio which alters the Law, ſcil. mutuall agzee⸗ 


ment: So if the Parſon and one of the Pariſhoners agzee betwirt them that 


foz fozty ſhillings per annum, he ſhall retaine his Tythes foz thee pears, &c. 
as it was in the Caſe betwixt Green and Pendleton, &c. it is good. 


Mich. 32. & 33. Eliz; In Banco Regis. 
CCCXIX. Martingdall and Andre wes Caſe. 


1 N an Action upon the Caſe, the Plaintiff declared, that one Mildmay was 
ſeiſed of a Youſe in A, and that he and all thoſe whoſe eſfate, &c. time out 
of minde, &c. have had a way over certaine Lands of the Defenvants called 
C. pro quibuſdam averijs ſuis, and ſhewed, that the ſaid Mildmay enfeoffed 
him of the ſatd Yeuſe, and that the Defendant {opt the ſaid wap, to his dam⸗ 
age, &c. And it was found foz the Plaintiff, and it was moved in Arreſt of 


Judgment, that the title to the way is not certainly ſet foꝛth, i. e. pro quibuſ. 


dam averijs ſuis, quod omnes Iuſticiarii conceſſerunt, But Gawdy Juſtice 
conceived, that the ſame was no cauſe to ſtay Judgment: Foz it appeareth 
to us, that the Plaintiff hath canſe of Action, although that the matter be in⸗ 
certainly alleadged, and of thts incertainty the Defenrant hath loft the ad⸗ 
vantage, having ſurceaſed his time by pleading to it. as 20. E. 3. Treſpaſſe 


fo2 taking and carrying away of Charters, the Defendant pleaded Not guilty, 


and it was found fo2 the Plaintiff to the damage, &c. And Erro2 was 


bꝛought, becauſe the Plaintiff had not fet down in his Declaration, the cer, 
tainty of the Lands compꝛized in the Tharters: But non allocatur, foz the 


Defendant ought to have challenged that bef6ze, and alſo 47 E. 3. 3. In a 


Wait of Covenant the Plainfiff declared of a Covenant, by which the De 
fendant covenanted with the Plaintiff to aſſure to him all his Lands and Te⸗ | 


nements which he had in the Counties of Glouceſter and Lincolne, and tecla 
red, that at a certaine day he requirsd the Defendanf to make him allu⸗ 
rance of all the Lands, &c. And the Writ of Covenant was generall, quod 
teneat coventionem de omnibus terrjs quod habet in, &. And it was objeced 
(as here) that the Wzit wanted certainty, as how many Acres, oꝛſuch 
Dannoz, but non allocatur,toz here the Plaintiff is not to recover Land, but 
only Damages, and the Mzit was awarded good. Fenner Juſtice, the Caſes 
are not like to the Caſe at Bar, foz in the laid Caſes, the certainty is not 


needfull, but foz the taxing of the Damages; but here, ths certainty of the 


number of the Cattell is part of the title. 
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Mich. 32 & 33. Elix. In the Kings Bench. 


CCCXX. Beale and Taylors Caſe. 


A 


Pon Evidence toa Jury, At was holden by Gawdy and Clench Jnffi- 


Lc, that if a Leale foz veares be made, and the Leſtoz covenants to re- 


paire during the Terme, if now the Lelſoz will not doe it, the Leſſee him- 
ſelf may doe it, and pay himſelf by way of Ketainer of ſo much out of the Kent, 
which ſee 12 H. 8. 1. 14 H. 4. 316, A Leaſe foz years by Indenture, and 
the Welt cz covenants to repaire the Youles, and afterwards the Leſſoz com⸗ 
mands the Leſſee to mend the Youſes with the Rent, who doth it accozding⸗ 
ly, and expends the Rent in the charges, &c. o 11 R. 2. Bar, 242. The 
Weſſoz covenants, that the Leſſee ſhall repaire the Tenements when they 
are ruinous, at the charge of the Lefſo2 ; In debt foz the Kent, the Leſſce 
pleaded that matter, and that accozding to the Covenant, he had repaired the 


Tenements being then ruindus with the Kent, and demanded Judgment, ik 


action, &c. and good: Fenner Juſtice contrary, foz each ſhall have acion a⸗ 


gainſt the other, ik there be not an expꝛeſſe Covenant to do if. Quære, If 


the Leſloꝛ covenant to diſcharge the Land leaſed, and the Leſſee of all Kents; 
Charges, iſſuing out of it, If a Rent-charge be due, if the Leflee may pay if 
out of his own Rent to the Lefſoz, ad quod non fuit reſponſiini. 


Mich. 32. & 33 Ehz. In the Kings Bench. 
CCCXXI. Offley and Saltingſton, and Paynes Caſe: 


Ffley and Saltingſton, late Sheriffs of London, bꝛought an action upon the 
Cale againſt Pain, hetauſe that he being in Execution under their cuſtody 
foz fiſty thꝛee pounds, in which he was condemned at the Suit ok one Spicer, 


made an el cape, the debt not ſatisfied, by reaſon whereof they were compelled 

to pay the money; The Defendant confelled all the matter, but further 

u, pleaded, that after the Eſcape, Spicer had atknewledged ſatiefanion (being 
after the Eſcape) upon Recozd of the ſumm recovered, upon which there 

i was a Demurrer ; Owen Scrjeant argned that the acknowledging of ſa- 
tisfactton, being after the Tſcape, was not any Plea, fo2 when the Plaintiffs, 


Payne: 


Sheritks, have paid the money recovered, there Was no reaſon that Spicers acs 
knowledging ſatisfaction ould ſfop the Sheriffs of their Remedy againſt 
t was Holden by the Juſtices, that the Plaintiffs in this Action 


j; cught to ſhew, that they had been impleaded by him who recovered, foꝛ they 


recovered 


cannot have this Action befoze they are ſued. Foz perhaps the Plaintiffs who 
but be contented to hold themſelves to the Dekendant, and to 


40} be ſatisfied by him; It was (aid by Glanvill Serjeant, that by the Eſcape the 
iy Debt was caſt upon the Sheriffs, and the Defendant diſcharged ; And that 


it was the Caſe of Sir Gervas Clyfron, who being Sheriff ſuffered him who 


z Was in Execution, and in his cuſtody to goe and ſee a Play, and the ſame was 


adjudged an Eſcape, and the party could not be in Cxecution againe: And 
then he atd, that this acknowledgement of ſatisfaction could not be any War 
to the Plaintiffs : At another day the Caſe was moved againe. And then 
it was the clear opinion of the whole Court, that the Action was maintains 
able, although that the Plaintiff in the firſt Action had acknowledged ſatis⸗ 
kacton : And it hath been adjudged here in this Court, in the Caſe betwirt 
Hill and Hill, that notwithftanding ſuch ſatisfaction, that the action lpeth. 
Bee F. N. B. 130, b. foz the payment atter voth not take away the Action, but 


mittigate the damages onely, fo2 the Act cf a thiro perſon thall not take away 
an Acton once veſted, Mich, 


eaſes. 


Retainer ot 


Rent. 
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Mich. 32 23 Elix. In the Kings Bench. 


CCCXVII. Greenliff and Bakers Caſe, 


1 Plaintiff declared, that whereas he was bound to the Defenvant in 
an Obligatiod of fozty pounds foz the payment of twenty pounds, the De⸗ 
fendant the ſecond of No. after, in confideration that the Plaintiff at the 
Requeſt of the Defendant had paid the ſaid twenty pounds without ſuit at 
Law, pꝛomiled to deliver tothe Plaintiff befoze (ach a dap, an Obligation by 


which one A. was bounden to the Defendant in fozty pounds, with a Letter 


of Attoꝛnp to demand the ſame of the laid A. and to ſue foz it in the name of 
the Detenvant which he hav not done, and in that matter the Plaintiff had 


Judgement, and thereupon the Defendant bzought a Wat of Erro2; Firſt. 


here is not aiiy conſideration ; foz the payment cf the money is no mo2e then 


he ough to doe, and which he was compellable to doe, &c. Secondly, the ſame - 


is no benefit to the Plaintiff, but only a matter ef charge, to ſue the ſaid 
Bond againſt A, Thirdly upon the Venire facias , the Sheriff returned 


Lut twenty thꝛee Juro2s. As to the firſt Errcz it was the opinion « 


Gawdy and Fenner Juſtices, that here is net any conſideration, fo2 the 
Defendant hath not any benefit by uit, and the Pleintiff dofh no moze 
then he ought to doe, and the payment was in reſpect of the Debt, and not 
of the Defendants Requeſt. And by Gawdy vpcn this pꝛomiſe, an action 
doth not ly, fc? the Plaintiff is net to Hite ay benefit by if, but travell. 
Fenner contrary, and that the action lycth fc2 th:t, as to the third Erroz, the 
ſame is helped by the Statute of 32 H. 8. and the Statnte of 18 Eliz. of im- 
perfect and inſufficient returne of any Sheriff: Fenner, Not only the returne 
is naught, but allo the Pannell is 1n-ſufftictenf, And it was moved by Tan- 


feild; that it was adjudged in this Court, Paſch. 25 Eliz. Wetwirt Cook and 


Huet, that where A was beunden to Bin fezty pounds, B promised to A. that 
if A would pay the mony without (uit he would deliver Him the fctd Bond. by 
which he is bound to the ſaid B., and it was holden a good conſideration, Quod 
fuit concuſſum per totam curiam, but that is not like to the caſe at Bar, and it 
was holden in the ſame Plea, That ik the Obligoz pay the duty af the day 
and place, that if the Dbligee will not deliver the Bond; Yet the Obligoz 
tall not have Detinue koz it. 


1 


Mich. 32. & 33 Eiz. In the Kings Bench. 
CCC XXII. Guilfords Caſe. 


Uilford was endicted upon the Statnte of 23, Eliz. cap. 1. foꝛ wilh⸗dꝛaw⸗ 
ing diverſe perſons, her Pajeſties Subjees frem the Religion eſtabliſh» 
ed in England to the Roman Religion ; and to pzomiſe obedience to the 
Church of Rome, and f-2 that he himſetfe was with-dzawn from the obedi⸗ 
eace of the Queen. Coke took Exception to the Endictment, becauſe that 
the Indickhment was not found within the peare after the offence committed, 


In tye laid Ac, there is a Pꝛoviſo, That all cffences againſt the Ax, ſhall 


and may be enquired of within the yeare and day after the offence committed⸗ 
Popham Afto2ney Generall, This caſe is not within that Pzoviſo, but deth de⸗ 
pend upon other Statutcs befoze viz. r. 5. & 13 Eliz. touching the acknew? 
ledging of her Pajeſties ſupzeame Government in cauſes Eccleſtaſticall, oz 
other matters teuching the ſervice of God, oz coming to Church, oz cLabliths 
ing of true Keligien within this Realme, ſhall and map be cucuirgd as well 
bekoze the Juſkices cf the Peace, as other Juſtites nemed in ifs (0.57 ra 
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Kings Bench. 


SGuilfords 
E Pie. 
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tute, within one veare and a day affer tach offence committed: And he laid, 
theſe wo2ds in the P2oviſo refer only to luch offences contained in the laid 
Act, which toucheth the lupzemacy and cauſes Eccleſiaſticall, &c. And ſuch 
offences ought to be enquired within the veare aud day; But this Jndicment 
here doth confift upon other matter, koz with-dzawing himſelke from the obe- 
dience of the Queen, which is an offcace out of the compaſs vf the ſaiv Þ29- 
vio, and therefoze the enquirie of it not reſtrained unto anytime, and the 
Statute of 13 Eliz, extends to Bills, Mzitings, Inſtruments, 8c. and not to 
the woꝛds (with⸗dꝛawing by words) which is ſupplped by 13 Eliz. (with⸗ 
dꝛawing by other meanes) and the reſtraint of Enquiry at the time, goes to 
the hearing of Malle, and ſaying of Palle, and not ( repairing to the Church) 
but as to with⸗dꝛzawing, the ſame is at large, not reltrained by that Statute : 
And he ſaid, that this $ ndicment doth conſiſt upon many offences, ſome, fo 
offences within the Pꝛoviſo, and as to thoſe, the Indictment is void: Some 
to other offences, as Treaſon, the cffence of with-dzawing, the Enquiry of 
which is not reſtrained, and thereſc2e this Indictment ſhall and: Alſo it 
was the intent of this Statute, not to reſtrain this Court, but only the Juſti⸗ 
ces of Peace, foz they are ſpeciallp named, Coke, and he conceived that this 
woꝛd, touching, &c. did not extend ts any thing contained in the Statute of 
23. Eliz., but only to cffences within the As ef 1. 5. & 13 Eliz. which 
were incertaine befoze, alſo this P>2oviſs is in the Diſjuncttve, againſt this 
£2 againſt the Ads of 1.5. 02 13 Eliz. ſo as that which followes is to be apply- 
ed to the laſt Diſjuncti ve, and not to the whole ſentence, and alwapes when a 
thing is named certain, and after generall things, the wozds ſubſcquent ſhatl 
be referred to the generall words, and not to that which is certaine. Alſo, 
if (touching, &c.) doth refer to this Statute, the ſcntence would have be⸗ 
gun with if, but here it begins with the Supzemary, of which nothing is ſps/ 
ken in this Statute, and therefoze it cught to be referred to the Statute 
which begins with it, and that is 1. Eliz. and then it Call be prepoſterous to 
come after 23 Eliz. and theſe wozds (ſhall and may) onght to be ſo conſtrued 
(hall) is reſtridive of it ſelfe, and (map) fhall be referred to that which 
was re ſtrained befoze, as the pꝛoceedings upon the Statute of 1 Eliz. cap. 2. 
were reſtrained to the next Sheriffs, and he conceived, that this Court is as 
well reſtrained to Time as any other Court, fo2 the woꝛds are, as well be⸗ 
foze Juſtices of the Peace, as befcze other Juſtices named in the ſaid Sta⸗ 
tutes, and in the Statute of 5 Eliz. This Court is eſpecially named: Wray, 
this Pzoviſo begins with Juſtices of the Peace, therefoze it doth not extend 
fo offences which are Treaſon, and the meaning of this Statute of 23. Eliz. 
was to enlarge the Statutes of 1. & 5 Eliz. foz where the offence againſt the 
Statutes befoze, was to be enquired at the next Seſſions, and the other with- 
in fix moneths, now by this Statute it may be enquired at any time within 
the veare and day, but it doth not extend fo reſtrain the proceedings againff 
offences of Treaſon, to the wozds of the Statute are, That fuch:offences ſhall 
be required befoze Juſtices of Peace within a year, &c. But in the next 
clauſe, that the Juſtices of Peace againft all effences againft this Ac, vut 
Treaſon by which it appeareth, that no offences are refirained to time, but 
thoſe which Juſtices of the Peace have authozitp to heare, and determine, 
and that is not Treaſon : Gawdy to the ſame purpoſe : Foz all the Pzoviſo 


is but one lentence, and there the whole ſhall be referred to ſpirituall offences, 
as the not coming to Church, &c. 
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Mich. 32. & 33. Elix. In the Exchequer, Error. 


CCCXXIII. Fillcoks and Holts Caſe. 


] Nan Action by Fillcoks againſt Holt, Avminiffrato2 of A. the Phainti 4 of | 
ix 


declared, how that the Wusband of the Dekendant, who dyed inteſtate, wag 
endebted to the Plaintiff in ten pounds by Will, and that the Defendant in 


conſideration,fhat the Plaintiff would permit the Defendant to take Wetters 


of Adminiſtration, and give: to her further day fo2 the payment of the ſaid 
ten pounds, pꝛomiſed to pay the laid ten pounds to the Pluntiff, at the dap: 
And upon a Wait of Erroz bꝛought in the Exchequer, upon a Judgement in 


ths Kings Bench, in that caſe , It was alligned koz Erroz, that here is not 


Act ion upon 7 
the Caſe. 


Prohibition. 


Tythes. 


any conſideration, foz by the Law ſhee is to have Adminiſtration, being wife 
of the Inteſtate, and as to the giving of farther day foz the payment of the 
ten pounds, the ſame will not make it good, koz it doth not appeare that ſhee 
was Adminiſtratrix at the time of the pzomiſe made, and then ſhee is not 
chargeable, and then, &c. And ſuch was the opinion of the Court, And it 
was ſaid by Periam Juſtice, and Manwood cheife Baron: That the Biſhop 
might gꝛant Letters of Adminiſtration, to whom he pleaſed, if he would koz⸗ 
feit the penalty limitted by the Statute: Alſo it was laid, where an Execu⸗ 
toꝛ oʒ Admini ſtrato is charged upon his cwn pꝛomiſe; Judgement ſhall be 
given, de bonis proprijs, foz his pꝛomiſe is his own Ad. 


Mich. 33. Eliz, In the Kings Bench. 
CCCxXIV. Adams and Pafealds Caſe. 


N Action npen the Caſe was bꝛought, and the Plaintiff declared, That 


where ſuch a one, his Der vant, departed his ſer vice without cauſe oz li⸗ 
cenſe, the Defendant knowing him to be his ſervant, did retain him in his 


Service, aud ſo kept him. Tanfeild, The Action doth not lpe, foz lf my Ser⸗ 


vant depart out of my ſervice, and another doth retain him, an a&ton doth not 
lpe at the Common Law, if he doe not pꝛocure him to leave my ſervice, and 
afterwards retain him, oz immediatlp taketh him out of my ſervice. And this 
Action is not g2ounded upon any Statute, See 11 H. 4. 176. 47 E. 3. 14. 
9 E. 4. 32. Gawdy, The Adton lyeth, fo2 here is damage and wzong done to 
the Plaintiff. Fenner contrary, Foz the wꝛong is in the departure, and not in 
the Retainer, and upon the Statutes it is a good Plea to ſay foz the Defen- 
gant, that the party was vagzant at the time of the Retainer, and the (ſciens) 


doth not alter the matter, 


M.ch. 32. 2 33. Eliz. In the Kings Bench. 
cCCxxv. Naſh and Mollins Caſe. 


Aſh and Uſher ſued a Pzohibition againft Mollins, foz that the Defen» 


dant had libelled againſt them in the ſpirituall Court, foz Tythes of 


Wood, g2owing in Barking Parke in Eſſex ; The other did ſurmile that 


the Lands were parcell of the poſſeſſions of the Pꝛioz and Covent of Cree 
Church, and that the ſaid Pꝛiez and his Succeſſozs, time out of mind, &c. 
had held the ſaid Lands diſcharged of Tythes, and held them lo, at the time 
of the Dillolution, &c. and the other part traverſed it, whereupon they yy 
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at JUue, ik the Pzioz, &c. held the Land diſcharged, tempore Diſſolutionis, 
&c. And new on the part of the Plaintiff in the Prohibition, certain old 
perſons were produced, who remembeed the time of the Pbnateries, and 
that they did not pay any Tythes then, oz from thence: Exception was taken 
to the ſuggeſtion by Coke, That here is nothing elſc then a Pzeſcription, de 
non decimando, foꝛ here is not ſet fo2th any diſcharge, as compoſition, unity 
af poſſeſſion, pꝛiviledge of ozderz as Templarii Hoſpicitarii, &c, Fenner Ju, 
tice : Spirituall perſons may pzeſcrkbe in non Decimando, foz it is not any 
pꝛejudice to the Church: Wray, Although eit is not ſet down the ſpeciall 
manner of the diſcharge, vet it is well enough, fo2 we oaght to take it that it 
was by a lawfull meanes, as compoſition, &c. 92 otherwiſe: Foz the Sta⸗ 
tute is, That the King ſhall hold diſcharged as the Abbot, &c. and we ought 
fo take it, that it wis alawfnll diſcharge of Tythes, tempore diſſolutionis: 
And afterwards the Jury found foz the Plaintiffs in the Prohibition: But 
no Evidence was given fo pꝛove, that the Defendant did pzoſecute in the ſpi⸗ 
rituail Court, contrary to the Prohibition. 


Mich. 32. & 23. Eliz. In the Kings Bench. 
CCCXXVI. Shelldons Caſe. 
Helldon, Talbot, and two other, fotir perſons in all, were indicted upon the 


Statute of 23 Eliz. of Recuſancy,the words of the Indictment were, Quod 
illi nec eorum uterque venerunt, fo any Pariſh Church, &c. It was moved 


Indiamanr 
upon the &a⸗ 


by Atkinſon, That the Andictment is not good, ſo2 u erque doth refer unto one 5 * 73 


of them, and not where they are many, as here, and ſo is an inſenſible wozd, 
and ſo upon the matter there is no offence layed to their charge. And the 
Juffices doubting of it, demanded the opinions of Gzammarians, who de- 
livered their opinions, that this wozd (uterque) doth aptly ſignifie one of 
them, and in ſuch ſignification it is uſed by all Waiters : Gawdy, J con- 
ceive, that the opinions of the Gꝛammar ians is not to be asked in this caſe ; 
But J agzee, that When an uſnall wozd in our Law comes in queſtion, fox 
the true conſtruction of it, then the opinion of Gzamarians is neceſſary ; 
But (uterque) is no un/u{uall wozy in our Law, but hath had a reaſonable 
Expoſitien heretofoze, which we ought to adhere unto, which ſce 28 U. 8. 
19 Lhzee bound in an Obligation: Obligamus nos & utremque noſtrum, 
and by the whole Court (ut erque) doth amount to quilibet: And ſee 16 Eliz. 
Dyer 337,338. Thee Joynt⸗tenants in Fee, and by Indenture Tripartite 
bach of tgem covenanteth and gzanteth to the others, & eorum utrique, to 
make aTurance, and there it was holden that the wozd (uterque) doth az 
mount to quilibet: Wray, Admit it ſhall be ſo taken in a Bond, vet it ſhall 
not be fo taken in an Indictment : As it a man make a Leaſe fc2 years ren- 
dung Rent payable at the day of Saint Martin, although there be two dapes of 
Daint Martin in the veare, yet the reſervation is good, and the Rent {ſhall be 
taken payable af the moſt uſuall day of Saint Martin there in the Country: 
But in an Jadictment ik an offence be layd fo be done on Saint Martins 
day, Without ſhewing which in certain, it is not good: Fenner. The woꝛd uter⸗ 
que 15 matter of lurpluſage, and therefoze ſhall not hurt the Indictment. 
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Mich. 32. & 33. Eig. In the Kings Bench. 
CCCXXVII. Blunt and Whitacres Caſe, 


A zit of Erroꝛ was bzought upon a Judgement given in the common 
Pleas in a Replevin,where the Wefendant did avow as Fermoꝛ of the 
Manng? of F in the County of Berks, to Saint Johns Colledge in Oxford, 


and layed a Paeſcription there in him and his Fermozs to diſtraine fo2 all 
Amercements in the Court of the laid Wannoz and ſhewed that the Plain⸗ 


tiff in the Replevin was pzeſenfed by the Homage, foz not repayring 


of a Youſe being a cuſtomary Tenant of the ſaid Mannoz. at cozding to 


a paine impoſed upon him at a fozmer Court koz which he was amerced by 
the Steward to ten chillings, and was alſo p2eſented foz not ringing of his 
Swine, foz which he was amerced thzee ſhillings ſour pence, and foz theſe 
Amercements he diſtrained: And upon Nihil dicic Judgement was given 


foz the Avozant to H.ve return, upon which a WMzit of Erroz was bzought : 


And Erroꝛ aſſigned, in that there is not any Pzeſcription layed in the A, 
vowzy, fo2 the Lod to amerce the Tenants, and of common Right, he cans 
not do it, Sec 43 E. 3. And ſuch Amercement is extoztion, foz the Loꝛd 
cannot be his own Judge, and therekoze he ought to enable himſelfe to diſtrain 
by Pꝛeſcription; Another Erroz, becauſe the Fine is layed fo be aſſeſſed by 


the Steward, whereas by the Law it ought to be by the Suitozs, foz they are 


Judges, and not the Steward; Another, becauſe, that in the Avowzy it is 


ſef down,quod præſentatum fuit, that he had not repaired a certaine Pouſe, 


but he doth not lay, in facto & categorice, &c. that he had not repaired, foz that 


is mifter traverlavie, 4, here is no offence,fo2 a Copy-holder is not bound 


fo repaire by the common Law, if it be not by Pzeſcription, fo2 he cannot 


have You'e-boot upon the Land as a Termoz may if it be not alleadged a 
cuſtome: Fenner, The Steward may aſſeTe Fines foz a contempt, but not 
Amercements if not by Pꝛeſcription. Gawdy, The Lo2d of a Mannoz cannot 

aſſefſſe Ametcements foz a Zreſpaſſe donc to himſelfe upon his own Lands, 


but otherwiſe it is of a common Treſpaſle, oz a Dreſpaſſe done in the Land of 


another, but foz the Diſtrelle, he ought to pzeſcribe, and the Judgement was 
reverſed. . 


Paſc. 29 Elix. Rot. 121. In the Kings Bench. 


CCCXXVIII. Page and Fawcets Caſe. 


i bꝛought upon a Judgement given in Lynn, where by the Recozy 
it appeareth, thet they pꝛeſcribe to hold Plea every Mernelſday, and it ap- 
peared upon the ſaid Recozdthat the Court was holden, 16. Feb. 26. Eliz. which 


was dies Dominicus, & that was not aſſigned foꝛ Erroz in the Recozd, but after 


in Nullo eſt ercatum pleaded, it was aſſigned at the Bar: And Almanacks 
were ſhewed to the Court in p2oof of it, and it was holden clearly to be Erroz, 
but the doubt was, if it ould be tryed by Jury, oꝛ by the Almanacks, and it 
was ſaid, that the Juſtices might judiciallp take notice of Almanacks, and be 


infozmed by them, and that was the Cale of one Robert in the time of the 


192d Carline, and by Coke, ſo was the Caſe betwixt Galery and Bunbury, and 
afterwards the Judgement was reverſed, 
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Trin. 33 Eh. In the Kings Bench. 
CCC XXIX. Geofries and Coites Caſe. 


T was found by ſpeciall Uerdict, that one Avice Trivilian was Tenant foz 

Lie the remainder fo her Son in tail, the Remainder over; Tenant fog 

"Mi life, and he in the Remainder in tail, make a Laſe foz life, the Remain- 

Mt in der foz life rendzing Rent; Tenant foz life dyeth, he in the Remainder dy- 
eth, and his Son accepteth of the Rent ol the Tenant foz life in poſſefſion,wha 

dyeth, The iſſue in tail entreth, he in the Remainder foz life entreth , &c. 

And it was conceived that this acceptance ofthe Kent of the Leſſee foz life 

doth affirme alſo the Kemainder : See Litt. Sect, 521, and ſuch was the opini⸗ 

m on of Gawdy and Fenner Juſtices. 


Toma Paſc. 33. Elis, In the Kings Bench. 
Doorn CCCXXX, The Lord Mordant and Vaux Ca ſes | 
Xcommen R 
3 N Tor Lo2d Mordant bzought an Acton of Treſpaſs againft George Vaux; 
2nable villa and veclared of a Treſpalle done in quodam loco, called N, parcell of 
A islaed ra the Janne? of Hawarden: The Caſe was, William Lozd Vaux was leiſed 
the Hula 6 thereok, and thereof levyed a Fine to the uſe of the Lo2d Vaux, which nowis, 
un te Mr fo2 life, and after his deceale to the uſe of Ann and Muriel Daughters of the 
bot ty! Loꝛd Vaux and their Allignes, untill Ambroſe Vaux ſhould returne from the 
Jared ac parts beyond the eas, and ſhould come to the age of twenty one years, o3 
i had not repat; dye, if they ſhould ſo long live; Andafter the returne of Ambroſe from he⸗ 
Copy-yolder's a vond the Seas, and the age of iwenty one years, oz death, whichloever of the 
-2eſcription, u (aid vayes oꝛ times ſhould fir ſt happen, to the uſe of the ſaid Ambroſe and the 
ib 1t bond Ald heires of his body begotten, with diverſe Remainders over: Ambroſe returns 
"26 kn a content cd, and 31. Eliz: befoze he came of full age (fo2 it is not pleaved that he was 
"Lodofa i of full age) levyed a Fine ts the uſe of George Vaux, the Defendant kn taile; 
elle upon $90 with diverſe Remainders over: Afterwards the Lozd Vaux being Tenant 
Apalle dont ute! £62 life, enkeoffed the Lozd Mordant in Fee, upon whom the ſaid George Vaux 
- and the Jug entre fo2 a fozfeitnre,upon which Entre, the Load Mord, bought the Acion : 
3 Buck. argued foz the Plaintiff. Amb. Vaux had nothing inthe Lands in queſfi- | 
| on, untill his returne from beyond the Seas, and his full age, 4 the eſtate voth 
net begin untill both be paſt,and he laid, that no uſe did riſe to Ambroſe untill 
the time inturred, foꝛ the time of the beginning ts uncertain and upon a Cons 
tingent, as 13 Eliz. Dyer 301. 301. A makes Feoffment in Fee to the uſe cf 
himſelf fo2 life, c alter to the uſe of B. who he intendeth to marry until the iſſue 
which he ſhall beget on her ſhall be of the age of twenty one pears, and after 
the iſlue ſhall come of ſuch age, then unto the nle of the laid B, during her 
b UWiddow-hood, the Yucband dycth without illue, the wife entreth, and her 
Catry holden lawfull. But Erroz was bꝛought upon it; And alſo Calthrops 
tale was cited to the ſame purpoſe, 16 Eliz. Dyer, 336. This eſtate limitted to 
Ambroſe doth refer to the eſtate limitted to Muriell and Ann, and not to the 
1 time, foz ever the firſt eſtate is to be reſpeced, as 23. Eliz. Dyer, 371. Me in 
the Remainder in Fee upon an eſtate foz life, deviſeth it to his Mike, yeild- 
: ing and paying during har naturall life yearly twenty ſhillings , and 
n dyeth, living Tenant foz life, the Rent ſhall not begin untiil the Remainder 
zun falleth: So as the generall woꝛds refer to the beginning of the eſtate, al⸗ 
though the wozds imply that the Rent ſhall be paid pzeſently £ And ſee alſo 
ſuch confirucion. 9 Eliz 261. A leaſe was made foz thirty years, and four 
rears after the Lefſoz makes another Leaſe by theſs wozds, Nos dictis, 30- 
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annis finitis, dediſſe & conceſſiſſe, &c. Habend. et tenend. a die confectionis 

præſentium, termino prædict. finito, uſque terminum, &c. And although, prima 

facie, the beginning of this Terme ſeems incertaine, vet the Juſtites did re, 

ſpect the fozmer eſtate, and ſo the Lelſce hath the Intereſt of the Terme from 

the making of the Deed, but no eſtate untill the firſt Terme expire: Then 

Ambroſe befoze his age of twenty one pears levping a Fine, the Fine ſhall 

not bind the Feoffee, koz it enures only by way ok concluſion; and fo binds 

parties and paivies, but not a ſtranger : And the party needs not to plead a- 

gainſt this Fine, quod partes, to the Fine, nihil habuerunt, fog that appeareth 

upon their own chewing: W. 1at contrarp; The fate of Ambroſe accrues 

and riſes when any of the laid times come, firft full age, returne, death, fo 

the wozds are, And after the returne of Ambroſe from beyond the Seas, and 11 
the age of twenty one years, oꝛ death, & c. This woꝛd (oꝛ) befoꝛe (death) dil, 1 
jopnes all, and makes the ſentence in the diſjundi ve, and he cited a cafe lately ate endl i 
adjudged in the Common Pleas : A Leaſe was made to Trewpeny and his inted Wh 
Mike foz one hundzed years, if he and his wife, o2 any child c2 childzen bes gala ade 
twirt them begotten ſhould lo long live, the Mike dyed without Iſſue, the maT 17 
Husband held the Land, &c. foz the Ditjunctive befoze (child) made the bal | or 
ſentence Diſjunctive. Gawdy Juſtice, That had been Law ik no ſuch woꝛd uten jt 

had been in the Caſe. And Wiat ſaid, That although the returne be incertain, Men an ih 

pet it is certain enough that he ſhall come to the age of twenty one years, oz Wan bond eher 

dre: And alſo this is by way ol uſe, which needs not to depend upon any eſtate, ##erminiile, 
and if the Remainder ſhall veft pzeſently upon his returne, then it wonld be wilt Limitaticn! 
doubtful, what remainder it is, if it be a Remainder depending upon the in. andy 
eſtate foz the life of Ann and Muriell, oz foꝛ years, i. e. untill Ambroſe ſhatl bunte £1 
come of the age of twenty one years : But be it incertaine, vet the Fine is ahm bein eſe 
good, fo: here is a Remainder in Ambroſe, and both are but particular e⸗ Wd thithe of 
ffates, and there is not any doubt, but that one may convey by Fine, oz Bar mtu hm tin 
by Fines ſuch Contingent uſes,fo2 which lee the Statute of 32 H.8. All ines Biting u hal 
to be levyed of any Lands intailed in any wiſe to him that levyeth the Fine,oz 

to any his Anceſtozs in poſſeſſion, Reverſion, &c. which wozyd (uſe) goes 

to contingent uſes, foz at the time of the making of that Statute, there was 
no other uſe. Fenner Juſtice remembꝛed the Caſe adjudged, M. 30. 31. Eliz. 

betwirt Johnſon and Bellamy, which ruled this Taſe:Gawdy Juſtice, here is a 

a certainty upon Which the Remainder doth depend, i. e. the death of Am- 

broſe, but the Caſe had been the moze doubtkull, if no certaintp at all had 

been in the Caſe : Atkinſon confrary ; Mere the Lo2d Vaux is Tenant foz 

life, the Remainder to George in tail, now when the Lozd Vaux le vpes a 

Fine, this is a fozfetture, and then the Entry of George is lawfuli ; It hath 

been objected on the other ſide, that his Remainder was fature and contingent, 

and not veſted, therefoze nothing paſſed to George by Ambroſe. The wozds 

are (quouſque Ambroſe ſhall returne.) This wozd (quouſque) is a woꝛd of 
Limitation, and not of condition, and then the Remainder may well riſe 

when the Limitation hapneth. It hath been ſaid, that this Remainder is cons 

tingent, and then the Remainder which is fo veſt upon a contingency, cannot 

be g2zanted o2 fozfeited befoze that the contingent hapneth : And he cited the 

Cale of 14 Eliz. 314, Dyer, A Fine is levycdto A to the uſe of B fo life, the 

Remainder to E in tail, the Remainder to B in Fee, Pzoviſo, That if B ſhall 

have iſſue of his body, that then after ſuch iſſue,+ 5 00 l. paid fo &c. within fir 

moneths after the birth of ſuch iſſue, the uſe of the ſaid Wande, after the death 

of the ſaid B, and the ſaid ſix moneths expired, ſhal be to the ſaid B and the heirs 

of his body: And it was holden, that befoze the ſaid contingent hapneth, B had 

not any eſtate tail, foꝛ there it was incertain if the ſaid contingent would haps 

pen, but in our caſe, the contingents oz ſome of them will happen, oz run out 

by effluxion of time, and that makes the Remainder certain in Ambroſe: * 
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he allo argued, that the Limitations are ſeverall, by reaſon of the Diljun⸗ 
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dive, and the laſt part of the ſentence, and that the ſaid ſentence is in the Dil⸗ 
juncttve appeareth by the ſubſequent wo2ds (which of the ſaid dapes oz 
times (hall firft happen) And then the return of Ambroſe (foz that firſt hap⸗ 
ned) veſts the Remaiader in him, and fherefeze the Plaintiff onght to be 
barred. Buckley contrary: The eſtate of the Daughters doth depend upon {a 
Copulative, i. e. the refurne of Ambroſe and his full age, and both is but one 
L'imifafton; it is clear, that the firſt Limitation is upon a contingent, and 
the Remainder cannot veſt untill both are perkozmed, and as to that which 
hath been laid, that here is a certain Limitation, i. e. the returne of Ambroſe, 
18 Eliz. the Caſe was, Lands were given to Pusband and Wife, the Re- 
minder to ſuch ol them as ſhould ſurvive the other, foz years, the Yusbany 
makes a Leale foꝛ years and dpeth, it was holden, that although the Limita/ 


tion was upon a certaine eſtate, yet becauſe it is not known in whtch of the 
VM parties the eftate ſecondly limited ſhall begin, the Leaſe is void; So here it 


is not certainly appointed when the eſtate limited to Ambroſe ſhall begin, up⸗ 
onthe return, full age, oz death of Ambroſe, and he ſaid, that here are but 
two times of Limitation, firſt returne and kull age, ſecond death, returne 
and full age determines the eſtate of the Daughters, and allo the death, ik it 
ſhall firſt happen, and ik theſe thzee times Qall be conſtrued in the Dil⸗ 
junctive, the lame would overthrow the eſtate of the Daughters, which is an 
eſtate foꝛ years determinable, upon the death of themſelves oz Ambroſe, the 


laſt woꝛds of the Limitation doth not diſtinguiſh c2 diſjopne it, but reſpects the 


effate pzecedenf, And by Clench Juſtite, If the uſe limited to Ambroſe, 
hall depend only upon the Limitation of his death, the lame Gould be void, 
fo2 then he ſhould not be in eſſe to take, but the other Jnffices were of a con, 
frary opinion, and that the uſe is good, 7 H. 4. Gawdy, Although that here 
be th2ec things, pet but two times, foz the woꝛds are not (D2) at ſach of the 
(aid dayes oꝛ times, as ſhall firſt happen, foz that would alter the caſe: but 
here theſc woꝛds ought to be intended as if they were ſpoken befoze in the Li⸗ 


mitation ofthe eſtate to the Daughters, and cannot divide the fozmer Limit 


tation: and he ſaid, that if by reaſon, that the Limitation upon the death, 
Which is 3ertaine, it ſhall veſt in Ambroſe pꝛeſentlp, then if after the other 


fink Limitation ſhall fall, then his Remainder which veſted in him upon the ſaid 


certaine Limifation ſhould be deveſted, and ſhould now accrue to him upon 
the other Linnfatton , which Gould be ablurde and inconvenient , &c. It 


Trin. 32, Eliz, In the Kings 


CCCXXXI. Thomas and Wards Caſe, 


11 N Ejectione firmæ, by Thomas againſt Ward, upon a Leaſe made to him 


Lof the Pannoꝛ of Midleton Cheney by one Chambers, 
ed, that long time befoze the Leſſoz of the Plaintiff had any thing, the i- 
op of Rocheſter was-ſeiſed, and 1eaſed the ſame to the Defendant: the 
Plaintiff by Replication ſaid, that the ſaid Leaſe was upon condition, viz. 
The Leſleg by the Jndenture of the ſaid Leaſe, did covenant that he would 
not put out, oz diſturbe any of the Tenants inhabiting within the ſaid Man⸗ 
no2 ont of their Tenancies, doing their duties acco2ding to the cuſfome of 
the ſaid Mannoz; and ſhewed, that the Defendant had put ont one Ann 
Green a Tenant dwelling there upon a Tenement parcel of the ſaid Mannos, 
late in the poſſeſſion and occupation of the ſaid Ann, and that the Wiſhop had 
re-enfred foz the condition ſo bzoken, and made a Leaſe to the Leſloz ok tho 
Plaintitf, upon which Replication, the Defenvant hath demurred in Law: 


the Defendant plead 


Tanfeild, 


Ejectione firma 


8 


(Thomas and Greens 
Caſe. 
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Tanfeild argued foz the Defenvant, that the Biſhop had not cauſe to re-enter; 
foꝛ there is not any condition in the Caſe, but only a Tovenant, foz it comes 
in only on the part of the Lefſce,and they are wozds of Covenant onlp, where⸗ 
as every condition ought to be the woꝛds of the Leſſoz, and the Biſhop hath 
ſufficient remedy by Acton of Covenant: But ik the wozds had been indiffe, 
rent and abſolute without depending on the Leſſo2 oz Leſlee, then it had been 
otherwiſe, as 3 E. 6. Dyer, 65. Non licebit, to the Leſſee, ate, concedete, 


vel vendere ſtatum vel terminum, without the Licence of the Lello2, under | 


paine of fozfeiture, the ſame is a good condition, but here it is meerly a Co⸗ 


venant, and it cannot be both: Haughron, Although the wozds ſound in 


Covenant, and be the wo2ds of the Leflee, yet the Leaſe being made by In⸗ 
denture, the (ame is the Deed of both, and every wozd in it is ſ pcken by both 
parties, and although that he may have an Acton of Covenant, pet he cans 


not thereby overth2ow the Leaſe, as by Entry, by condition bzoken, and yet 


by the woꝛds it ſeems the meaning of the Indenture was, that by the bꝛeach 
of this Covenant, the eſtate ſhould be defeated, foꝛ ſo are the woꝛzds, ſub pana 
forisfactar. And here by way of Actton he cannot have the benefit ok the 


whole Covenant, and therefoze he ſhall have it by way of condition: And ſce 
the Caſe betwirt Browning and Peſton, Plow. 132. If it happen the Rent to 


be behind, that then the V.eflee Covenants, that although the Rent be not de» 


manded, that the ſaid Leaſe ſhould be ntferly crtind, void, and of no effec, 
and 24 Eliz. there was a caſe betwixt Hill and Lockham, where by the Inden⸗ 


ture of Leaſc, the Lellee Covenanted to gzind all his Cozn at the Mill of the 


Lell oz, and afterwards in the end of the ſaid Indenture, theLcfſee covenan⸗ 
ted to perfo2me all the Covenants, ſub pæna forisfactar. and by the opinion 


of the whole Court, the ſame was a condition: And ſee 21 H. 6. 51. where 


in an Obligation where A was bound to B, the condition is wiitten in this 
manner, Predict. B. vult & concedit, That if the ſaid A doth ſtand to the Ars 
bitrament of ſuch a one that then, &c. the ſame is a good condition, although 
they are the woꝛds al the Dbligee, and the Deed of the Dbligoz, and ſo here 
is a good condition. And ſuch was the opinion of Wray and Gawdy, and 
Fenner did not confradic it: Wherefoze Tanfeild ſaid, Admit here it is a 


condition, yet here is not any bꝛeach of if ſuffictently ſet foꝛth, foz the bꝛeach 
is afligned becauſe he had put out a woman, unam tenentem, & inhabitan- 


tem, out of certain Lands parcell of the laid Pannoz, late in the poſſefſion 
and occupation of the ſaid woman, and that might be, that thee was but Te⸗ 


nant at Will, and the Covenant doth refer only to Copp⸗holders: And it 
may be alſo, that the had dilleiſed one ol the Tenants of the Wannoz, in which 


caſe, the putting out of fuch a Tenant being in by wꝛong, is no bzeach of the 
condition. Alſo it is not averred in facto, that Ann was Tenant of any part 
of the Hannoz : Allo the Replication is, That the ſaid Defendant had ouſt - 
ed the ſaid Ann, where ſhe had done her duty, fecir debitum ſuum, befoze the 


Duſter, and that might be, that ſhe had done her duty once, but not after, 
and theretoze he ought to have ſaid, that ſhe had done her duty alwapes, befoze 


her putting out, and this wozd (duly) being fingle, is foo generall, fo2 it 
may be under ſtood of curteſie, where the woꝛds in the Indenture are (Doing 
their duty accozding to the cuſtome of the Pannez.) And allo it might be, 


that Ann Green was Tenant and Jnhabitant, but was not put out of the 


Land which was parcell of the Pannoz. And Wray ſaid, that theſe Excep⸗ 


tions were incurable: And therefoze Judgement was given againft the 
Plaintiff. 
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Mich. 31, & 32 Eliz. Rot. 4.14; in the Kings Bench. 
CCCXXXII. Harvy and Thomas Caſe, 


T Taſe was, Yusband and Wife feiſed of Lands in the Right of the 
M ile, the Yusband alone makes a Leaſe by wozd fozyears : Afterwards 


void the Leaſe. 
Trin. 32. Eliz. Rot. 314. In the Kings Bench. 
CCCXXXIII. Sly and Mordants Cſe. 


N an Action upon the Caſe the Plaintiff declared, that whereas he was 
ſeiſed of certain Lands, the Defendant had ſtopped a Mater⸗courle, by 


which his Land was dzowned, and found foz the Plaintiff, It was moved 


in arreſt of Judgement, that it appeareth upon the Plaintiffs own ſhewing, 
that the Plaintiff hath the Free-hold, and therefoze he ought to have an Al⸗ 
ſize, bat the ſame was not allowed, and therefoze the Plaintiff had Judges 
ment. | | 


Trin. 33. Elix. In the Kings Bench. 
CCCX XXIV. Kenſam ænd Redings Caſe, 


T'?: Cale was, That the Queen byher Letters Patents g2anted the ſale of 
the Mannoꝛ of Brokley lying in W. and all ths Lands, Paſfures,UWgods, 
Under-woods, and Hereditaments, parcell oz appertaining to the ſaid ſcite 
exceptis omnibus groſſis arboribus, boſcis & maremio, and further in the ſaid 


4+ Letters Patens there was a Pzoviſo, that the Leſſee ſhould have ſufficient 


Youſe-boot, and Hedge⸗boot, &c. And if, notwithſtanding the ſaid Excep⸗ 
tion, the Leſſee ſhould have the Under-woods, was the queſtion : And it was 
argued, that the Lefſee ſhould have ſubbois, i. e. Under-woods, fo2 that is 
g2anted by expꝛeſſe w:20s, and the erception extends only groſſis arboribus, 
fo2 this wezy (groſſis) in the exception extends to all that which followes : 
Gawdy Juſtice, If it were in the Caſe ofa common perlon,its clear, that ups 


Leaſes; 


the Yusband and Wife levy a Fine, and after the Wife and Yusband both 
2 dye : Jt was holden clearly by the whole Court, that the, Conuſee ſhould as 


Grants of the 
King. 


on ſuch matter the Uander⸗Woods are not excepted, 7 E. 6. Dyer,79, 4. 


Leaſe is made of a Pannoꝛ except Timber and gzeat Woods, the Under⸗ 
woods chall paſſe. Fenner Juſtice, The Pꝛoviſo, that the Leſſee ſhould have 
Youſe-boof, ſhewes the Queens intent, that fhe Under⸗woods ſhould not 
paſſe. Wray, Ik this wozd (bois) in the exception thould not extend to 
Unver-woods, it ſhould be vain and ſignifie nothing, which ould be hard in 
the Cale of the Queen. a 


CCCxxxv. Trir. 33 Elia. In the Kings Bench. 


| N an Aion upon the Caſe the Plaintiff declared of Trover and of a Bag 


Trover and 


of mony, and the converſion of it, The Defendant pleaded, that the bag of Converſion. 
mony was delivered to him as a pawne to keep vntill A and B were agzeed, 
which of them ſheuld have it, and pleaded further, that A and B were not vet 
agzeed, who of them ſhould have it, fog which cauſe he keptit, abſqne hoc, that 


he 


— 
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Prohibition, 


Tithes, 


Indictment. 
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S lhe Bi. po Lincolne and Dethick, King of Armes oy 
Cowpers Caſe. Caſe, 


he converted it to his own uſe, upon which the Plaintiff did demur in Law; 
It was moved that the Converſion is never traverlable. Wray, Generally 
Converſion is not traverſable, but upon ſuch ſpectall matter as ts here: Oz 
if Alcnd money to B, and B deliverech a thing of the value to A in pawne, 


now the Converſion is traverſable, ſec the ſame cale, 4 E. 6. Br. Action upon 


the Caſe, 113. ſo here. Fenner agzeed with Wray. | 


Mich. 33. Eiiz, In the Kings Bench. 


CCCXXXVI. The Biſhop of Lincolne and Cowpers Caſe. 


Þe Wiſhop of Lincolne ſued a Pꝛohibition againſt Cowper, who hadij, 
belled againſt him in the Spirituall Court foz Tithes out of the Dane 


no2 of D; And the 1Btſhop vid ſuggeſt, that he and all his Pzedeceſſo2s hay 
been ſeiſed of the ſaid Mannoz, and that as long as if wes in their poſſeſſions, 
had been diſcharged of Tithes, and ſhewed, that in the time of E. 6. the ſaid 
Mannoꝛ was conveyed to the Duke of Somerſet in Fee, and afterwards was 
re⸗gꝛanted to the Biſhop and his Succeſſo25 ; If was moved, That the Pꝛe⸗ 
ſcription was not good, becauſe de non decimando: And admit that the Pze- 
ſcription be good, the ſame is interrupted by the leilin of the Duke of Somer: 


ſet, and although that the Bannoz be re-alured to the Biſhop of Lincolne, þ 
vot the Pꝛelcription is not revived: as Homage Anteſtrell ik it be once ina 


Fozrain Sciſin, although it be re⸗aflured, vet it is not revived. But by 
Wray, Gawdy, and Fenner, The Pꝛeſcription is good in the Caſe of a Spiri⸗ 
tuall perſon, but not in the caſe of a common perſon. And they all were 
cleare of opinion, that the Pzeſcription is not gon by this Interruption, faz 
Tithes are not illuing out of the Lands, neither can Unity of polleſſion er⸗ 
tinguilh them, neither are they extinguiſhed, by a releaſe of all right of Land, 
&c. See foz this Caſe, C. 11. part of his Repozts in the Caſe of Pridle any 
. 5 — | 


33. Eliz. In the Kings Bench. 
CCCXAXVIL Dethick, King of Armes Caſe, 


Illiam Dethick, againſt Garter King of Armes, was indicted upon the 
Statute of 5 E. 6. fo2 ſtriking in the Church⸗yard: Fe2 that the ſaw 
Dethick in Pauls Church-yard in London, ſtruck IS, Jt was moved: If 
Cathedrall Churches be within the meaning of the Statute : The Court was 


Miſnoſmer in Clear of opinion, that they were. And afterwards the Defendant pleaded, 
an Indictment. that befoze the Indictment found, he was created and crowned by the Vetters 


Patents of the Queen which he ſhewed, cheik and pꝛincipall King of Armes, 


and it was g2anted by the ſaid Letters Patents, that he ſhould be called Gar- 


ter, and that that name is not in the Indicment, and demanded Judgement: 


The Kings Attozney by Replication aid, That by the Law of Armes and 
Moraldzy, every one who is made King ef Armes befeze he receives his Dig⸗ 
nity ought to be led betwirt two Officers of Armes, by the Armes befoze the 
Earle Marſhall of England, o his Deputy, and befoze him are to goe four 
Dfficers of Armes, whereof the one is ta beare his Patent, another a Colar 


. -of Eſſes, the third a Cozonet of Bꝛaſle deuble guilt, fourthly a Cup of Tul ine 


and his Patent ſhall be read befoze the Carle Parchall; And afferwards his 
Coꝛonet ſhall be ſef ugon his Mead, & the Collar of Elles abeut his neck, k afs 
terwards the Wine poured upon his Head: And that the Defendant had not 
received theſe Cerimonies, foꝛ which canie he ts not Ring of Armes, noꝛ ay 
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upon which the Defendant did demur in Law; Broughton argued foz the 


Defendant, and he took Exception to the Replication, becauſe it is pleaded 
there, that folum legem heraldorum, Garter upon his Creation sought to re⸗ 
cetve, &c. of which Law, this Court cannot have Conuſance, and therefoze 


the Replication ought to be, ſcil. Solum legem Angliz : If in Appeale the 


zDefendant wage Battell, although that belongs unto Armes and Yerald2y; 

vet it ſhali be pleaded acco2ving to the Law of the Land, and (hill not ſpeak 

of the Law of Armes; So if an Inkant be made a Knight, and he to plead in 

diſcharge of his Ward-ſhip, he ſhall plead acco2ding to the Law of the Land; 

and yet the degꝛee of a Knight belongs to the Law of Armes, 11 E. 3. Dow⸗ 

er againſt the Earle of Richmond, who was alſo Duke of Brittaine, who pleads 
ed to the M zit, That he was Duke of Britain, and not ſo named in the Wait, 
but the Court did not re⸗gard it, foz they cannot have knowledge of it, 
ſo not here of the Law of Meraldze: Alſo this Court cannot weite £6 
the Yeralvs to certifie it, as they may to the Parſhall of the King; 
oz to the Biſhop: But we have ſufficiently ſhewed our matter, ſcil. 

That we have Wetters Patents of the Queen, and that we were ſwozn 
in the ſaid Dffice, and ſo we are King of Berolds by matfer of Recozp, 
againſt which is pleaded only matter in defect of certmony and circumſtance 
which is not materiall. An Carle is created with the Cerimonies of putting 
a Dwozd b2oad wiſe about his body, and a Cap with a Cozonet upon his Head; 
Pet the Ring may create an Carle without ſuch Cerimonies: And may allo 
create an Earle by woꝛd, if the ſame be after Recozved, when a Knight is 
made, Spurs ought to be put upon his Heeles, yet without ſach Cerimony 
ſuch degzee may be conferred fo and upon another, foz fach Cerimonies are oz 
may be uſed oꝛ not uſed at the Kings pleaſure : Afferwards it was objected, 
that the ſame is but a name of Office, but not a name of WDignity. Tg 
which it was anfwered,that this wozd Coronamus, alwayes impozts Dignity; 
and this is a Dignity and Dffice, as Carle, Marqueſſe, &c. Fenner Juſtice, 
The Patent is, Nomen tibi imponimus, and therefoze (Garter) is pars 
cell of his name: And therefoze he ought to be indicted by ſuch name; 
And it ſhould be hard, to tye Eſtate and Degzees to Certmonies; Gawdy 
was of opinion, That this is but a name of Dffice, and therefoze the Judg⸗ 
ment good, as 1 Mar. Mit of Summons of Parliament iTnefh, withant 
theſe wozds (Supꝛeam Meat) and the Mzit was holden good, foz it is not par⸗ 
cell of the name, but addition only: So here; Fenner and Wray contrary, foz 
the woꝛds are Creamas , Coronamus, nomen imponimus , Ergo; part of his 


name, which Clench alſo gzanted, and afterwards Dethick was diſcharged; 


Paſc. 32. Eliza. Rot. 318. In the Kings Bench. 
CCCXXXVIII. Strait and Braggs Caſe, 


H an Action of Treſpalle, foz bzeaking his Cloſe in H, the Delkendant 

pleaded, that long befoze the Treſpaſs, the Dean and Chapter of Pauls, 
were ſeiſed of the Pannoz of C in the ſatd County of H in Fee, in the Right 
of their Church, x ſo ſeiſed King Edw. the fourth by his Letters Patents, Dat. 
An. 1. of his Reign gzanted to them all Fines, pro licentia Concordandi, of 
all their Yomagers, and Tenants, Refianfs, and Non-reſiants within their 
Fee, and ſhewed, that ever ſince they have uſed to have ſuch Fines, and ſhews 
ed, that 29 Eliz. A Fine was levped in the common Pleas, betwixt the 


Plaintiff and one A cf eleven Acres of Lands, whereof the place where is 
parcell, and the Pcft Fine was aſſeſſed fo fifteen ſhillings, and afterwards 


Scambler the Fozrain Dppoſer did allow to them the ſaid fifteen ſhillings, be- 
cauſe the ſe id Land was within their Fee; And afterwarys,in behalfe of the 
laid Dean and Chapter, he demanded of the Plaintiff the ſaid fiftcen ſhil- 
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lings, who refuſed to pay it, wherefoze he in the Right of the laid Dean, &c. 
And by their commanvment took the Diſtrefſe as WBayly , &c. foz the 
ſaid fifteen ſhillings , and afterwards ſold it, upon which the Plainti#- 
did bemur in Law, It was moved, that it is not averred that the Land where, 
of the Fine was le vped was within their Fee, but they ſay that Scambler al,; 
lowed it to be within their Fee, and the fame is not a ſufficient Amerce-: 
ment; which the Court gzanted: And it was the opinion of the Court, That 
the Dean and Chapter cannot diffraine koz this matter, but they ought to 
ſue fo2.1t in the Grchequer, as it appeareth,9 H. 6, 27. In the Dutchelle of. 
Somerſers Caſe : Gawdy, This gꝛant doth not extend to the Poſt Fine, foz, 
Fine pro licentia Concordandi, is the Queens Silver, and not the Poſt Fine; 
Wray, All hall paſſe by it, foꝛ it is about one and the ſame matter, and they, 


Covenant. 


were of opinion, to give Judgment foz the Plaintiff. 
5 Trin. 32 Eliz. Rot, 451. In the Kings Bench. 
CCCXXXIX. Sherewood and Nonnes Caſe. 


N an Action of Covenant, the Plaintiff declared, that Charles Grice and 
Heſter his Wife were ſeiſed of certain Tenements called Withons, with 
diverſe Lands to the ſame appertaining, and of another parcell of Land called 
Dole containing eight Acres, fo them and the hetrs of the body of the = 
Charles on the body of the ſaid Heſter his wife lawfully begotten, and ſo ſeiſedz 
15 Eliz. leaſed the ſame to the Defendant by Indenture fo2 Years, by which 
Indenture the Lefſoz covenanted that the Lefſee ſhould have ſufficient Youſe- 
boot, Fenring Wood, and Hoope N ood upon the Lands during the Terme, 
and that further the Leſſee covenanted fo2 him his Erecutozs and Allignes, 
with the Leſſoz, &c. That it ſhould be lawfull koz them to enter upon the 
Wands duzing the ſaid Terme, and fo have egꝛeſke and regzeſſe there; and to 
cut down and diſpoſe” of all the Mood and Timber there gaowing, leaving 
ſufficient Youſe-boot, Fenring Wood and Yoop Wood fo the Leſſee, upon 
the Lands called the Dole, foz his expenſes at Withons, and further that he 
would not take any Wood oz Timber upon the Pzemiſſes, without the aTent ' 
oꝛ aſſignment of the Leſſoz oz his Aſſignes, otherwiſe, then accozding to the 
Judenture and the true meaning thereof: And farther declared, That the 


ſaid Charles and his Mife ſo ſeiſed, lebyed a Fine of part of the Land to RS 
and his heirs, to whom the Defendant attozned, and that the ſaid RS afters 
wards deviſed the ſame to J his Mike, the now Pl3tatiff foz pears, the Re- 
mainder over to another, and dyed, and that the Delendant had felled and 
carrped out of the Wands called Withons, twenty loads of Wood without the 


aſent and alignment of the Lefſoz oꝛ his Aſſignes, foz which the Plaintiff as 


Aſſignee bzonght the Action : The Defendant pleaded, That after the Leaſe 
John Grice and others by aſſignment of Heſter had cut downs and carryed a- 
way fifty loads of Wood in the ſaid lands called the Dole, and ſo they had not 
left ſufficient Woods foz his expenſes. at Wichons accozving to the Indenture, 
fo2 which cauſe he took the ſaid twenty loads of Mood upon Wichons koꝛ his 
expenſes, upon which the Plaintiff did demur in law. Godfrey. The Plea is 
not good; This Plea is no moze, but that ſufkicient Wood was net left upon 
the Dole foz his expenſes, and although there be not, pet the Dekendant can⸗ 
not cut Wood eilewhere, foz he hath reffrained himſelfe by the Covenant: 
Alſo the Covenant of the. Leſſs2 is, That the Leſſee (hall have ſufficient 
Wood upon the Dole fo2 his expenſes at Withons, but in his ſatisfaction he 
both not alledge, that he had need of Wood foz to ſpend at Withons, no2 doth 
aver that he hath ſpent it there, foz otherwiſe he hath not cauſe to take, &e. 
And the meaning was, That the Welle ſhould have ſufficient Wood when be 


had need of if, Robart fo2 the Defendant, Ye would not ſpes k to the Wis 
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Bar, but he conceived, that the Declaration was not good, foz here no baeach | 


ok covenant is aſſigned, fo2 the Covenant is in the Diſjunctive, ſcil. That 


the Defendant ſhould-act take ULood without the aſſent andaignment of 
the Lefſoz o2 his Allignes; And the Plaintiff chargeth the Defendant with 
cutting of UW ood without the aſſent oz aſlignment of the Lefſoz, ſo he would 
compell us to p2ove moꝛe then we ought, foꝛ it he did it with their aſſent on⸗ 


Ip, £2 by their aſſignment only, it is ſufficient, but ik the Covenant had 
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is gzanted to him fo2 years, and ſuch Aſſignee cannot have an Action of cove- 


| becn in the copulative, beth was neceſſary 2: And foz the nature of Copula⸗ 


tives he cited the Caſe, where two Thurch-wardens bzing an Action of Trel⸗ 
paſſe, the Pefendant pleads, That the Plaintiffs are not Church-wardens, 
upon which they are at fue, The Jury find, That the one was Church⸗ 
warden and the other not, and foz that, the Plaintiffs could not have Judges 
ment, foꝛ if the one of them be not Church-warden, then the Plaintiffs are 
not Church-wardens, foz the copulati ves ought not to be dil⸗jopned: And 
he tited the caſe lately ruled in the common Ple;'s betwixt Ognell and Un- 
derwood concerning Crucifeild Grange, A leaſed unto B certaine Lands fo2 
forty years, Blcaſcd part of the ſame to C fo2 ten years. A gzants a Rents 
charge ont of the Lands, in tenura & occupatione B, It was reſolved, That 
the Lands Iicaſed to C ſhould not be charged with that Kent, fo2 although it 
was in tenura B, pet it was not in his occupation, and both are exquiſite, be⸗ 
cauſe in the copulative; So here, the Lefſee may cut Wood with the allent 
of the Welloꝛ without any allignment: Alſo here the ſubſtance ok the cove- 
nant cannot charge the Defendinf, ſos although it be in the Negative, yet it 
is not abſolute in the Negative, but doth refer unto the covenant pꝛecedent, 
F82 the woꝛds are, That the Leſiee (hall not cut UWoods, aliter quam, accoz⸗ 
ding to the intent ef the Indenture, where the covcnant pꝛecedent is not that 
the Lefſce ſhall not cut Woods but in the Dole, hut that the Leſloz might 
cut down any Trees in the Dole leaving ſuffictent-fo2 the Lefſee, which cos 
venant in it ſelfe doth not reſtratne the Leſſee to tut down any Tices in any 
part of the Lands demiled, no2 abzidxeth the power which the Law giveth to 
him byreaſon of the demiſe; Then when this laſt covenant comes, i. e. 
That the Weller will not cut, aliter, then accoz2ding to the meaning of the In⸗ 
denture without the aſſent, &c. the ſame doth not reſtraine him from the 
power which the meaning of the Indenture gives, aud fo no bꝛeach of coves 
nant can be alligned inthis. Foz by virtue of the Leaſe, the Leſſee of com⸗ 
mon Right may take neceſſary Fuell upon any part of the Land leaſed: Alſo 
this firſt covenant being in the Affirmative doth not abridge any Intereſt, 
as 28 H. 8. 19, The Leſſoz covenants, That the Leſſee hill have ſufficient 
Pevdge-boct by aſſignment cf the 3Bayly; It is holden by Baldwin and Shelley, 
That the Lelffſee may take it without allignment, becauſe there are noe Nes 
gative wozds, & non aliter. So 8 E. 3:10, A Rent of ten pounds was gzan⸗ 
ted to Yusband and Wife, and ik the Husband overlive his Wife that he 
ſhall have three pounds Rent, and if the Mike do sverlive the Yusband, 
thee Gail have fozty ſhillings, there it was helden thaf the Kent of ten 
pounds continued, not reſtrained by the ſeverance of any of them: And al⸗ 
though paradventure it appeareth here, that the meaning of the parties was, 
That the Leſſee ſhould not cut down any Wood but in the Dole, yet fo2 as 
much as ſuch meaning doth not ſtand with the Law, it (hall be rejeced, as it 
was holden to one in the caſe betwirt Benet and French, where a man leiſed 
of diverſe lands, de viſed parcel of it called Gages, to the erecting of a Schoole, 
and another parceil unto B in Fee, and all his other Lands unto one French 
in Fee, The deviſe of Gages was holden void, becauſe foo generall, koz no 
perſon is named; and it was further holden, that it paſſed by the generall de⸗ 
viſe to French, and pet that was not the meaning of the Deviſa2 : Aſſo the 
Plaintiff is not Afſignee but of parcell of the Reverſion, fo2 if the Reverſion 
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252 Smith and Hitchcocks 
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hill be deveſted out of him, and therekoze the tender ought to be made to him 
and not to the Wife. Allo as the caſe is here, he is no Allignee fe2 although 
Charles Grice and his Wiſe hath the Ke ver lion, to them anb the Meires of 
the body of Charles, and levy a Fine without Pzoclaimations, nothing paſſeth + 
but his owne eſtate, and then the Conulce hath net any cTate, but during the 
life of Charles, and then when a man is ſeiſed to him and his Heirs during 
the life of another, he hath not fuch an eſtate as he can deviſe by the Statute, C 
and then when he deviſeth it to his Mike foz years, if is void, &c. It was ad⸗ 

$02ned- 1 5 
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Trin. 33 Eliz, In the Kings Bench. 1 wh; Jndaſterts 
CCCxL. Smith ard Hitchcocks c e. ma elault:! 
3 Aae Cartel, th 


Aſſumpſr. I an Action upon the caſe, the Plaintiff declared, that whereas the Tefe 1 
1 vant was endcbfed unto him, 19 Maij 30 Eliz. The Defendant in conſis 
deration that the Plaintiff would fozbear to fue him until fuch a day after, 
p20miſed at the ſaid day to pay the debt: The Defendant pleaded, How that 
29. Maij, 29 Eliz. Me was endebted unto the Plaintiffin the laid ſum, foz 
aſſurance of which, alterwards he ackicwlepged a Statute fo the Plaintif, 
upon which he had execution, and had levyed the money, abſque hoc, that he 
was endebted to the Plaintiff, antea, vel poſt, the ſe id dap, aliquo modo, upon 

which the Plaintiff did demur. It was argued that the Trarerle was not 
, good, foz the conſideration in Agumpfit is not traverlable, becauſe it is 
but con vepance, and amount to the generall $ifue, as in debt upon the fale of 
a Yooſe, it is no Plea foz the Defendant to ſay, that noinch Yozie was ſold 
fo him. Partridge, If the conveyance be the gzound of the ſuit it is fraver- 
ſable, an Action upon the caſe againſt an Heſtler, it is a good Plea that he is 
not an Yoſtter, 2 H. 4.7. See 26 H. 8. Br. Traverſe, 341. In an Adion 
upon the caſe, the Plaintiſf declared, that whereas the Delendant, habuit ex 
deliberatione, of the Plaintiff certain goods, the laid Defendant in conſidera⸗ 
tion of ten ſhillings, Aſſumpſit & eidem querenti piomiſit ſalvo Cuſtodire, 
& c. Non habuit ex deliberatione, is a good Plea. Godfrey, The Deſendant 
doth not anſwer the point of dur Adien, which is the AKumplit, but only by 
w:y of Argument, 11 E. 4. 4. In Treſpaſs upon the Statute of 5 R. 2. 
by the Maſter of Colledge and his cenfreers, the Defendant doth une be 
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Eſtons : 
5 Caſe. 


Ellis Hartops | 
2 cal. 


reaſon of a Leaſe 1 made by a Pꝛedeceſſoz ok the Plaintiff, and his Confreers 
by their Deed under their common Seal, the Plaintiff, Replicando ſaith, 
That at the time of the making of the Leaſe,there was no ſuch Colledge,any 
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if was holden no Plea, foz it is no anſwer but by Argument. Gawdy Juſtice, 
In all caſes where the Defendant may wage his Law, there the conveyance 
is traverſable : Wray, The cauſe of the Acton is the AMumplit,therefoze the 
conſideration is not tra verſable, foz it is not the point with which the Plain⸗ 


tiff is charged; And it is common here, that the. Declaration in ſuch Action 


upon the caſe, in conſideration of diverſe ſums of money, without any moze 
certainty is good, which ſhould not be good, if the conſideration were traver⸗ 
fable, but the conſideration is to be given in Evidence, and it is allo common, 
that in an Action upon the caſe in Troder and Converſion, the Trover is not 
traverſable, fo2 the Converſton is the point of the Adion: Fenner Juſtice, 
The debt here is not the cauſe of the Action, but only the Aſſumpſit. In debt 
upon Arbitrament, the Arbitrament is traverſable ; Do tn dib: foz Rent ups 
on a Demiſe, the Demife is traverſable, foz the Arbiframent, and Demiſe is 
the cauſe and g20ound of the Action : At another day it was moved againe, 
and Gawdy, mutata opinione ſaid, that conſideration Executoꝛp, is traverſable: 
as where one in conſideration, that he may marry my Daughter, oz of ſervice 
pꝛomiſeth to vay, the ſame conſideration is traverſable, contrary of a conſtde⸗ 


tiff. 
Trin. 33 Elix. In the Court of Wards. 


cccxII. Eſtons Caſe. 


* 


33 was ſeiſed of Lands in Fee holden of the King in cheike, and 


took a Mile ſeiſed of other Lands holden in Socage, they have Jſſue,and 
the Yusband dyeth; And afterwards the Wife dyeth : Owen Serjeant cons 
ceived, That the Nneen ſhould not have the WardWhip cf the Land of the 
Il ile, cz the primer ſeiſin of it: And if the Yusbandhad ſurvived his Mile 
being Tenant by the Curteſie, the Queen ſhould not have Primer ſeiſin of if 
after his deceaſe ; Wray, If the Father be ſeiſed of Lands holden in Socage, 
and the Bother of Lands holden in Knights ſervice, and the Yusband overs 
lives his Wife being Tenant by the Curteſie, the King ſhall have all: An- 
derſon denyed that, & he conceived, That the opinion of Stamford is not Law, 
and yet fee 13 H 4.278, Where the Father is ſeiſed of Lands in cheife, 
and the mother cf other, and the Father dpeth, and afterwards the Mother 
dpeth, both ſhall be in ward. And it was ſaid, That if there be Gzanfather, 
Father, and Son, and the Father dyeth ſeiſed of Lands holden in Socage; 
andafterwards the Gzandfather dyeth ſeiled cf Lands in Knights ſervice, 
the Lands in Socage ſhall not be in ward: Anderſon held ſtrongly, That 
the Queen ſhould have Primer ſeiſin of the Lands of the Bother ; Wray cons 


arp, pere. 


Trin, 33. Eliz, In the Court of Wards: 


CCCXLII. Ellis Hartops Caſe. 


L's Hartop was ſeiſcd ok diverſe Lands, whereof part was holden of the 


| King in Knights ſervice, and deviſed two parts thereof to W Denham and 
his Heires, to the uſe of T his Eꝛother, and his wife, and afterwards to the uſe 
of the laid T and his Yeirs mals, T dyedin the life of the Deviſoz, and af 


Tr averſe. 


ration executed: And afterwards Judgement was given foz the Plains 


| terwards 
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Aſſtize. 


— terwards a Bon 18 vor ne „Firſt it was agzeed that a De viſe might be to the 
uſe of another; Then, when Ceſtuy que ule dyeth in the life of the Deviſoz, 


the De viſee hall take it, and when a Son is bozne, it ſhall goe to him: But 


if the uſe be void, then the Devilſce (hall have it to his own uſe, foz every de⸗ 


viſe doth imply a conſideration : Coke was of opinion, That the Don takes 
by diſcent, when Ceſtuy que uſe, to whom Wand is de viſed, doth refuſe the nſe, 
the De viſee cannot fake it, fo2 he hail not have it to his own uſe, fo2 if the 


uſe be void, the de viſe is alſo void; And the uſe is void, foꝛ Ceſtuy que uſe - 


dyed in the life of the De viſoz, which ſee Bret ana Rygdens caſe. A man 


ſeiſed ot thꝛee Acres, bargaines and ſells one of them, without ſhewing which, 
and that befoze the Statute of 27 H. 8. The Wargainee dyeth befoze Elegi, 


on, no Election deſcends to the Peire, foz then he ſhould be a Purchaſoz : Any 
by Wray, and Anderſon, The deviſe is doid, and it is all one with Brett and 


Rigdens caſe. And by Anderſon, a man deviſeth Lands to the uſe of one, 


which uſe by poſſibility is good, and by poſſibility not good; Rf afterwards 


Ceſtuy que uſe cmet take, the Devilce ſhall be to the uſe of the Deviſo any 


his Yeirs. 


Trin. 33. Eliz. In the Kings Bench. 


CCCLXIIL Weſton and Garmons ca. 


Alien was bzought of a Rent of fifty pounds per annum, and the Plain⸗ 


tf made his plaint to be diſſciſed of his Free⸗hold in H E, and HW: 


And ſhewed, that John Vaughan and Amy his Wiſe, who befoze was the wife 
of one Weſton, and Mather of Sir Henry Welton, the Plaintiff in the Allize 
was ſeiſed ol the laid Mannozs of H W, and H E, lying in Barton and Kinton 


in Fes. And 18 Eliz. A Fine was levyed betwirt Robert Vangham, and 
Miles Whitney complainants, and the ſaid John Vaughan and Amy his AM iſe, 
and Francis their Son Defozteants of the laid two Mannoꝛzs, inter alia per 
nomen, of the Mannoꝛs of H E, and H W, and of fifty Meſſuages, thꝛee hun⸗ 
dzed Acres of Lands, two hundzed Acres of Meadow, cum pertinentijs, iu the 
ſaid Lownes, by which Fine the laid Dekozciants, did acknowledge the right 
of the ſaid Pannoꝛs and Tenements, to be the Kight of the Complainants, 


come ceo, &c. with warranty. of the ſaid Husband and Wife, fo2 which the 
Complainants did render a Rent of fifty pounds, per annum, with clauſe of 


diſtrefſe, in dictis Manerijs,to the ſaid John and Amy, and the Yeirs of Amy, 


and alſs rendzed the Tenements afozeſatd, with the Appurtenances to the 


ſaid John and Amy foꝛ their lives, the Remainder to the ſaid Francis their 


Don in tail, the Remainder to the ſaid Amy and her Peirs; and that John 
and Amy dyed, by fo2ce whereof the ſatd Rent diſcendeth to the ſaid Plaintiff, 
as Don and Heire of the ſaid Amy, and that the ſaid Francis entred into the 


ſaid Mannoꝛs as in his Remainder, and was ſeiſed in tail, and was leiled of 


the ſaid Rent by the Hands of the ſaid Francis, and aſterwards thereot did ens 


keoft the ſaid Garmons the Defendant, &c. The Tenant pleaded, That the 
Platatiff was never ſeiſed ſo as he could be dilleiſed, and if, &c. Nul tor. nul 
diſſeiſin, which was found foz the Plaintiff who had Judgement and Execu⸗ 
tion, upen which the Zeaant bzought a Nit of Erroz : Stephens aſſigned 
Erroꝛ, Firſt, the Fine is levped of two Mannozs, inter alta, ſo as to other 
Wands piſſed by fze Fine beſides the Pannozs, and fo the Rent is gꝛan⸗ 
ted out of the ſaid Lands and Bannezs, and no other Lands which paſſed by. 


the Fine, and then upon the Plaintiffs own ſhewing it appeares, that all the 


Tenants of the Lands charged with the Rent in demand, are not named in 
the Allize: Secondly, Trroz : This Kent is gzinted only out of the Eſtate 
taile, foz Amy hath Fee in both as well the Rent as the Land, and then when 
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© Weſton and Garmons 
Caſe. - ; 
the eſtate tail is determined, the Rent is alſo determined, and he hath not a⸗ 
verred the life of the Menant.in tail; oz any of his Ine, wherefoze it ſhall be 
intended that he is dead without iſſne, and then the Rent is gon, and then he 
hath not any cauſe ta have Aſſize : Bourchier, As to the firſt conceived and 
h argued that it is not Erroz,foz although theſe woꝛds (inter alia, &c.) yet it ſhal 
not be intended that the Conuſoz had any other Lands oz that the Rent is iſu- 
ing out of other Lands then thoſe two Pannoꝛs which are expelled, e not inter 
alia: As to the ſecond, the continuance of the tail needs not to be averred,foz the 
Tenant in tail hath-enfeoffed the Tenant of the Land, by which the elſate tail 
ut is diſcontinued; And although fhe Tenant in tail be dead without iſſne, yet 
Pu the Rent deth remaine until Recovery sf the Land by Formedon in the Re- 
mainder. Fenner Juſtice was cf opinion, That the Per nomen ſhould go unts 
u the Pannozs onely,and ſhonld not extend to the inter alia: Foz if a man in plea⸗ 
ding ſaith, that 1. S. was ſeiſed of twenty acres of Land, and thereof (inter 
alia) did enfeoff him per nomen of Green-weade, the ſame ſhall not have re⸗ 
ference to the inter alia, but onely to the twenty acres : And the averment 
of the continuance of the Tail needs not, foꝛ the Eſtate⸗/tail is diſcontinued, 
Gawdy Juftice was of opinion, That the per nomen ſhould go as well to the 
inter alia, as to the two Pannozs, and then all the Ter-tenants are not na- 
med in the All iſe, and the ſame neers not to be pleaded, foz it appears of the 
Plaintiffs own ſhewing, and there needs no averment of the continuance of 
, the Tail foz the canſe afozeſaid. Clench Juſtice, The per nomen doth refer 
erannum,aq jy fo all, Which ſee by the Fine, which ſhewes that other Lands paſſed by 
haldin46 m the Kine, then the ſaid two Pannozs. And as to the ſecond point he laid, 
, whobrſqzysh There needed no averment. Gawdy,As to the firſt Erroz, the ſame cannot 
9c Plaintif uh be ſaved by any wap, but to ſay, That the Conuloz was not leiſed of any other 
a. in Bacon pi Lands then the ſaid two Dannozs, and then the Fine doth not extend unto it, 


ut loben an and then no Rent is · granted sut of it. Fenner; In the Common Pleas, in 


— —— <bowuy 
5 


whan am lu the great caſe of Fines, it was holden, that in pleading bfa Fine, it neevs 
: Wannoy, inei not to ſav, That the Connſoz was ſeiſed, foz if the Conuſoz 2 Tonuſee were 
1 eln th ſeiſed, it is ſuffitient: foz ſuch pleuding is contrary in it ſelf; foz a Fine, 


g fur Conulans de droit come ceo, & c. doth ſuppoſe a pzecedent Gift : It was 
55 cum pectnet alſo obejeded, That here is a confuſion in this Fine, foz the Rent is rendred 
did acknowlayd to the Yusband and Wife, and to the Yeires ofthe Mike, and the N. and is 
lol theC0l rendzed to the Yusband and Wife foz their lives, the Remainder to Fragcis 
'and Wie, iu M in Tail, the Remainder to the Wife and her Heires: And theſe matters 
per annum, Hi cannot and together in a Fine, but the one will confound the other: But as 
5, andthe heist ta that, it was laid, that the Law ſhall Marſhall thzſe two renders, ſo as they 
th: Apputteunt both ſhall ſtand; And it is not like unto a KNent⸗ſer vice, foz a Nent⸗ſer vice 
+9 the fl Ms ifneth out of the whole Eſtate: And therefoze if a Remainder upon an E⸗ 
her Heinz mil Kate fog life Eſcheats, the Seigniozy is gone even during the life of the Te⸗ 
deth tothe (WY nant fog life ; which ſee; 3 H. 6. 1. contrary of a Rent-charge : Foz if the 
Francis entre G zantee of a Rent in Fee purchaſeth the remainder of the Land ont of which 
in tail am rl it is depending out of an Eſtate fo: life, he chall have the Rent during the 
alterwelds em like of the Tenant foz life. And of that opinion were all the thzee Juſtices, 
enant pleat fo2 the Conuſozs took by ſeverall Aas, and the Eſtate is charged, foz it com- 
audit, Ar. du eth under the Gꝛant. Fenner Juſtice, There is a difference betwirt a Rent 
p Judge ul ſervice and a Rent-charge, oz Common, foz that ſhall charge onely the 
bra: Kepler Poleſſton, but a Rent-charge ſhall charge the whole Effate : And thers- 
inter alu, (yl foe if he who hath a Renf-ſervice releaſeth to him in the Remainder upon an 
aud ſothe 8 Cfate-fail, oz fo2 life, the Rent is extinct; which Gawdy denied: And 
26 whid!# £918 Cale was put, Lhe Diſſeiſee dothreleaſe to the Leſſee foz veares of bis 

[VA arch, | Dilleiſoz, nihil operatur: But if the Diſleiſoz and Dilleiſee joyn in a Re- 
pit aper leaſe to ſuch Lefſee-the lame is good, foz firſk it ſhall enure as the Releaſe of 


on 11 the Diſleiſoz, and then of the Pilleilce, 8c. 
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Mic. 32 & 33 Elis. In the Kings Bench. 
CCCXLIV Tedcaſtell and Hally wells Caſe. 


[| Debt upon a Bond, the Defendant pleaded, That the Condition way, 
That whereas Jobn Hallywell had put himſelf to be an Appꝛentice to the 
Plaintiff, if the Defenvant John Hallywell during his Appzentiſhip, az any 
other foz him by his conſent oz agreement take, oz riotoufly ſpend any of the 


Goods of his ſaid Paſter the Plaintiff : If then the Defendant within one 


month after notice thereof given to him, do pay and ſatisfie the Plaintiff fe 
all ſuch ſumms gf moneys, Wares, &c. ſo taken, oz riotoully ſpent by the 
Defendant, oz by any other by his pzocurement oz conlent, the ſame being 


ſufficiently pꝛoved; that then, &c. The Defendant by pꝛoteſtatien, Quod 


nec ipſe, noꝛ any other by his pzocurement oz conſent had taken, oz riotcufly 
ſpent the Goods of the Plaintiff ; fo2 plea ſaith, That the Plaintiff befoze 
the Wait brought had not ſufficiently p2oved, that the ſaid John Rallywell 
took, o2 riotonuſly ſpent any of the Plaintiffs Gocvs : Upon which the Plain, 
tiff did demur in Law. It was argued by Daniel, That the pꝛouf is ſutti⸗ 
cient and good fo2 the time, ik it be tryed in the Action upon this Obligation: 
and the p2oof intended is proof by twelve men, fc2 it is not {ſet down befoze 
what perſon it ſhall be proved, noz any manner of pꝛook appointed, any 
therefo2e it ſhall be fryed accozding ts the Law of the Land: which ſee 10 E. 
11.7 R,2 bar 241. Godfrey contrary, This caſe is not like to the caſes bes 
foze, foz here is a further matter. Firft warning, and a month after notice 


pay, &c. And if the pꝛoof ſhall be made in this Aden, the Defendant ſhall. 
Loſe the benefif of the Condition, which gives time to pay it within a month 


after ; foz in all ſuch caſes the pꝛecedent Aa ot the Dbligee is traverſable, as 


and p2oof ought to pzecede the notice by the meaning of the condition, and ſo 


this differs from the other caſes put, foꝛ here pzoof is not the ſubſtance of the 


whole: Owen Serjeant, It is the folly of the Defendant to lpe himlelke to 


ſuch an inconvenience, foz now he ought to pay the mony without delay of 
any moneth : And here the Defendant ought to plead, That he hath not im⸗ 
bezelled any goods of the Plaintif, and the Plaintiff Replicando, ſhall ſay z | 


And ſhew the ſpeciall matter that he hath given notice to him thereof ; Bee 
IF E. 4 25. | 


18. Eliz. In the Kings Bench 


CCCXKLV. Manning and Andrewes Coſe. 


N Ejectione firmæ, the Jury found by ſpeciall WUerdic : That Richard. 


Hart, and Katherine his Wife, and diverſe other perſons, 1 H. 8. were ſeil⸗ 
ed of the Lands in queſtion, to the nſe of Richard and his Meirs, ad per im- 


plend. sitimam volunt. dict. Rich. who the firſt of Auguſt, 8 H. 8, by his Will 
in waiting deviſed, That his Feoffees ſhould be from thencekozth leiſed to 


the uſe of his ſaid Wife foz her life, and after to the uſe of W H his Bon faz 
his life, without impeachment of Maſt, and after the death of the ſaid Karha- 
rine his Mike, William his Son, and Joan wife of the ſaid William, his 


Feoffes ſhould be ſeiſed to the uſe of the next heire of the body of the ſaid Wil- 


tam and Joan lawfnlly begotten, foz the terme of the life of the lame Ports 
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That the Plaintiff hath not appointed, &c. And here onght to be notice firſt, 
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- and after the deccaſe of the ſame Heire, to the ul e of the next heir, of the lame 

S Bench, heire lawfully begotten, and fo2 default of ſuch illue, to the uſe of the heirs of 

the body of the ſaid William and Joan lawfully begotten, fo2 the terme of life 

Wells (uſe oꝛ lives of every ſuch heire, oz heirs, and foz default of ſuch heires to the uſe 

of the heirs of the body of the laid William, and koz default, &c. to the right 

heirs of William: And further he willed, That if any of the ſaid heirs (hall 

Q ſet, alien, lay to moztgage, the right; title, and intereſt which they oz any of 

a them ſhall have in oz out of the ſame Latids oa by their conſent oz aſſent ſuffer 

; any Recovery to be had againft them, Kc. Oz do any other Act, whereby 

they oz their heirs, oz any of them max oz ought to be diſinherited; That 

then the uſe limited to ſuch heire ſo doing, ſhall be void and of no effec du ing 

his life: And that his ſaid Feoffees ſhall be tyencefozth ſeiſed to the uſe of 

the heir apparant of ſuch Offender as thrugh he were dead: Richard Hart 

dyed, William had iſſue by the ſatd Joan his TUife, a Son named Thomas 

and dped, and afterwards. 31 H. 8. Joan dyed, Katharine dyed, Thomas en- 

tred, and had June Francis and Percivall: Thomas by Deed indented, 1 Au- 

| . guſt, 4. Eliz. Bargained and ſold fo Andrewes, and levyed a Fine to him 

with warranty: And afterwardz, 6 Eliz. Francis le vyed a Fine to the ſaid 

s: pls Andrewes, Sur conuſans de droit come ceo ; And further by the laid Fine res 

„ Chat the yaii lealed to him with warranty, at the time cf which Fine levycd, Percival was 
116n upon thi 2 heire apparant to the ſaid Fragcis, Francis after had iſſue I and F who are now 
wy is nat ety living: The Y ire of the Hur vi voz of the Fcoſfecs within five years after 
? of hunt appan the age of Percivall and ſeven Years after ch2 Fine levped, enter to revive 

"the Land: whit the uſe limited fo Percivall, who entred, and leaſed to the Plaintiff, This 

is nat like T* caſe was argued by the Juſtices of the Kings Bench, &c. Fi:ff, It we as 
ada hn gꝛsed by the whole Court, That Richard Hart being ſciſed with ſeven others, 

: 15 the Drink unto the uſe of himſelfe and his Heirs, might well deviſe all the uſe, although 

i 'wih! his uſe was in part ſuſpended becauſe he was joyntly ſetied with ſeven others 
vi e fo his own uſe, and ſo the ule fo2 the eighth part ſuſpended, to2 when this de 
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Uſe ſuſpen⸗ 
” ded 4 the 
viſe. is to t. ke effec, i e. at the time of his death. all the poſleſtion ok the Land deviſed); 
Land by the Sur vivoz paſeth from the nſe, and then the-nſe being withdzawn 
from the poſſeſſion ſhall well paſſe : And by Wray, A uſe ſuſpended may be 
deviſed ; As if Feoffecs to uſe befoze the Stafute of 27 H. 8. be dilleiſed, by 
which dilleiſin the uſe is ſuſpended, and afterwards during the difſetſin, 
Ceſtuy que uſe, by his Mill deviſeth, That his Feoffees ſhall re-enter and 
then make aniffiteto]5S in Fee, the lame is a good de viſe, fo2 by that diſlei⸗ 
in the truff and confidence repoſed by Ceſtuy que ule, i in the Feoffees, is not 
hun, fuſpende> : Secondly, Jt was holden that here, a uſe implped was limited 
on Repl cb) to Joan the Write of William, altho1gh there be not any erpzelſe deviſe of it, 
fic t tim w accoding fo the Book of 13 H. 7, 17. Thir dly, when a nſe is limited to the 
Heir of the body of William and Joan 1;wfnully begotten foz life, and after 
wards to the beire of the body cf the ſame heire foꝛ lite. &c, Geofry Juſtice 
was of opinion, That here is in cffcd an cſtate taple, foz the eſtates limi⸗ 
ted are directed fo goe in courſe of an effate tail, foz he wills, That every 
heire of the bedy of his Son (hail have the Land, and the \ pectall wozds ſhall 
not make ancther cſtate fo palſe, but that which the Law wills; As if Lands 
. be given to one f 2 life, the Kemainder after his death to the 1: irs of his bo⸗ 
 dylawfully begotten, notwithſtanding that the words of the limitation imply 
two ſeverall eſtates, pet becauſe the Law ſo wills, it is but one cſtate : Gaw- 
dy Juſtice ſaid, Tyat every iſſue begotten betwirt William and Joan, Gould 
have an effate foz life ſucceſſive, and a Remainder in tail expectant as right 
heire of the body of William, and this eſtate tail all not be executed in poſſeſs 
ſion by reaſon of the meſne, Remainder fo2 life limited to the heir of the Vo- A Contingent 
dy of William and Joan, and although that theſe melne Remainders are but all binder 


upon a . and not in eſſe „vet ſuch regard ſhall be had to them, that the execution 
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{ball not be 
deyeſted. 


they ſhall hinder the execution of the eſtates foz life, and in tail in poſſeſſion 


As if an eftate be made to A fo2 life, the. Remainder to the right heirs of B in 


fail, the Remainder in Fee to A, although the eſtate tail be in obeyance, and 
not in eſſe during the life of B, yet in reſpect thereof the Free-hold and Fee 
ſhall not be conjoyned. Southcote Juſtice, To the lame pur poſe: And he 
put a caſe lately adjudged betwirt Vaughan and Alcock : Land was de viſed 
to two men, and if any ok them dpeth, his heirs ſhall inherit,theſe deviſees arg 
Tenants in common, becauſe in by deviſe, but contrary if it were by way or 
G2:nt : Lands are deviſed to A and B to be betwixt them devided, they arg 
Tenants in common: Wray, William and Thomas ha ve but foꝛ life, fo they 
are Purihaſszs by the name (yetr) in the fingular number, but when he goes 
further, and (ayes, koꝛ want ot ſuch tfve to the heirs ot the body of William, 
in the plurall number, now William hath an Inheritance: And if a deviſe be 
made to one foz life, and then to his heire foz life, andſo from heir to heir in 
perpetuum fo2 life, here are two eſtates fo life, and the other We viſees have 


Fee, fc2 eſtates fo2 life cannot be limited by generall woꝛds from heir to 


heire, but by ſp. ciall woꝛds they may: And here, Thomas being next heir of 


the body of William and Joan, hath an eſtate foz life, and alſo being heir o the 


body of the ſaid William, hath a Kemainder in tail to him limited, the meſng 


remaineth limited to others, i. e to the next heir of the body of Thomas being 


in obepance becauſe limited by the name heir, his Father being alive, ſhall 
not hinder the execution of theſe eſtates, but they ſhall remaine in fozce accoz⸗ 
ding to the rules of the common Law : Then Thomas ſo being ſeiſed levpeth 
a Fine againſt the P2oviſion of the Till, by which Thomas hath fozfcitep 
hig eſtate fo2 life, and ſo his next heir ſhall have the Land during his life: 


And a gꝛeat reaſon, wherefoze the heirs, ut ſupra, after the two firſt limita⸗ 
tions ſhall have tail, is, becanſe that if every heire ſhould have but foz life, 


they ſhould never have any Intereſt in the Lands by theſe limitations, foz by 


the expꝛeſle woꝛds of the de vile, none ſhall take but the heire of the firft heire 
koꝛ ever, i. e. When Thomas Aliens, by which the uſe veſts in Francis, and 

© whenafterwards Francis levyeth a Fine, then the ufe veſts in Percivall Hart, 
Eſtate veſted, being next heir of the ſaid Francis at the time of the Fine levyed (notwith⸗ 
ftanding that afterwards Francis hath a Son which is his nert heir) and 
therefoze te uſe in Percivall by the birth of the ſaid Son in Francis ſhall not be 


deveſted, becauſe it was a thing veffed in him bekoꝛe by purchaſe, 9 H. 7 25, 


A enfeoffs B upon condition on the part of A to be perfozmed, and dyeth, has 
ving iſſne a Daughter, the Daughter perkozmes the condition, and afterwards. 


a Son is bozne, the Daughter ſhall hold the Lands againft the Son: So 5 E. 
4 6. A woman hath 1lue a Daughter, and afterwards conſents toa Raviſher, 
the Daughter enters, and afterwards a Son is bozne, vet the Daughter ſhall 
hold the Lands foz ever. 1. e. And Geofries Juſtice ſaid Francis being in by 
fo2ce of the Fozfetture, ſhall not be ſubject to the limitation of the Mill, i. e. 
to any foꝛfeiture if he alien, fo2 the e ſtate which Francis hath fo2 his life is but 
an eſtate gained by the offence of his Father, and the uſe was limited to him 
upon the Mill of Richard, and then the ſaid eſtate is not ſubject to the Pao⸗ 
vilo of the W111, and then hath not Francis committed any fozfeiture : And 
admit Francis ſh.11 fozfeit, yet Percivall Wall get nothing thereby, but the 
eſtate which Francis had at the time of the Fine levyed, ſci}. the Fre⸗hold on- 


ly, foꝛ no eſtate of Inheritance was in him living his Father, i.e. As to the 


regꝛzeſle of the Feoffees, Geofries was of opinion, That where an uſe is li⸗ 


mited to a perſon certain, and thereupon veſted in the perſon to whom it is 


limited, That the Entry of the Feoffecs in ſuch caſe is not requiſite, nots 
withſtanding that the firſt. effates be diſcontinued, but where the uſe (as in 
our caſe) is not limited to a perſon certain in eſſe, but is in obeyance, not 
veltcd in any perſon upon the limitation of it, ſome eſtate onght to be ior ; 

The 


A under the Came 0 


fats hanld beleid 


öh ut o y 
= que uſe in 
rt out of te FO 
ming in the Fei 
lane, whereof 0 
(in thereof, noc! 
fan, where an ule 
an Cntry hath an ; 
min ig the Fealſt 
micCatels Ccttled il 


uin th Feeffrs, 
As ned in Cell 


u a Fuat 
HII J. hath aid wnte 
hs hrics Gall 
(Onfuch Feoffient 
Att by I Schr lam 
imp fone ant 
Lift which Cha 
AMienientiesigt, 
Lan” amb all th 
Als ethic 


. 


8 Manning and Andrewes 
7 Caſe. | 


the Focffees to maintain that uſe, and to render it accozding to the limitati⸗ 
on, and in our caſe, theſe uſes not in eſſe at the time of the making of the 
Statute of 27.H,8. could not be executed by the ſaid Statute, but now af 
the appointed time by the limitation ſhall be raiſed and revived by the 
Entry of the Feoffees, but here by the Fine and Non-clatm, the Feoffees 
are bound, and their Entry taken away, and ſo no uſe can accrue to Perci- 
val Hart by ſuch Entry. Southcote Juſtice was of opinion, that the Feof⸗ 
fees cannot enter at ail, becauſe that by the Statute of 27. H.8. nothing is 
left in them at the time of the making of the Statute, which ſaves the rights 
of every perſon, &c. other than the Feoffees, ſo as no right is ſaved to them 
bat all is drawn ont of them by the operation of the Statute, and the lecond 
ſaving of the Statute, ſaves fo the Feoffees all their fozmer Right, ſo as 
the Right which the Feoffecs had by the Feoffment to the uſe is ntterly gone. 
But Percival Hart may well enter, fo2 he is not bound to the five years 
nerall wende fra ' after the Fine levied, foz he had not right at the time of the Fine levied, 
Thomas dimm but his right came by the Fine, Wray chief Juſtice. The Feoffees are 
tyandalſobrink not to enter koꝛ the Statute of 27 H.8. hath two bzanches, 1. gives the poſ- 
to him limite zh Tefſion to Ceſtuy que uſe. in ſuch manner as he hath in the uſe. 2. takes as 
the body of They way all the right out of the Feoffees, and gives it to Ceſty que uſe, ſo as no⸗ 
3 Father bringa thing at all remains in the Fecffees; foz if an Act of Parliament will give 
allremainginſ to me all the Lands, whereof my bꝛother Southcote is ſeiſed, and that J ſhall 
omas obring ſg be in the Seiſin thereof, now is the actuall poſſeſſion in me without my En⸗ 
hich donn hd try: lo alwayes, where an uſe is often executed by the Statue, Ceſtuy que 
ethe Lahn ule, without any Entry hath an actual polleſſton, i. As to the uſes contingent, 
after the il nothing remains in the Feoffecs foz the ſervingof them when they happen, 
wer de wm but the whole eſtate is ſettled in the Ceſtuy que uſe, vet ſubjectto ſuch nſe, 
ſhould jate and he ſhall render the ſame upon the contingency : And ik any eftate 
Henk ſhould remain in the Feoffees, it could be but an effate fo2 life, foz the 


ſe veſts in Fa 


fe bells n km A. iveryv. Alſo if a Feoffment be made unto the uſe of tte Feoffoz, and his 
je Fine kun heirs, untill J. S. hath paid unto the Feoffoz 100 l. and from thencefozth 
och 15 hint the Feoffoz and his heirs ſhall be ſeiſed fo the us of the ſaid J. S. and his 
200 in francs heirs, if upon ſuch Feoffment any thing ould remain in the Feoffees be⸗ 
die by pulchit gt keze the payment by I S,the lame ſhould be a Fes-fimple,and then there ſhould 
perfozmed, ad be two Fee ſimples of one and the lame Lands, one in the Feeffo2, and the o- 
ther in the Feoffees which ſhould be abſurde, and therefo2e the beſt wap to a⸗ 
void ſuch in:cnventencies is to tonſtiue the Statute, that it dꝛawes the whole 
eſtate of the Lande, and alſo the confidence out of the Feoifces, and repoſeth 
it upon the Lands, the which by the operation of the Statute, ſhall render 
the ule to every perſon in his time accozding.to the limitation of the parties 
And alſo if any Intereſt doth remaine in the Feoffees, Then ik they convey 
to any perſon upon conſideration who hath not notice of the uſe, then the laid 
ule ſhall never riſe, which is utterly againſt the meaning of the ſaid Statute, 
and the meaning of the parties, and therekoze, to conſtrue the Statute, to 
lea de nothing in the Feoffees will pꝛe vent all ſuch nuſchetf: And ik a Feoff- 
ment in fee be made to the uſe of the Fceſfo2 ſoz life, and afterwards to the 
uſe of his wife which ſhall be foz life, and afterwards to the uſe of the right 
Peirs ofthe Feoffo2; The Feoffo2 enfeoffeth a ſtranger, faketh a wife, now 
caunot the Feoffees enter during the life of the Feoffoz, and after his death 
they cannot enter,becauſe they couid not enter when the uſe to the wife was to 
begin, upon the intermarriage, « then if the Entry of the Feoffees in ſuch caſe 
ſbhauld be requtiite.the uſe limited to the wife by the Act of the Feoffoz ſhould 
be defiroyedagainft his own limitation, which is ſtrong againſt the meaning 
of the Act akozeſaid, foz by the ſaiv ac the Lond is credited with the laid aſe, 
L 12 whit Hh 
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Fee ſimple is executed in Ceſtuy que uſe, with an eſtate in polleſlion, and 
then the Feoffees ſhould be ſeiſed to another uſe than was given by them the 
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which ſhall ne ver faile in the per loꝛm ance of it. And ſuch contingent eſtates 


in Remainder may be limited in poſſeſſion, a Fortiori in uſe, which ſee 4 E 
6. Colthirſts caſe, 23. And Pleſingtons caſe,6 R. 2. And tt is true, at 'the 


common Law, the Entry of the Feoffces was requiſite, becauſe the w2ong 


was done unto them by reaſon of the poll eſlion which they then had, but now 
by the Statute, all is dꝛawn out of them, and then there is no reaſon that they 
medle with the Lands wherein they have now nothing to doe, and the ſcope of 


the Statute is, utterly to diſable the Feoffces to do any thing in pzejudice gk 


the nſcs limited, ſo as the Feoffees are net to any purpoſe but as a Pipe tg 
convey the Lands to others; So as they cannot by their Releaſe oz confir, 
mation, &c. bind the uſes which are to g2ewand ariſe by the limitation knit 
unto the Feoffment made unto them, which ſee Br. 30 H. 8. Feoffments to 
uſes, 50. A covenants with B, That when A ſhall be enfeoffed by B of thyee 


Acres of Lands in D, that then the ſaiv A and his Heirs ſhall be ſe iled of 
Land of the ſaid A, in 8, to the uſe of Band his Yeirs, andafterwards A enz, 
feoffeth a ſtanger of his Lands in 8; And afterwards B enfeeffeth A of his 


Lands in D, now the Feoffee of A (hill be ſeiſed fo the uſe of B, notwithſtan⸗ 
ding that the ſaid Feeffce had not notice of the ulc,fo2 the Land is bound with 
the uſe in whoſe hands loe ver it tome: And lee the like cale, ibid. 1. Ma. 59. 
Upon the reafon of which caſes many aſſurances have been made, koꝛ it is the 


common manner of Moꝛztgage, i. e. If the Moztgagoz pay ſuch a ſam, &c. 


that then the Moꝛtgagee find his Heires ſhall be leiſed after ſuch papment, to 
the uſe of the Poꝛtgagoꝛ and his Heirs; In that cafe although that the Mozt⸗ 
gagee alien, yet upon the payment, the uſe thall riſe well enough out of the 
poſſeſſion of the Alienee, and the Lands ſhall be in the Moꝛtgagoꝛ without any 
Entry: Foz the Poztgegee could not enter againſt his own alienation, to re- 


vive the uſe which is to riſe upon the payment, and therefoꝛe without any al⸗ 


ſiſtance of fuch Entry, it ſhail ariſe : As at the common Law, Land is gi⸗ 
ven to A in teil, the Remainder to the right heirs of B, A levyes a Fine, 
makes a Fecffment, ſuffers a Re overp, & c. although the ſame ſhall bind the 


Iſſues, vet if B dyeth, and afterwards A dyeth without iſsue, now notwith, 
ſtanding this Fine, &c. The right Heir of B may enter: And alwayes a uſe 


ſhall ſp2ing out of the Land at his due oppozfunity, 4 it is a collaterall charge 
which bindes the Lands by the fi: f Livery, and cannot be diſcharged, vi. 49, 
Aſſ. 8. & 49 E. 3.16. Iſabell Goodcheapes caſe : A man deviſcth, that bis 
Erecutoezs ſhall ſell his Lands, and afterwards tyeth without heire, fo as the 
Land cſcheats to the Ring, pet the authozitp given to the Executozs ſhall 
bind the Lands in whoſe hands focver it comes, &c, And ſo a title of Entry 
doth continue notwithſtanding twenty alienations: But an uſe is a leſler 
thing then a Title of Entry, eſpecially an uſe in contingent, and an uſe as 
long as it is tn contingency cannot be foꝛfeited: As ikthe Moztgagoz be at⸗ 
tainted and pardoned mean betwixt the Poz' gege and tle dap of Redemption, 
&c. Then when Thomas levpes a Fine, Francis map well enter; And 
Thomas befoze the Fine had an eſtate tail executed to his Free⸗hold, and 


therefoze by the Fine he gave an cftite of Jnheritance to the Conuſce, and 


then no right of entail remained in Francis, but he took an eſtate foꝛ life only, 


and that as a Purchaſoꝛ by the limitation of the Mill, and then when Fran- 


cis levped a Fine, his eſtate was gon (which was but foz life) and then the 
right of the entail, and all the other eſtates which are eſpeciallp limited are 
alſo gon, and ſo Percivall Hart, to whom no eſtate was ſpecially limited hath 
not any cauſe to enter, &c. And it was further ſaid by Wray: Yusband and 
Wife Tenants in ſpectall tail, the Wusband levyes a Fine with Pzoclama- 
tions and dyett,the Mike enterg, the iNuein tail is barred, but ik the Wife ens 
fer after the death of her Husband, and befoze the P2oclamations paſſe, the 


iſſue is not bound by the Fine: And if Tenant in fail g2anteth, totum fta- 
tum 
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Caſe was, That Land was given in ſpeciall tail to Thomas Henningham, 
Father of the ſaid Henry and the ſaid Arthur, the Remainder in generall tail 
(the eſtate tail in poſſeſſion was to him and the Heirs Pales of his body) 
Thomas had iſſue the ſaid Henry and thzee Daughters by one woman, and the 
ſaid Arthur and two other ſons by another woman, and dyed ſeiſed, Henry 
entred, and made a Feoffment, a common Recovery is had againft the Fe- 


Henninghain and Wind- FFoſter ana Pitfalls 26 

a eee 2 aſe 
: Ir whit tum ſuum;and after lebyeth a Fine thereof with Pꝛoclamations, come ceo, e 
ſit Ut, Kc. The Illue is barred, contrary where the Fine is upon a Releaſe, 
dhe 
g th realy 18, Elis. Inthe Kings Bench. 
any yew thi „ 

ing in gy * a : 
1 bl 0 | CCCXLVI. Henningham and Windhams Caſe. 
N 0 Re I | | 
nie ele A Rthur Henningham bzonght a UWait of Erro2 againſt Francis Wind- 
30 H. fed ham upon a common Recovery had againft Henry his 1Bzother, and the Error. 


offee, in which Henry is vouched, who vonched over the common Uouchee ac x... Ad- 
coding to the uſuall courſe of common Recoveries, Henry dyed without ifſue, cainc, by him 

And Arthur bzacught a Wait of Erroz being but of the halle blood to Henry: to whom the 
And it was reſolved by the whole Court, That Erro2 and Attaint allwapes Land is to def- 


deſcends to ſuch perſon to whom the Land thculd deſcend ; If ſuch Recovery, 
oz faiſe cath had not been; As if Lands be given to one and the Yeirs Fes 
males of his body, &c. and ſuffers an errontous Recovery and dyeth, the heir 
female ſhall have the Nuit of Erroz: Do upon Recovery of Lands in Bo- 
rough Engliſh, fo ſuch Adton deſcends accozding to the Land, quod fuit con- 
ceſſum per totam Curiam: But it was objected on the Defendants part: That 
becauſe that the Feoffce being Tenant to the Præcipe is to recover in value a 
Feeſimple, e ſo Henry is to peild a Fee⸗ſimple which ſhould deſcend to his heir 
at the common Law if this Recovery had not been, therefoWhe to whom the 
ſame ſhould deſcend, ſhonly have the Wit of CTrroz , foz he hath: the loſCe - 
But the ſaid Exception was not allowed: And it was ſaid, That Tenant 
in tail upon ſuch a Recovery, ſhall recover but an eltate in tail, ſcil. ſuch 
eſtate which he had at the time of the warranty made, &c. And afterwards 
Judgment was given that the Action was maintainable: Do if a man hath 
Y ands of the part of his mother, and loſeth it by erronious Judgment and dys 
eth; That the heir of the part of the Mother ſhall have the Wait of Er⸗ 
102. 


18. Eliz, in the Kings Bench. 


CCCXLVII. Foſter and Pitfalls Caſe: 


; [ N EjeRione firmæ the Caſe was: Brook deviſed Lands to his Wife in 


generail Tail, the Remainder over to a ſtranger in Fee, and dyed, ſhee 


V tock angther Husband, and had iſſue a Daughter: The Yusband and Wife. 
blevved a Fine to a ſtranger : The Daughter as next Yeire by 11H. 7. ens 


tred: It was agzeed by the whole Court, That an effate deviſed to the wife, 


10 is within the wazds, but not within the meaning of the Statute: ©econdly, 
all It wis reſolved, That no eſtate is within the meaning of the Statute, unlelle 


it be foz the Jopnture of the Mike: Thirdly Reſolved,That the meaning of 


the Statute was, That the wife ſo pzcferred by the Husband ſhould not pes 


judice the ilſlues o2 heires of her Husband, and here nothing is left in the 


i $ Ifſueso2 heirs of the Basband, ſo as the Wife could not pꝛejudice them, foz 
u the Remainder is limited over. 


18. Elits 


cend. 


18. Eliz. In the Kings Bench. 


CCCXLVIII. Greenes Caſe. 


Reene made a Leaſe fo2 years rendzing Rent with clanſe of Ne⸗ entry, and 
5 8 of the rent due at the Feaſt of the Annunciatton was behind being — ; 
ed at the day, which Rent the Lefſo2 afterwards accepted,x afterwards entre 
{02 the condition bꝛoken, and his Entry holden lawfull, foz the Kent was due 
befoze the condition bꝛoken, but if the Lefſo2 accepts the next Quarters Rent, 
laws, then he hath loft the benefit of Re, entry, fo2 thereby he admits the Lefſce to 
| be his Lenant ; And if the Lefſoz diſtraine foz Rent due at the ſaid Feaſt 
of the Annunciation after the fozkeiture he cannot afterwards re-enter foz the 
aid fozteiture, fez by his Diftreſſe he hath affirmed the poſſeſſion of the 
Weſlee: So ik he make an acquittance foz the Rent as a Rent, contrary, if 


the acquittance be but fo2 a ſum of money, and not ex pzeſſley fog the Rent, all 
which, tota caria conceſſit. | 


CCCXLIX. 20. Eliz. In the common Pleas. 


He Caſe was, Lellee foz life, the Remainder fo2 life, the Remainder in 
1 tail, the Kemaitndertn Fee; The two Tenants fo2 life make a Feoffs 
ment in Fee. Dyer, A woman Tenant foz life in Joynture, the Remainder 
foz life, the Nemainder in fee, the Tenants foz life joyne in a Feoffment, 
Entry for for- (Pe Entry of him in the Remainder in fee is lawfull by 17 H. 7. And if Te⸗ 
y for for 267 , , 
tciture, nant foz life be impleaded, and he in the Remainder-foz lite will not pzay to 
be reſerved, he in the laſt Remainder may, and ſo in our caſe, in as much as: Adem: 3 
he in the n— fo2 life was party to the w2ong, he in the Kemainder in bs, amn! 
tail ſhall enter: Mhich Harper and Manuſon gzanted, i, e. Manwood, Al- 67 * 
though that this Feoffment be not a Dilleiſin to him in the Remainder in 1 = W f 
tail, yet it is a w2ong in a high degzee, as by Littſeton, A Dilleiſoz leaſeth = If 
fo2 life to A who aliens in fee, the Diſſeiſce releaſeth to the Alienee, it iss m nie ul. 
good Releaſe, and the Difſeiſo2 ſhall not enter although the Alienation was Wah fa; ly (ach 
to his dil⸗inheritance, Litt. 111. which Dyer gzanted : And if Tenant fo} A. 
life alieneth in fee, and the Alienee enfeoffeth his Father and dyeth, the lame 
diſcent ſhall not avaple him no moꝛe then in cafe of Dilleiſin: It hath been all. 10. 
objected, that that is the Livery of the firſt Tenant fo2 life, and the confirma- | 
tion of him in the Remainder foz life, Dyer was of opinion, That by this Lis Vat; 
very the Remainder fez life palleth, « this Livery ſhall be as well the 1 tbery stal Dyer 
| ok him in the Remainder as of the Tenant in poſſeſſion, & although where an 
* of ſei- eff ate is made lawfully by many, it ſhall be ſaid the Livery of him only who 
; lawfully may makeLlvery; Pet where an eſtate is waongfully made it ſhal be 
accounted in Law, the L4very of al who joyn in it. And in this, the Remainder 
foz life is extinguiſhed by the Livery,in the Feoffee,and the Livery of him in 
the Remainder foz life ſhal be holden a void Livery,eſpecially when he joyns 
with ſuch a perſon who hath not authozity to make Livery; As if the Lo2v 
and a ſtranger Dilleiſe the Tenant and make a Feoffment over, the whole 
Scigniozy 1s extinct, as if he ſoly had been ſeiſed, ſo if he in the Reverſion, 
and a ſtranger diſſciſe foꝛ life, and make a Fesflment over, the Scigniozy is 
gon, and yet it is the Livery of the Lefſee only: And although it be but the 
confirmation of him in the Remainder foz life, vet thereby the Rematader is 
gon and extinct: And afterwards Judgment was given, that he Entry of 
him in the Remainder in tail was lawfuil : And it was ſaid by the L902 Dy- 
er, That if Tenant fo2 life be the Kematr2er foz life, the Remainder in fee, 
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Tenant fo life, in polleiſtoin alieneth in fee, that he in the R 
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Wn He Caſe was; That a Capias ad Satisfaciend, was delivered to the Shes 
fly TT and after the Sheriff did arreſt the party againſt whom the Capias 
May, iued, by foace of a Capias Ut lagatum, and then the partie in the Capias came 
ink to the Sheriff, and pꝛayed that the party remaine in Execution foz his debt 
h Lu alſo, and notwithſtanding that the Sheriff let the Pziſoner goe at large, any 

Pi misty g upon both Wzits returned, Non eſt inventus : It was the opinion of all the 
zent due at hen Juſtices, That the Sheriff was not bound in point of Efcape to de ain the 
Afterwarns lei Paiſoner foz the Debt of the Plaintiff, and it is not like, where one is in the 
urmed the uh Fleet in Execution, there, if other condemnations in other Courts be noti⸗ 
| 98a ent fed to the, Warden of the Fleet, he ſhall be chargeable with them all: It 
it Þcfleyſyty was holden alſon, per curiam, That if the body had been returned by Capias 
Ac lagatum that the Court at the pꝛaper of the party would g2anf that the 

Pꝛiloner might remaine in Execution foz the debt as in caſe of a Capias pro 


mon Plex, fine. 


tr iin lle, the tie 19. Eliz, In the common Pleas, 


nants fo2 life matt; 
In Jcynture,th zn 
life jopne ina $i 
full by 11 Hl. &y 


Ider fo} l Mü N Evidence given to the Jury in an Action ol Debt bꝛought by the Plain 
in dur GAN, INH N tier againſt the Defendant : It was ſaid by Dyer, and Manwood Juſtices, 
ng, he ich im That if Erecutozs gꝛant, omnia bona ſua, that the goods which they have as 
ted, ie. um Eretutoꝛs doe not paſſe, which ſee 10 E. 4. 1. b. by Danby ; But the con⸗ 
I'h in Rü trary to that was holden by Wray cheife Juſfice of the Kings Bench, and by 
ou, f Dil plowden, in Broadbridges caſe, P. 18 Eliz. and fhey denped the opinion of 
afeth tothe Am 10 E. 4. tobe Law, foz by ſuch gꝛant made by Executozs, the goods of the 
though the Alle! Te ſſtatoꝛ doe paſſe. | 
zanted : _ 
Fife IL 
t fon life, and kr 
fopinion, Chih: 
\ Chatl be as 
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d Saint John, and the Counieſſe 
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CCCLIL 19. Eliz. In the common Pleas. 


0 


Ote, It was ſaid by Dyer, and Manwood Juſtices, That if one be cons 
demned in an action upon the caſe, o2 Treſpaſſe upon Nihil dicic, oz de⸗ 
murrer, &c. And a Wait illueth fozth to enquire of the Damages, and 
befoze the returne of it, the Defendant dyeth, that the Mit ſhall not abate, 
to2 the awarding of the ſaid Wait is a Judgement: And it was ſaid by Man- 


agatnlt them. 


wood, In a Wait of Account,the Defendant is awarded to account, if the 

Defendant account, and be found in arrearages and dyeth, the W zit ſhall not 
abate, but Judgement ſhall be given that the Plaintiff tall recover, and thy 
Crecuto2 ſhall be charged with the arrearages, and yet account doth not lye 
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the Me pet in common with the other to whom the Releaſe was made, and 


CCCLHL. 19. Eliz. In the Kings Bench. 


Did recover in Debt againſt B. whereupon a Fieri facias iſſned to the 


Sheriffs of Devon. and the Defendant, ſeeing the W2it of Executi, 
on in the Sheriffes hands, ſaid to him, that he would pay the Debt recover; 
ed at Exeter ſuch a day, to latisſie the Execution, at which day the Defen, 
dant paid the monie acco2dingly, and pzelenfly came an officer of the City 
of Exeter, and attached the monie in the Sheriffes hands, ſuppoſing the 


ment, and now on the behalf of the ſaid A. a Certiorare was pꝛayed to re- 
move the Attachment hither, and it was therefoze holden by the whole 
Court that the Attachment was void, and a Certiorare granted, and Wray 
ſaid, If it can be pzoved by oath, that if the Defendant did pꝛocure, 02 
was aſfſenting to the ſaid attachment, that Pzoces of contempt ſhould ifge 
againſt him, and the Sheriffe demanded of the Court what return he (Mould 


make, becauſe the monies were attached in his hands, and taken from him 


by fozce, to which Wray anſwered, That the Sheriffe eught to anſwer the 
monies to the Plaintiffe, which were once in his hands by foce of the Exe, 
cation, and that it was his folly to ſuffer the monte to be taken from him hy 


colour of the ſaid Attachment, and if the monie was taken by fozce, the She, 


riffe had his remedie by an Action: of Treſpaſle ; fo2 the Attachmeent wag 
void, but the Sheriffe at the Return of the Wait, ought fo anſwer fo 
the $Ponite. . 


CCCLIV. 19 Eliz. In the Common Pleas. 


Enant foz life bargained and ſold his Lands to A. and his Veirs, andat, 


1 terwards levied a Fine to the Bärgainee, Sur conuſans de droit come 


ceo, &c. It was helden by the Court, that it was a fozfetture committed by 
the Bargainee, not by the Bar gainoz, who at the time of the Fine had no⸗ 


thing to fozfeit, and it was ſaid by Manhood Juſtice, That if Tenant fog 


life be dilleiſed, and tekes a Fine, ut ſupra, of a ſtranger, it is a fo2feiture 
and pet he in the Reverſton h..t*: but a right in Reverſion ; ſo that if Te⸗ 
nant ſo2 life be diſleiſed, and the Dilleiſez commits Waſte, he in the Rez 
verſion ill have an Acticn. of Welt againſt Tenant koz life, ond if two⸗ 
Tenants fo: life be diſſeiſed by two, A. and B. and one of the Tenants fox 
life doth releaſe unto A. and the other Tenant foz life doth reenter, he hh 


he hath reveſted the intire Reverſion in him, in whom the Reverſion was 
befoze, &c. . 


CCCLV. 20 Elix. ith, the Common plas. 


Bracebridges Caſe.” } 


The Caſe was, Thomas Bracebridge ſeiſed of a Pannour in Fee, leaſeda 

Melluage, parcell of it fo one Curtes fo2 21 years, and afterwards 35 
H.S. leaſed the ſame to one Moore fo 26 years fo begin after the expiration 
of the fozmer Leaſe, and afterwards 5 E.6, he enfeoffed Griffich and others, 
fo the uſe of the Feoffees themſelves, and their Heirs, upon condition, That 
if the Feoffces did not pay to the ſaid Thomas Bracebridge 2000 l. within 


15 dayes after, that then immeviately after the ſaid 15 dapes, the Feoffces 
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Bracebridges 


3 3 Caſe. 5 


ſhould {tand ſeiſed of the ſaid Mannour to the uſe of the laid Thomas Brace, 
bridge, and Joyce his wife foz their lives, without impeachment ok Matt, 


and afterwards to the aſe of T. B. their ſecond ſon in Tail, with divers Re⸗ 


mainders over, the Feotfees do not pay the laid mony within the laid 15 
dapes, afterwards Curties aftozns fo the Feoffees ; it was moved, if the 
Reverſisn of the Lands, paſſed to Curties, paſſeth by the Feoffmeuͤt of the 
Manneur without attoznment, which lee Liccltlon 133,134. 


and his wife, & c. and it was ſaid, That the Caſe 20 H.6, Avowry 11.12. 
If a Wannour be granted foz like, the remainder over in Fee, Tenant foz2 
life dieth, if the Tenants attoan to him in the remainder, the ſame is good, 


and ik a Reverſion be g2anted to two, and one of them dieth, attoznment to 
the ſurvivoz is good; and ik a Reverſioa be gꝛanted to Yusband and Wife, 


in ſpeciall Tail, the Mike afterwards dieth without iſſue, Attoznment to 
the Yasbind is good, and ik a Ke verſion be given in krank marriage, and 
afterwards the Yusband and like are divozced. and afterwards the parti⸗ 
cular Tenant attoznus fo the Wife, th: ſame is good, and by Manwood; 
Ik a man ſeiſcdof a Mannour, the demelnes of which extends into two 
Counties, and hath une a Don and a Daughter by one Woman, and a Son 


by another woman, and dieth, the eldeſt Son enters into the Demeſnes in 


one County onely, and takes the p2ofit in one County onely, and dieth with- 


out iſſne, the Daughter Hall have, and inherit the Demelnes oz Services, 


whereof her bꝛother was ſeiſed, and the Son of the half blood the -eſt ; and 


by Manwood, the attoznment of Curties, who was the firſt Leſſee, ſhall 
bind Moore the ſecond Leſſee, foz he ought fo attozn, againſt whom lieth the 


Quid juris clamat : and if a Leaſe fo; years be made of a Danuoz, and the 
Me ver ſton of it be granted to another in fee, if the Leſſee foz years attozneth 
it h3ll bind the Tenants of the Mannoz,18 E.2. A man ſeiſed of a Bannoz, 
in the right of his wife, leaſed parcell of it fo2 years without his wife, the 
Reverſion thereof is not parcell of the M innoz, contrary, if the Leaſe had 
been made by the Yusband and Mike: And by Dyer, if Tenant in Tail of 
a Pannoz lealeth parcell foz years, and afterwarts makes a fecff;nent of the 
whole M innoz, and makes Livery in the Demelnes not leaſed, the Reverſt - 
pa of the Land leaſed doth not paſſe; foz by the feoffment a wong is done to 
the LeNoz, which the Law thall not farther enlarge than appeareth by thz 
deev; contrary in caſe of Tenant in fee of a Pannoꝛ, and that without 
Deed with Attoznment: and it was the Caſe of one Keller, 25 H,8. Kellet 


was Ceſtuy que uſe be foꝛe the Statute of 27 H.S of divers Lands by ſeve⸗ Kellets Cafe: 
rall Conveyances, the uſe of ſome being raiſed upon Recovery,of ſome upon 


fine, and of ſome upon feoffment, and he made a feoffment of all theſe 
Wands by Deed, with a Letter of Affo2ney to make Livery, the Attoznep 
entred into part of the Land, and made Lirery in the name of the whole, 
e it was agꝛeed by all the Juſtices, That the Lands paſſed, notwitbſtanding 
in others poſſeſſion, i other Fecffees, and by Dyer, if the Tenants of a 
Mannoz pay their rents to the Dilleiloz, tyey may refuſe again to pay them, 
and if a Leaſe be made foz years, the remainder fo2 life, tf the Leſſo2 will 
gzant over his Reverſion; the Leſſee foz years ſhall Aftozn, and his att 2 1- 
ment {hall bind him in the remainder foz life, and if a Leaſe be made to one 
fo2 years, the remainder aver fo; life, the remainder to the Leſſee foz years, 
in Fee. Now if the Weſſee foꝛ years gꝛant all his intereſt, &c.there needs 


no aͤttoꝛnment: and if Gzantee of a rent in fee leaſcth it foz life, and akter⸗ 


wards g2ants the Reverſion to another, the Attoznment of the Ter-tenant 
is not requiſite, but onely of the Gzantee fo2 life. It was alſo holden, That 


this Altoꝛnment by Curties two years after the Livery was ſufficient, foz it Relation, 


ſhall have relation to the Livery to make it parcell of the Mannoz, but not 
to puniſh the Lellee koz waſte done mean between the Livery and the At⸗ 
Mm fommment 


— 


2 , 2. Ik by the Attornment. 
attoznment of Curties, after the 15 dayes, the uſes can riſe fo Bracebridge 
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the heir of 2 


Copyholder. 


Cuſtome. 


tazument, but betwirt the Feolſoz and Feoffce it ſhall pale ab initio Jt wag 
holden, alſo That altheugh the nies foz it limited are determined by the de- 
fault of payment within the 15 dayes, vet the Feoffees (h.ll take the Rez 
verſion by this Attoznment to the ſecond uſes, and ik J enfectf one upon con, 


dition to enfeoffe J. S. who retuſeth, now the Feoffee hall be ſeiſed fo my 


uſe, blit if the condition were fo give in Tail, contrary : So here is a Limj; 


tation beyond the firſt uſe, which ſhall not be defeated foꝛ want of attoy/, 


ment to the firſt nies, and here it was not the meaning of Bracebridge gg 
have the Lands again upon bꝛeach of the condition in his kozmer effate, but 
acco2ving to the ſecond uſe, and Judgement was given in the peincipal cafe 
acco2ding to the reſolutions of the Judges. as akozeſaid, and it was ſaid by 
Harper Juſtice, That if a Feoffment in Fee be made to J. S. upon condition 


that he hall gzant to A. a rent⸗charge, who refuſeth it, J. S. ſhall be leiſed to 


his own ule. 


CCCLVL. 20 Elz. In the Common Pleas. 


a qu..ntity of ſalt, but ſince 10 fl. 7. The Tenant hath alwayes pay, 
ed the monie fo2 ſalt, the queſtion wis, If the Lo2d might reſozt to the 
firſt ſervice, and if the monie be Seiſin ok the falt, and Manwood took this 


differente, ie. where the Wozd takes a certain ſum of monie faz the ſalt, 


the ſame is not any Seiſin, foz the ſervice is altered, as at the fi; ff Socage 


Tenure was a wozk to be done by labour, i.c. plowing, but now it is chan⸗ 


ged into a certain Rent, and the L92d cannot ©civat to have his plowing, and 
in Kent divers Tenants in ancient time have paid Barly fo2 their Rent, but 
the ſame afterwards was paid in a certain ſum of monie, fo as now the Loꝛd 
of Canterbury, who is L933 of ſuch Tenements cannot now demand his 
Warlpꝛ 8c. but if the ſum which hath been uſed to be paid be incert in one 
year ſo much, and another year ſo much. acco2ding to the pꝛice of ſeif. then 


per Curiam, 


ſach a payment of monie is a ſufficient Srilin of the ſalt, Quod fuit conceſſum 


CCCLVII 20 Eliz. In the Common Pleas. 


|| N Accompt, bꝛought by an Heir Copy-holder, fo2 the p2ofifs of his Copy 


holo Lands taken during his Nonage, the Defendant pleaded, That by 
th: Cuſtome of the ſaid Mannoꝛ, the Loꝛd af the Mannoꝛ might aſlign one to 
take the pzofits of a Copphold deſcended fo an Infant, during his Ponage to 
the uſe of the Allignee, withont rendzing an accompt, and the ſame was 
holden to be a good Cuſtome, as a Rent g2anted to one and his Be irs to ceaſe 
during the Nonage of every Heir, but admitting, that the Cuſtome were 


void, vet this Acton doth not lie, fo2 the Defendant hath not entred and ta⸗ 
ken the pꝛofits, as Prochin amy, in which Taſe although he was not Prochin 
amy, &c. he is chargeable, as Prochin amy accozdtng to his Claim, but here 


he-claimeth by the cuſtome and gꝛant of the Lozd, and not ta the right of the 
Meir, and therefoze it was adiudged ia this time of this Quære, that if one 
entreth into Lands claiming by De vile, where in truth the Y and deviled is 
entailed, he ſhould not be charged in accompt, &c. 


20 & liæ. 


FL Caſo was this, Lo2d and Tenant by ſervice to pay every pear ſuch "4 
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CCCLVIII. 20. Els, In the common Pleas. 


A T Dte, It was holden by the whole Court, That the Statute of 32. & 


34 H. 8. of TM ills, did not extend to Lands in London, but that the de⸗ 


vile of the whole is good: Aud if Houſes in London parcell of the poſleſlionss | 
of Abbyes came to the Crowne by Diſſolution, and he gzants them over to Expoſirion of 
hold in cheife by Knights ſervice, theſe Lands are deviſable : But it was ne, 5 1 
helden, What the ſaid Statutes as Ads executed, extended to Lands in Lon- with” 
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don, and ſhall be good but foz two parts: And if a man hath Lands in tail, and 
in Fee⸗ſimple, which are of double the value of the Lands in tail, and deviſeth 
all his Lands, all the Land in Fee-ſimple ſhall paſſe. Dyer. One ſeiſed of 
thꝛee Mannoꝛs, the one in Capite in Fee, and two in Socage in tail, and de⸗ 
viſeth all his Land in Capite, it is good againft the Ring foz all Capite 
Land, and he ſhall be tyed to have the Lands in Socage, but it ſhall not bind 
the Heir: And a deviſe of the third part (where all is deviſed) is void as 
well againſt the Heir as againſt the Ring. And he ſaid, That if a man be 
ſetſed of twenty Acres in Socage, and ten Acres in Capite, and deviſeth two 
parts of his Lands, it is reaſonable to ſay, That all the Bocage Lands ſhall 


pale, but if the deviſe was of two parts of all his Lands, is otherwiſe, foz 


this wozd (All) implpes that the two parts ſhall be, per my & per tout, as 
well Capite as Socage, i. e. It was argued by Fenner, That the Lands in 


London are now de viſeable as they were befoze the Statute, fo2 if the De⸗Cuſtome of 
viice of Lands in London be diſturbed, he ſhall have, Ex gravi Querela, g, London. 


therwiſe it is of Lands at the common Waw, and if an Aſſtze of Mort-danceſt- 
er be bꝛought of Lands in London, it is a good Plea to ſay, That the Lands 
are deviſable; but in an Allize of Mort-danceſtor of Lands at the common 
Law, it is not any Plea: And ika man gives Lands at the common Law, 
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i. e. not de vilable by the common Law, he cannot deviſe the Reverſion, 
foz the Statute ſhall not doe wong fo the perſon, i. e. tothe Donee who 
there ſhall loſe his acquittall: but of Lands deviſable by cuſtome,it is other⸗ 
wiſe; and if Land in a Burrough was deviſable foz life by the Cuſtome, and 
afterwards came the Statute of 23 H. 8. which made all Lands deviſable. 
mon len, — * is de viſable foz life by the Cuſtome, and the Ne verſion by the 
Stakute. | 


CCCLIX. 20. Es: In the common Pleas. | 


N an Action of Malt, of Maſt aſſigned in a Wood, the Jury viewed the 
wood only without entring into it: And it was holden that the ſame was 
ſutkicient, foz otherwiſe it ſhould be tedious foz the Jury to have had the Waſt. 
view of every ftub-of a Tree which had been felled : Pet Meade Juſtice 
laid, That if Maſt be aligned in ſeverall coꝛners of the Mood, then the Au⸗ 
ry is to ha ve the view of every cozner, but contrary where Mat is aligned 
in the whole Wood : And ik Mack be alligned in every Room of a Boule, Vie. 
the view ol the Youle generally is ſufficient. And Dyer Juſtice ſaid, That 
if Ulaſt be aCigned in ſeverall places, and of ſome of them the Jury had nat 
the view, of that they may find, no Malt done. 


. 
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29 Ez, In the commom Pleas, 
CCCLX. Sir Thomas Lees Caſe. 


T was holden, per curiam: That whereas Sir Thomas Lee was ſeiſed of 3 

Pannoz, and alien the Pannoz except one cloſe parcell of the ſaid Manno 

called Newdick, and there were two Cloſes parcell ot the ſaid Bannoz called 

Newdick, the one containing nine Acres, and the other containing thee 

Election. Atres; That the Alinee ſhould not choſe which of the laid cloſes he wouly 


have: but the Alienoz oz Feoffoz ſhould have the Election which of the laid 
Cloſes ſhould palle. | 8 


ccCL xl. 20. Elz. In the common Pleas; 


*Enant in tail, the Remainder in tail, &c. Tenant in tail, in poſſe dio, 
Fines levyed makes a Leaſe foz thꝛee lives, accoꝛding to the Statute of 32 H. 8. and 
by Tenant in afterwards dyeth without iſſue, he in the Remainder befoze any Entry le 4 
eailin Re- erh a Fine, the ſame is good, foz by the death of Tenant in tail without ine: 
8 the Free hold is veſtod in him in the Remainder in tail: And of that opini⸗ | 
on was the whole Court. 


20. Elix. in the common Pleas: 


CCCLXII. Ferrand and Ramſeys C afe, 


12 an Ejectione firmæ bzought of a Youſe in London, the Defendant pleas 


ned; That long time befoze the Lelloz of the Plaintiff had any thing 8 &e. 

One Ann Ramſey was ſeiſed in Fee, and dyed ſeiſed, and that the ſame deſ⸗ 
cenved to William Ramſey as Son and Yelre to the ſaid Ann, who was viſſeic, Au un thigh 
ed by Ifarel Qwen, who leaſed to the Plaintiff, upon whom the ſaid William itox euch de 
Ramſey did re-enter : The Plaintiff Replicando, That the ſaid Ann did not, ii ; afnent in kn 
die ſeiſed, laid, That befoze the Tjectment,one Robert Owen was ſeiſed any: Nate, dif be 
dye> ſeiled, and from him deſcended the laid Youſe to Ifarel Owen ag Son any, kdl. the lam i 
Heir of the ſaid Robert, abſque hoc, that the ſaid Iſarell did diſſeiſe the ſais | 
Ann, upon which they were at ine, and at Niſi prius, in London it was gi, 
ven in Evidence of the Defendants part: That Crofton and Langhton were 
ſeiſed in Fee of the ſaid Meſſuage, and by Deed indented conveyed it to one 
John Ramſey, Robert Dakins, and four others and their Heirs, upon condition 

that ther the lain Feoffees their Yeirs oz Allignes ſhontd pay to the ſaid 
Ann and her Yeirs fir pounds thirteen ſhillings and four pence : And allo 

ſhould enkeatk the [sid Ann, if fo the ſame they. were required by the ſaid Ana 

in her life, oz within four dayes nert fallowing ſuch Nequeſt in Fee unto the 

ule of the laid Ann and her h ira, cum & quando ad hoc per eandem Annam 

requiſit. fuerint, and if the ſaid Ann dyed befoze ſuch Requeſt, that then the 

ſaid Feoffees od their Heirs ſhould evfeoff ſuch iſſues of the ſaid Ann, oz ſuch 

otter perſons which the ſaid Ann ſhould name, cum & quando ad hoc per e-. 

andem Annam, requiſit. fuerint, oꝛ within foure dayes after ſuch Requeſt the 

ſatd Feoffees oz their Yeirs ſhould be ſetſed of the ſaid Youle, to the uſe of the 

ſaid Ann and her Heirs. Afterwards the ſeventh of Aprill, 16 Eliz. Ann de⸗ 

manded of William Ramſey, Son and Yetre of John Ramſey, ſix pounds thir-. 

teen ſhillings and four pence, being due fo the ſaid Ann, ut fupra, the which 

ſumm the ſaid William Ramſey did refuſe to pay, by fozce of which, and by 


the 
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the Statute of 27 H. 8. The ſaid Ann Ramſey was thereof ſeiſed, and dyed 
ſciſed, and from her deſcended the ſaid Youſe to William Ramſey : The 
Platntiff con keſled the Feoffment to Crotton and Langhton, to Joba Ramley 
and others, and ſhewed further, That the {aid Ann required ſurviving Ffe⸗ 
offces to enteoff one Robert Owen of the ſaid Youſe, who thzce dayes utter 
made the Feoffment acco2dingly, Robert Owen enfeoffed John Owen, who 
dyed thereof ſeiſed, and from him the ſaid Houſe deſcended to larel Owen, 
| Crafton dyed, Lznghton h. ving iſlue two Daughters, dyed; All the Fe-ffees 
but one vyed, Ann the time afozeſac demanded the ſaid ſix pounds thirteen 
ſhillings and four pente of the ſatd William Ramſey in another Ycu'e in Lon» 
don, due at the Feaſt of Daint Michaell lafb befoze, who denyed to pap it, the 
ſecond Daughter of Langhton entred, and thereof enfeoffed the ſaid Iſarell 
Owen, who leaſed the ſame to the Plaintiff, and upon that Evidenre the Des Rentz. 
fendant dis demur in Law: And firſt it was reſolved by the whole Ccurf, ; 
Chat the ſaid ſumm to be paid fo the ſaid Ann was not a Rent but a ſamm in 
gzoTe, becauſe reſerved to a ranger, &c. Which fee Litt. 79. And by Reverſion. 
Maunt on Juſtice, If the wozds of the reſervation had been twenty Nobles 
Rent, vet it had been but a ſumm in gꝛolle, hut otherwiſe it had been by dg- 
billy vile: Allo there is not any condition foz the payment of it, but only a Limi⸗ 
ta ion foz the wozd ſublequent, which Limits the future uſe, takes away all 
| the ſo2ce of the woꝛds of the Condition, as 27 H. 8. 24. Land given in tail 
upon condition that the Donee and his Yetrs ſhall carry the Standard of the 
Doneꝛ when he goes to battaile, and if he kaile thereof, then the ſame fo re⸗ 
maine to a ſkranger, the limiting of the Nemainder hath taken away the con- 
ditions and hath tontrolled it. and now the condition is become a Limitation * 
But where the words ſublequents are againſt Law, as if upon fatler, that x... 
tyen it ſhall be lawfull foꝛ a ranger to enter, &c. theſe wozds becauſe they wigs 
are againft Law (foz a Rent cannot be reſer ved fo a ſt anger, &c.) do not de- rior, 
{troy the Condition by Mead, contrary by Mounſon, foz the Condition is ut- 
terly gon. And by Mead, Fecffment in Fee upon condition, That if the 
F:offoz wall dre ſuch a thing th. t he ſh ll re-enter and retain the Land to 
tie ue of a ſtranger, the uſe is void, and the Feoffcz ſhall hold the Land to his 
That the b An owne uſe : A Feoffment in Fee upon condition, That the Feoffee ſhall 
den Onennolſh marry my Daughter, and ik he refuſe to marry” her, that then he ſhall be 
to Ire! Om ſciſed to the uſe cf 15, the ſame is not a Condition, but a Limitation, and in all 
TGrelldiddiſcith caſes where, atterward , of a Condition, an Intereſt is limited to a ranger, 
in there u is not a Condition but a Limitation: And Meade ſaid, That the 
ſaid annuall ſumm is not demandable, but the party ought to pay it at his 
perih, Litt. 80. But by Mounſon, it ought to be demanded, foz ſo this Wozd % 
if (Refuſe) doth imply: And when at the Requeſt of Ann the Feoffment is 
made, by Mounſon Meade, and Windham, the Rent is gon, but Dyer centra⸗ 
ry, und Ce the Feoftment be made to Ann her ſelfe And afterwards Judg⸗ 
ment was given dez the Plaintiff, Hill, 19 Eliz. Rot. 748. There was à Caſe ? ov For Nor: 
betwirt Shaw aud Norton. One Green deviſed his Lands to A, and deviſed EOS 
alſo; the ſar A ſhauld pay aRent to B, and that B might diffcaine foz it, and 
if Afaile of the payment of it, that the Heires of the Deviſoz might enter, 
the lame is a godd Diffreſſe, and a good Condition. And by Mounſon, De⸗ 
mand ought to be made cf the Rent, foz the wozds are (Refuſe) which cans 
not be without Demand oz Requeſt ; As1t was certified, That ſuch a Clerk 
rsfuſed to pay his Tenthes, and becauſe it was expꝛeſſelp ſet downe in the 
certifica's that he was requeſted, & c. foʒ that cauſe he was diſcharged. And 
it was at'o holden,: That if Requeſt be neceſſary, that in this caſe, Requeſt 
is to be made, That it ought to be made to the ſurviving Feoffee, oz his heir, 
and nat to the heirs of any ot the Fesffees who are dead. 
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Hill 25. Elix. In the Kings Bench. 
CCCLXIII. Lacyes Caſe. 


Les was indicted of the death of a man upon Scarborough ſands, in thi 
County of York, between the high water-wozk , and the low water, 
wozk, and the ſame Jnvicment was removed into the kings Bench, and 


being arraigned upon it, he ſhewed, that the ſaid Indicment was ſhewed, 1 


by vertue of a Commillion which iltued the firſt day of May, directed to the 


Juſtices of Allize, and other Juſttces of the Peace in the ſaid County, tg 
enquire of all Murders, Felonies, &c. and pleaded further, That the ſe 


cond day of May afozeſaid, iſſued another Commiſſien directed to the 8 # 


Admiraland others upon the Statute of 28 H.8.cap.15.by fozce of which the 
ſaidLacy was indiced of the ſame murder, whereof he was now arruigned, 
and the ſaid laſt Commiſſion was, ad inquirendam, tam ſuper altum mare, 
quam ſuper littus maris, & ubicunque locorum infra juriſdictionem noſtram 
maritimam ; And that the ſaid Indiament taken befoze the Admirall, waz 
taken betoze this, upon which he was arratgned, and upon the whole matter 
pzayed to be diſmiſſed: And the opinion of all the Juſtices was, that the 


firſt Commiſſon was repeated by the ſecond, and ſo the Indictment 
upon Which hee was arraigned, taken, coram non Judice , 10 Eq, 


7. If a Commiſſton foz the Peace iſueth into one County, and after- 
wards another Commiſſion iſſueth to a Town within the ſame Countp 


and par cell of it, the firſt Commiſſion is repe:led, which Gawdy gꝛanted, 
if notice be given &c. but Wray denied it; but by the whole Court, by this. 


laſt Commiſſion to the Lozd Admirall, the fürſt Commiſſion, as to the Jus 
risdictlon, in locis maritimis is defterminetzand repealed; fo2 theſe two Toms. 


millions, are inrelpect of two ſeverall authozities, the firſt Commiſſion 


meerly by the Common Law, the other by the Statute afozeſaid, and theres 
upon the party was diſcharged againff the Queen, as fo that Indictment. 
Nofe, that in the Argument of this Caſe, it was ſaid by Coke, and agreed 
by Wray, That ik a man be ſtruck upon the high-ſea, whereof he dieth in as 
nother County afterwards, that this murder is dispuniſhable, notwithſtan⸗ 
ding the Statute of 2 Ed:6. | | EE 


_ Paſch. 25 Elix. In the Kings Bench. 
CCCLXIV. The Queen and Braybrookes Caſe. 


"Ye Queen bought a Wit of Erroz againff Braybrook, The Caſe 
was this, That King Ed. 4. was ſeiſed of the Mannoꝛz of Marſton, and 
gave the ſame to Lionel Load Norris, and A. M. and the Heirs of the body ol 
the 02d, the Remainder to H. Norris in Tail, L. and A. entermarrie; L: 


ſuffered a common Recoverie kagainſt himſelf onelp, without naming the: 


ſaid A. Hen. Norris is attainted of high Treaſon by Act of Parliament, and 
by the ſame Act all his Lands, Wenements, Yereditaments., Rights,.'Con-: 
ditions, &c. the day of the Treaſon committed, oz ever after, &c. Hen. 
Norris is executed, Lionel dieth without ifſue, the Queen kalſtfied the laid 
Recovery foz one moyety by Scire facias, becauſe Anne who was joint⸗tenant 
with Lionel who was not named, and party to the ſaid Recovery : and affe! s 
wards the Nucen gzanted to the 02d Norris, Son of the. ſaid Hen. Norris, 
Manerium ſuum de Merſton, & omnia jura ſua in eodem, and now upon the: 
ſaid Recovery, the Queen bzought a Tul zit of Erroꝛ, and it was argued by: 
Egerton the Queens Sollicitoz, that this right to a Wztt of Erroz is ſuch: 
a right as is transferred to the Queen by the Act of Parliament, fo2 the woꝛds 
are, omnia jura ſua quecunque, and here is a right, although not a Neige 
rig 
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right, vet a right although in | in futuro, ſo it is a right of ſome quality, as A, 
Tenant in Tail, the Remainder in Tail to B. A makes a Feoffment in Fes, 


B. is attainted of high Treaſon, and by tuch Act eil his Lands, &c. given 


to the King. A. dieth without iſtue, the Queen ſhill have a Formedon in 


the Kemainder, and although the Nueen hath gzanted to the Loꝛd Norris, 


Manerium ſuum de Merſton, & omnia jura in eodem, pet by ſuch generall 


wozds, a Wait of Trro? doth not paſſe, which See 32 Hf. 8. br. Patents 28. 
And alſo this Action reſts in paivity of recozd, and cannot be diſplaced from 
thence, but by Act of Parliameat,ſce Br. Choſe in Action 14. 33 H. 8. foz wa 


the Ring will g2ant a thing in Action, he ongh: in his Patent to recite al the 


circumſtances ok the matter, as the Right, and how it became a Right, and 


u becauſe the Queen here doth not make mention of this Right, as cf the 


Entail, the-Recovery, andthe Attainder; foz2 that cauſe the Right voty nat 
"  palle. 
Q, 


The Caſe betwixt Cromer and Cranmer, 8 Eliz. the Diſſetſce was 

attainted of Treaſon, the Queen gzanted fo the Beir of the Dilleiſee all the 
Right which came unto her by the Attainder of his Auceſtoz, nothing paſſed 
Cauſa qua ſupra; And always where the Ring gzants any thing, which he can⸗ 
not gzanf, but as King, that ſuch a g2ant without ſpeciall woꝛds, is to ns pur s 
poſe. Coke contrary,t he agꝛeed the Cale put by Egerton, foꝛ at the time of the 
Attainder, B had a Right of Remainder, but in our Caſe Hen. Norris had not 
any Right,but a poſſibility of a Right of Action,i.e.a IM zit of Erro2 ; And he 


ſaid that this wait of Erro2 is not fo2ieitable(fcz it is an Action which reſts in 
pꝛivity) no moꝛe than a condition in gꝛolle, as a Feoffment in Fee is made 


upon condition of the party of the Feoffoꝛ who is attainted ut ſupra: This woꝛd 
(Right) in the Ac of Attatinder ſhall not transfer this Condition to the 


Nueen, and of the Act of Attainder to Hen. Norris, it is to be conceived That 


the⸗ makers of the Act did not intend, that by the wozd (Right) every Right of 
any manner, oz quality whatſoever ſhonld palſe to cary a Condition to the 
Queen, and therefoze we onght to conceive,that the makers of the Act did not 
intend to touch Rights which reffed in p21vity t - and as to the G2ant of the 
Queen, to the Lozd Norris of the Mannoz of Merſton, Et omnia jura ſua in 
eodem, he conceived, that thereby the Right of the Wait of Erroꝛ did palle ; 
foʒ it is not like Cranmers Caſe, but if in the ſaid Taſe, the Wand it ſelf had 
been ſet down in the Gant, it had been good enough, as that Cranmer being 
ſeiſed in Fee of the Manno of D was thereof viſſeiſed, and ſo being diſtei⸗ 
ſed was attainted of high Treaſon : now the Queen g2ants to his Heir to- 
tum jus ſuum in his Bannoz of D, &c. and ſo in our Caſe, the Queen hath 
g2zanted to the Logd Norris, Manerium ſuum de Merſton, & omnia jura ſua in 
eodem, &c. at another dap it was moved by Plowden, that this Right of 
Wulf of Erroꝛ was not transferred tothe Queen by the Act, but ſuch Bight 
migh be ſaved to a ffranger, &c. the woꝛzds of the Act are, omnia jura ſua, and 
this wozd (ſua) is Pronomen poſſeſſi jonis, by which it is to be conceived,that no 
Right ſhould paſſe, but that which was a pzeſent Right, as a Right in poſs 
ſeſſion, but this N ght to a Wat of Erroz, was not in Hen. Norris at the 


gl time of his Attainder, but it was wholly in him againſt whom the errone- 


ous Judgement was had: and therefoze if in a Præcipe quod reddati, the Te⸗ 
nant vouch and looſeth , and Judgement is given, and befoze Execu⸗ 
tion, the Tenant is attainted by Act of Parliament , by woꝛds ut ſu- 
pra, and afterwards he is pardoned, the Demandant ſueth foz Execution as 
gainſt the Tenant, now notwithſtanding this Attainder, the Tenant may 
ſne Execution agatnſt the Gouchee., and afterwards Wray chief Juſtice 


" S6penly declared in Court, the opinion of himſelf and all his companion Jus 


ſtices, and allo of ell the other Juſtices to be, That by this Act of Parlias 
ment, by which all Lands, Tenements, Pereditaments, and all Rights of 


any manner and quality whatſoever Hen. Norris had, the dap of his attains 


der, oz eber after, Lionel then being alive, and over⸗ living the ſaid Hen. Nor⸗ 
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ris, that this Wait of Erroz Was not transferred to the Queen: And that the 
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faid Act by the woꝛds afoꝛeſaid could not convey to the King this pollibility gf 
right, foz at the time of the Attainder, the Right of the Wait of Erroz wag in 
Lyonel and Hen. during the cffate tail limited to Lyonell, had not to do with 


the Land, noz any matter concerning it: And Judgement was given accg,, 


dinglp; And it was holden, That he in the Reverſion, oz Remainder 
an Eſtate tail might have a Wait of Erroꝛ by the common Law, 
covery had againſt Tenant in tail, in Neverſion. 


Upon 
u pon a Re 


CCCLXV. Alich. 25, & 26, Elix. In the common Pleas, 


N Treſpaſſe bzought bya Copyyhelder againſt the Lozd foz cufting down 
J and carrying away his Trees, &c. It w.s found by ſpeciall Uerdig, 


That the place where, &c. was Cuſtomarp lands of the Plaintiffs, holden oak 


the Defendant, and that the Trees whereof. & c. were Cherry Trees, de. 
magnitudine ſufficienti eſſendi maremium, and that the place where they gꝛom⸗ 


ed, was neither »2chard, noz Garden: It was laid by the Court, That by | 


the Cuſtome the Copp⸗bolder could not cut down ſuch Trees, but the 302d 


might, and that the cutting down of ſuch Trees which were not Wakf, the 


Copy-holder might juffifie without puniſhment ; But becauſe by the Uer⸗ 
dict if did not appear that the Trees fo2 which the Action was bzought, were 
Timber in facto, but only, de magnitudine eſſendi maremium, the Plaintiff 
had Jndgement. 


Mich. 25, & 26. Elix. in the Common Pleas, 


CCCLXVI. The Lord Staffords Caſe. 


1.02d were extended by Elegit; The Queen becauſe the Lozd Stafford 
was endebfed unto her, vy Pzerogattve ouſted the Tenant by Elegit: Fleet- 
wood Serjeant moved the Court in the behalfe of him who recovered, and 
ſurmiſed to the Court that the Queen was ſafisfico, and therefoze pꝛapeda 
Ke extent, but the Court would not gz nt it. becauſe they were not certain 
of the matter, but adviſed the party to ſue a Scire facias againff the ſaid Lo29 
Stafford, to know and ſhew cauſe, why a Ke⸗extent Gould net ifſue ſozth, the 
Queen being ſatisfied, &c. | 


Mich, 25. & 26. Eliz. In the Kings Bench. 
CCCLXVII. Gibbs and Rowlies Caſe. 


_ 


"Ymon Gibbs Parſon of Beddington, Libelled in the Spirituall Ccurt as 

zainft Rowlie. fo2 Tythe Milke. Rowlie upon ſurmiſe of a Pzeſcription, 
de modo Decimandi, obtained a P2ohibifton, which was againſt Symon 
Gibbs, Rectorem Eccleſiæ parochial. de Nether Beddington, and the parties 
were at Jſſue upan the Pzeſcription, and it was found foz Rowlie, Egerton 


Solicito2 moved againſt the P2ohibition,becanſe the Libell is againſt Gibbs, 


Rectorem Eccleſiæ paroch. de Beddington, and the Prohibition was, de Nether 
Beddington, and it was not averred that Beddingron in the Livell, and Nether 
Beddington, is unum & idem, & non diverſa It was ſaid by the Court. That 
upon the matter there is not any Prohibition againſt Rectorem Eccleſiæ de 

| Beddington 
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Ringthi 10 Beddington only, aud therefoze ſaid to the Plaintiffs Countell, let the Parſon 
the Cut Cn Deoceed in the @pirituall Court at his perill. 


Lyonell, pee 
d ; Jad WIN | 


ht args | Mich. 25. & 26. Fliz. In the Kings Bench, 
10, Bene . | 
mn Lay CCCL.XVIIL. Ruflell and Handfords Caſe. 


H Uſſell bꝛought an Action upon the Caſe againff Handford, and declared, 
common Pa Quod cum quoddam molendinum ah antiquò fuit errectum, upon ſuch a 
| River, de quo, one Thomas Ruſſell whoſe Heir the Plaintiff is, was ſeiſed in Nuſance. 

the Lon fag, bis Demelne of Fee, and dyed thereof leiled, after whoſe death the ſame dil⸗ 
foundby (ec cended to the Plaintiff, by fozce of which the Plaintiff was ſeiſed in his De⸗ 
bf the Plants meine as of Fee, and ſo ſeiſed, The Defendant upon the ſame River had le- 
were Cee byed a new Mill, per quod curſus aquæ prædict. coarctatus eſt, and upon 
ithe dab Not guilty; It was found foz the Plaintiff : It was moved in Arreſt of 
by the Cont 3 Judgement, That it is not layed in the Declaration, that his Mill had been 
ah ur 1 ahl time on: of mind, & c. And then it it be not an ancient Mill time out 
; which Were tt | of mind, &c. it was lawfull foz the Defendant to erec a new Pill; And it 
meth 1 was ſaid, That theſe wozds (ab antiquo) are nat fit oz ſignificant woꝛds to nee «© 
"pg | ſet fozth a Pꝛeſcription, but the wozds, A tempore cujus contrarii memoria ho- F criprlon. 
aner un minum non exiſtat. are the uſuall wozds foz ſuch a purpoſe: See the Book 
en mare, thy ve Entries 10, 11. Bee 11H. 4.200. If J have a Mill and another levyes 
x another Mill there, and the Miller hinders the Water to run to my Pill, 
. £2 doth any ſuch NPuſance, an Action lyeth without any Pzeſcription, as it 
mn lo,. ſeems by the Wock in 22 Hl. 6. 14. The Plaintiff declared, That he was 
4 3.o2d of ſuch a Towne, and that he and all his Pzedeceſſozs, Pꝛioꝛs of N, 
. 0 .020s of the ſame Towne, have had, within the ſame Towne, four Mills time 
uut ot mind, & c. And that no other perſon had had any Pill in the laid Town, 
but the Plaintiff and his Pzedecefſozs, the ſaid four Pills, and that all the 
ford, cerfainin Tenants of the Plaintiff within the ſame Towne, and all other Reſianfs 
* becauſe tel! there, &c. ought, and time out of mind, 8c. had uſed to g2ind at the ſaid Mills 
Tenmt i) e of the Plaintiff, and that the Dekendant, one of the Tenants ol the Plaintiff, 
A bim who kun had erected and ſet up a Yozſe Mill within the laid Towne, and there the Re- 
kd and ther! ſiants g2inded, &c. And it was holden, That parad venture upon ſuch mat⸗ 
Lault ther wet ter an Acton lreth, becauſe the Defendant being one of the Tenants of the 
Eggs againſt Plaintitfis bound by the Cuſtome and Pzeſcription, ſo as he hath offended as 
| auld net iſt! gainſt the pzivity of the Culfome and Pzeſcription. And as to the Caſe in 
1 que ſtion, It was the opinion ok all the Juſtices, That ik the Mill whereof 


| 


the Plaintiff hath declared, be not an Amercement Pill, that this Action 

. 0 doth not lye upon the matter, eo quod curſus aquæ coarctatur: But vet at 

Kings Bench. Jak, it was helden by the Court to be good enough, notwithſtanding the Ex⸗ 

| ception, another Exception was taken to the Declaration, becanſe that here 

lies Caſe. is let fozth the ſeiſin of the Father of the Plaintiff, and the Diſcent to the 

f Plaintiff by fo2ce of which he was ſeiſed in his Demeſne, &c. without ſhew- 

. ig ing that after the death of the Father that he entred into the laid Mill, &c. Seiſin in fack, 
din the fl nf ſo as no ſeiſin in fac is allead ged, but only a ſeifin in Law, and if the Plain and in Law. 
ſurmile al af titk was not leiſed in fact; he cannot puniſh this perſonall wong, but the Ex⸗ 

wbich was 2 ception was diſallowed, foꝛ ſuch a ſeiſin in Law is ſufficient foz the mainte⸗ 

Bedding0l ' | nance of this Action. And afterwards the Plaintiff had Judgement fo re- 

und kon NF 4 Lover his Damages. See fo2 the Action it ſelfe confained in the Declarati⸗ 

the Abel, on. 8 Eliz. Dyer 248. 
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Mich. 26 Eliz. In the Exchequer, 
CCCLXIX. Cleypools Caſe.” 


Nfozmation in the Exchequer againſt Cleypoole, upom the Statute of Til, 

lage,s Eliz, ſetting fozth,That the Dekendant hath converted thꝛee hunde 
Acres of arrable Lands of Lillage, to paKure, and the lame tonverfion-hath 
continued from 15 Eliz,-unte the two and twentieth b{Eltz': The Delen, 
pant as to the Converſion pleaded Not guilty, and as tothe Tontinnance, th 
general pardon by Parliament, 23 Eliz. upon which the Attoꝛnp general 15 
demur in Law, It was ar gued, That that par don did not extend to the contint, 
ance of the ſaid Converſisn: And firſt the Barons were of clear opinion, Phat 
if A be ſeiſed of Arrable Wands, and converts the (ame to paſture, and ſo 
converted, leaſeth it to B, who continues it in paTure as he found it, he hal 
be charged by that Statute: And it is not any good Conſtruction, where the 
Exception in the parvon is, excepting the converting or any Land from Til⸗ 
lage to Paſture, made, done, committed, oz permitted, that the Con ver ſion 


' excepted out of the pardon ſhal be intended and conſtrued the bare Act of Con 


verſion, but the whole offence, i. the confinuance and pzactiſe of it is under, 
food : As if by generall pardon all intruſions are excepted, now by that, the 
inſtant Act of Intruſion, i. the bare Entry is not only excepted, but alſo the 
continuente of the Intruſion, and the perception of the p2ofits : And ngte, 
The woꝛds of the Statute are (Converſion permitted) and Converſion ton, 
tinned is Converſion permitted: And the ſaid Statute doth not punith the 
Converſion, but alſo the continuance ok the Converſion, foz the penalty is apy 


pointed foz each year in which the Converſion continues: And Egerton 


Solicitoz put this Caſe, 11 f. 8. It was enaded by 3 H. 7. cap. 11. That 


upon Recovery in Debt, ik the Defendant in delay of Execution ſnesa 


' Wait of Erroz, and the Judgement be affirmed, he ſhall pay damages, noſp 


the caſe was, That one in Execution bꝛought ſuch a Wait of Erroz, and the 
firſt Judgement is affirmed, he ſhall pay damages, and pet here is not anp 
delay of the Execution, foꝛ the Defendant was in Execution befoze, but here 
is an Interruption of the Execution, and the Statute did intend the Exetu⸗ 
tion it ſelfe, i. the continuance in Execution, ibidem moraturus quouſque: If 
was laid on the other fide, That the converſion and continuante thereof are 
two ſeverall things, each by it ſeife. and fo the converſion only being er⸗ 
cepted in the pardon, the continuance thereof rema ines in the gꝛace of the 


- pardon 2: And it appeareth by the Statute of 2, and 3. Ph. & Ma, That 


| itoners, | 
& c. have authozity by the ſaid Statute to enjoyn ſuch perſons to convert ſuch 


converſion, and continuance are not the ſame, but alia, atque, diverſa, and 
diſfintt things in the conſideration of the Law, foz there it is enacted, That if 
any perſon ſhall have any-Lands to be holden in Tillage accozding to the laid 
Statute, but converted to Paſture by any other perſon, the Commiſſioners, 


Lands to Tillage againe, &c. And in all Caſes in the Law, there is a great 


difference betwirt the beginning ok a w2ong, and the continuance of it: As 


ik the Father le vyeth a Nuſance in his own Lands to the offence of another — 


and dyeth: An Allize of Nuſance doth not lye againſt the Heir foz the con- 


finnance of that wzong, but a Quod permittat, See F. N. B. 124, Jt was ads 
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Mich, 26, Eliz. in the Kings Bench: 


CCCLXX. Powley and Siers Caſe. 


1 Owley bzought Debt againſt Sier Executoz of the Will pf A: The De» 
fendant demanded Judgement of the Mit, fog he ſaid, That one B was Pev* 


Executoꝛ of the ſaid A, and that the ſaid B did conſtitute the Defendant his 


1] | Executoz, ſo the W2it ought to be brought againſt the Defendant as Execu⸗ 
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toꝛ of the Trecutoz, and not as immediate Erecutoz to the ſaid A, the Plain⸗ 
tiff by Reply ſaid, That the laid B befoze any pꝛobate of the Mill, oz any 
Adminiftration dyed, and ſo maintained his Mzit. Wray Juſtice was as 
gainſt the NI zit, foz although here be not any pꝛobate of the Tl ill of A, oz 
any other Adminiſtration, yet when B made his Will, and the Dekfendant 
his Executoz, the ſame is a good acceptance in Law of the Adminiftration 
and execution of the firſt Ti ill, foz the Defendant might have an Action of 
Debt due to the firſt Teſtatoz: Gawdy and Ayliff Juſtices, The Wait is 
good: Dee Dyer, 23 Eliz. 372, againſt Wray. 


CCCLXXI. Palch, 26 Els. In the Kings Bench. 
| j 8 


Me Caſe was: A ſeiſed of certain Lands, bargained and ſold by Inden⸗ 
J ture ali tie Trees there gꝛowing, Habendum, ſuccidendum, & exportan- 


pears expire; The Bargainee cuts down the TLrees, A bꝛought an Action of 
Treſpaſſe fo2 cutting down the Trees: And by Wray Juſtice, The meere 
p2operty of the Trees veſts in the Bargainee, and the Limitation of time 
which cometh after is not to any purpoſe but to haſten the cutting of the 
Trees within a certain time, within which, if the Uendee doth not cut them, 
thee ſhould be puniſhed as a Treſpafſo2 as to the Land, but not as to the 
Trees: Gawdy contrary ; And that upon this Contract, a conditionall pꝛo⸗ 
perty veſts in the Uendee, which ought to be purſued accozding to the di⸗ 
redion of the condition, and becauſe the condition is bꝛoken, the property of 
the Trees is veſted in A. 


Paſch. -6 Fhz. In the Kings Bench. 


CCCLXXII. Curriten, and Gadbarys Caſe. 


Nan Action upon the Caſe, the Plaintiff declared, That the Defendan£ 1 


in conſideration that the Plaintiff ould make a leaſe foz life to the De- 
fendant of certain Lands, Habendum after the death of A, befoze the tenth of 
Auguſt next following, pꝛomiſed to pay to the Platntiff ten pounds, the firſt 
day of May next after the pꝛomiſe which was befoze the tenth of Auguſt: And 


thetruth was, That the laid ten pounds was not paid at the dap, ut ſupra, noz 


the ſaid Leaſe made: And now both ſides being in default, the Plaintiff 
bzought the Action ; It was ſaid by Wray Juſtite, If the Plaintiff had made 
the Leaſe atcoꝛding to the conſideration, and in perkozmance thereof the act- 
on would have lyen, buf now his own default had barred him of the Action: 
But foz another cauſe, the Declaration was holden inlutficient, fo2 here is 


not any Conſideration, foꝛ the pꝛomiſe is, in conſideration that the Plaintiff 


ſhall leaſe to the Defendant foz life, Habendum after the death of A, which 
cannot be good by way of leaſe, but enght to enure by way ol grant of the Re- 
verſion, ſo as here is no leaſe, therefoze no conſideration, and notwitſtanding 
' An 2 that 


Bargaine and 


dum, within twenty years after the date of the ſaid Indenture, the twenty fe ot Trees. 
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that if a Leaſe be made fo2 life, Habendum after the death of A, the Habendum 
is void, and the Leaſe ſhall be in poſſeſſion accozding to the P2zemiſſes, pet 
the Law will not give ſuch conftruction to the wozds of a Pꝛomiſe, Contrac 
82 Aſtumpſit, but all the wozds ought to be wholly reſpected accoꝛzding to the 
Wetter, ſo as becauſe that noleaſe can be made accoꝛding to the woꝛds of the 
Conſideration, no ſupply thereof thall be by any favozable conffrucion : Anz 


ſo it was adjudged : But befoze the ſame imperkection was eſpted, Judge 


ment was entred, and therekoze, the Court awarded that there ſhould be a 
ceſſat executio, entred upon the Koll, fo it 1s hard as it was ſaid by Wray to 
d2ive the party to a Wazit of Erroz in Parliament, becauſe Parliaments are 


not now lo frequently holden as they have uſed to be holden, and the Erecuti, 


tion was aid accozdinglyp. 


Paſch. 26 Eliꝝ. In the Kings Bench. 


CCCLXXIII. Willis and Crosbys Caſe. 


Na Wait of Erroz, It was aſſigned fo2 Erroz, That whereas in the firſt 

Action, the parties were if Illue, and upon the Venire facias one Gregory 
Tompſon was returned; But upon the Habeas Corpora, George Tompſon 
was returned, and the Jury was taken, and found ſo2 the Plaintiff, and Judg⸗ 
ment given acco2dingly ; It was argued on the part of the Plaintiff in the 
firſt Action, that the ſame is a thing amendable: As 9 E. 4. 14. A Juroꝛ 
was impannelled by the name of I B, and in the Habeas Corpora he was nas 
med WB, and by ſuch name {wozne, &c. And upon Examination of the Shes 


riff, it was found that he was the ſame perſon who was impannelled, and it 


was amended and made acco2ding fo the Pannell; But the opinion of the 
whole Court was, That as this caſe is it was not amendable, and it is not 


like fo the caſe of 9 E. 4. Foz there the Examination was befoze the Uerd ig 


when the Sheriff was in Court, but here it is after Uerdic, and the Shes 
riff is out of Court, and cannot be examined, and foz theſe cauſes, the Judg⸗ 
ment was rexerſed. 


Pajch. 26. Elix. In the Exchequer. 
CCCLXXIV. Ognell and the Sheriffs of Londons Caſe. 


Gnell bꝛought Debt upon an Eſcape by Will in the Excheguer againſt 


che Sheriffs of London, the Caſe was, That one Croits was bound fo the 


now Plaintiff in a Kecogniſance, and afferwards committed koz Felony to 
the Pziſon of Newgate, of which he was attainted, and remained in Pziſon in 
the cuſtody of the Sheriffs : Afterwards Ognell ſued a Scire facias upon the 
ſaid Necogniſance againſt Crofts, the Sheriffs returned, Cepi, and the eſpe- 


ctall matter afo2eſaid, and after Judgment given againſt Crofts foz Ognell, 


Crofts got his pardon, and eſcaped : It was argued, That notwithfanding 
this Attainder, Crofts is ſubject to the Execution obtained upon the Recog- 
nizance: ce the caſe of eſcape betwixt Maunſer and Anneſley, 16 Eliz, in 
Bendloes caſe, 2 E.4.1, It is ſaid by Watman,That g man out-lawed fog Fe- 
lony hall anſwer, but ſhall not be anſwered : See 6 E. 4. 4, Dne condem⸗ 
ned in Reddiſlin, was taken by a Capias pro fine, and committed to Pziſon, 
and afterwards out-lawed of Felony,the King pardons the kelonp, vet he hall 
remain in Execution, foz the party if he will; But if the party be once in Exe⸗ 
cution foꝛ the party, æ then ont-lawed of Felony, it ſeems by 6 E. 4. Fitz. Exe- 
cution, 13. that the Execution is gon. And all the Barons were clear of opini⸗ 
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A, 


on in the p2incipall caſe koꝛ the Plaintiff, And they alſo ſaid, That if one who 


bath a Pzotection from the Ring, be taken in Execution, x Tſcape,the Gaoler Hales caſe. 


{hall anſwer fo2 the Eſcape, and that was one Hales Caſe, And afterwards 
Judgment was given foz the Plaintiff,and one of the cauſes of the Judgment 
was, becauſe, That the Sheriffs had returned, Cepi. upon the Pꝛoces. 


Hill. 25. Eliz, In the Kings Bench. 


CCCEXXV, Biſhop and Redmans Caſe. 


Iſnhop, Doctoz of the Civill Law bꝛought an Action of Covenant again 
| pre Archdeacon of Canterbury, and declared upon an Indenture, 


by which the Defendant did conſtitute the Plaintiffe Officialem ſuam of his 


Azchdeacoury fo2 three years, and gave to him by the ſaid Indenture, au- 
thoritatem admittendi, & inducendi quoſcunque Clericos ad quecunque bene. 


ficia Eccleſiaſtica infra Archidiaconatum predict. and alſs Pzobate of Wil 85 


and further granted to him omnem & omnimodam Archidiaconatum juriſdi- 
ctionem ſuam predict. abſque impetitione , denegatione, reſtrictione „&cc. 

after which Doctoz Young was created Biſhop of Rocheſter, which is in the 
Jurisdiction of the ſaid Archdeaconry, and the Defendant took upon him to 
enthronize the ſaid Biſhop in his ſaid Church, and took of him foz his Fee 
twenty Nobles, whereupon the Plaintiff bzonght this Action, it was mo⸗ 
ved foz the Defendant, that upon the matter the Action doth not lie; foz the 
Dffice of enthronizing oz inffalling of a Biſhep doth not paſſe by the ſaiv 
Indenture, noz is there any wozd in the Inden ure, that doth extend unto 
it, foz the Biſhop is not a Clark, and the Pi: intiffe by ths Indenture 
hath not to do but with clarks, not with Biſhops, and it appeareth by the 
Gzant of Subſidies, by the Clergy in Parliament, that a Biſhop and a 
Clark are diſtinct things, See Inſtrumentum hereot. Prelatus et Clericus, &c. 
Alſo the Plaintiffe hath not to do with a Wiſhopzick, but with Benefices, and 
a Biſhspꝛick is not a Benefice, but a higher thing: And further the Plain⸗ 
tiffe hath power to admit and induct, which doth not extend to inſtalling, oz 
inthronization, fo2 that belongs to a Biſhop, and the Court was clear of opi- 
nion, That by this Gzant there did not paſſe any power to inſtall oz inthro⸗ 
nize Bishops; and the generall words, 1.e. omnem & omnimodam jurisdi- 
qtionem Archidiaconatum predictam, did not mend the matter, fo2 the wozd 
(predictam) doth reſtrain the woꝛds omnem, & omnimodam, &c. but admit⸗ 


ting that; It was moved, If upon this Indenture Covenant lieth, foz there is 


not any expꝛelle Covenant, yet the woꝛds abſque impetitione, denegatione, VVords which 8 
reſtrictione, do amount to ſo much, to make the Defendant ſubject to his A, amount to Co- 

ction, if the matter in it ſelk would have ſerved fo2 him, and ſo was the o⸗ nan, 

pinion of the Court. 


Hill. 26 Eliz, In the Kings Bench. 
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That — CCCLXXVI. Lady Lodges Caſe. 
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ncht 8 Lady Laxton of London by her will bequeathed to Matthew Ludding- 
77 5 209 . ton, and Andrew Luddington, ſeverall Legacies in monies to be paid to 
mf them reſpectively at thetr ſeverall ages, &c. and made the Lady Lodge her 
b i conf | Daughter her Executrix and died, Andrew died befo2e his full age, Matthew 


Wl took Letters of Adminiſtration of the goods of Andrew, and ſued the Lavy Pcohibicien. 
Lodge in the @pirituall Court foz the Legacy bequeathed to Andrew; befoꝛe 
which: 


Dom. 1653. 
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which Suit begins, the Lady Lodge, with Sir Thomas her Yusband, gave 
all the goods which the had as Executoꝛ of the laid Lady Laxton to Sir Willi 
am Coxtell, Mr. of the Rolls, andto William Lodge, Sonne of the ſaid Sir 
Thomas and his Wadp, depending which Suit the Lady Lodge died, after 
which ſentence was given againſt her being dead, and now a Citation was 
out of the Spirituall Court againſt William Lodge Executoz of the ſaid 
Lady Lodge, to ſhew cauſe why the ſentence given againſt the ſaty Lay 
Lodge, ſhould not be put in Execution againſt him, and ſentence was given 
againſt the ſaty William Lodge who appealed to the Delegates, and there 
the ſentence was affirmed; And now came William Lodge into the Rings 
Wench, and let fo2th the g2ant of the ſaid Lady Lodge as afozeſaid, and that 
the lame was not eraminable in the Spirituall Court, and thereupon pꝛaped 
a Pz2ohibition : And Awbrey Doctoz of the Civill Law, came into Court 
to inkoꝛme the Juſtices, what their Law was in certain points touching the 
Caſe in queſtion; and as to the ſentence given againſt the Lady Lodge, after 


her death he ſaid, That if the Defendant dyed befoze Iſſue jopned, which is 


called Litis conteſtationem, the ſuit ſhall ceaſe, but ik he dyeth after, Litis con- 


teſtationem, it ts ctherwiſe, fo2 in ſuch caſe the ſuit, chall pꝛocced, fo2 after 


Litis conteſtationem, the right of the ſuit is ſo veſted in the Pzoctoz, that he is 


a perſon ſuable untill the end of the ſuit: And alto he repozted their Law to 


Note, it was be, That ik a Legacy be bequeathed to an Inkant to be paid when he ſhall 
adjudged con- come to the age of twenty one years, ik luch a Legito2y dpeth befoze ſuch 
wary corhis, age, pet the Erecuto2 oz Adminiſtrakoz of ſuch Legato, hall ſuc foz the ſaid 
Aich. an. AYegacy pꝛeſentlp, and ſhall net expect untill the time, in which if the Infant 

had continued in life, he had attained his full age. Ind as to the Pꝛohibi⸗ 
tion it was argued by Egerton Dolicitoz Generall, That the gꝛant afozeſaid 
is not tryable in the Spirituall Court: As if the ſaid Lady Lodge had ſuffer⸗ 
ed a Recovery to be had againſt her as Executoʒ by Covin, &c. the ſame is 
not examinable in the Spirituall Court, but belongs fo tempozall Connſans, 
and therefoze he pzayed a Pꝛohibition: But on the other ſide it was ſaid, 
That if the Pzohibition be allowed, the Kegatozy hath no remedy, but that 
was denyed, foz the party might ſue in the Chancery : And after the Pꝛo⸗ 
hibition g2anted, the Court awarded a ſpectall conſultation, quatenus non ex- 


tendat ultra manus Executoris, & quatenus non agitur de validitat2 facti, i. 
the gzant afo2elatd, 


in the Kings 
Bench. in 
Doomlowcs 
Cale, 


Hill. 28 Eliz. In the Kings Bench. 


CCCLXXVII. Huddy, and Filhers Caſe. 


Ebt was bzought upon a Bond, the Condition of which was fox the per⸗ 

kozmance of Covenants, G2ants and Agzecments in an Indenture: 
And in the Indenture it was recited, That in conſideration that the ſaid 
Huddy ſhould build a Mill upon the Land demiſed by the Defendant to the 
Platatiff by the ſame Indenture, and a Mater⸗courſe by the Land demiſed, 
the Defendant teaſed the ſaid Land to the Plaintiff, and the Leaſe was by 
the wozds Dedi & conceſſi: And the Plaintiff aligned the bzcach of the ſaid 
Covenant in Law, in that the Defendant had ſtopped the laid WMater⸗courſe 
ſo made by the Plaintiff, upon which they were at iſtue, and it was found 
fo2 the Plaintiff, upon which the Defendant brought Attaint, and the kalſe 
oath was found, and it was moved in arrelt of Judgment, That here is no 
Iſſue, and then by conſcquence no Uervict, and then ns falſe gath,and then ng 
cauſe of Attaint, fozhere the Iſſue is faken upon the Kopping of the Waters 
courſe, which upon the ſhewing of tie party is not anp canſe of action, 
foz in the Indenture there is not any expzelle Covenant, Tlauſe, o; Agzee- 
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ment. that the Leſſee ſhould enjoy the W ater-courle ſo to be made, enly there 
is a Covenant in Lawriſing upon theſe wozds, Dedi & conceſſi, which can⸗ 
not-extend to a thing not in eſſe at the time of the making of the Indenture, i. 
Coke who argued foz the Defendants in the Attaint reſembled chis caſe, to 
the caſc in 23 E. 3. Garr. 77, Where it is holden, that the warranty knit to 
the Mannoꝛ ſhall not extend fo the Tenancy eſcheated: And 30 E. 3. 14. 
The Recovery in value ſhall not be in lar ger pꝛopoꝛtion then the Land war 
ranted was at the time ofthe warranty made: So in our caſe, this Cove- 
nant ſhall not extend ts any thing which was not in eſſe at thetime of the 
Covenant made: And ſee 25. All. 2. where the Court ſhall reject a Uerdig 
oz part of a Uerdic, &c. And becauſe the now Plainttff might after the Uer- 
did, have alleadged the ſame in arreft of Judgement which he did not, he ſhall 
not be helped by Attaint, but it ſhall be acconnted his folly, that he would not 
foz his own eaſe, and to avoid circuit of Actton ſhew the matter in ſtay of 
Judgement: As 9 H 6. 12. by Littleton: If a man be Endiced of Felony, 
if the Judgement be inſufficient, but he takes not advantage of it, but pleads 
the generall Ine, and is acquitted, he chall never after have a Wait of 
Conſpiracy, 8c. And fo2 another cauſe Judgment ought not to be given in 
this Caſe, becanſe it dath not appeare that Execution hath been ſned, and then 
here is no party gꝛeived; And then this Action being conceived upon the 
Statute of 23 H. 8. Cap. 3. which gives it to the party gzeived, doth not lye, 
fo2 a party gzeived cannot be intended without Execution ſued: Dee 21 H. 
6. 55. by Paſton ; Falſe oath, Judgment, and Execution doe entitle the par⸗ 


ty g2eived to Attaint. And ſee the Statute of 23 H. 8. Enags, That the par⸗ 


ty hall be re ſtoꝛed to as much as he hath loſt, therefoze he ought to loſe (by 
Execution) befoze he be a perſon able to baing this Action : Wut as to that 
matter, ſce the Statute of 1 E. 3. 6. by which it is Enacted, That the Juſti⸗ 
ces ſhall not leave to take Attaint fo2 the dam ages not paid, lo as befoze the 


ſaid Statute no Attaint lay befoze Execution, 33 H. 6. 21. by Priſoit 5. H. 


7. 22. t. E. 1. Attaint, 70. 8. E. 2. Aſſize, 396. And it Was moved, That 
foz another cauſe the Attaint doth not lye, as it is purſued in Pꝛoces upon it, 
foz the Plaintiff hath not purſued the Statute, upon which the Attaint is 


gꝛounded, fo2 the ſaid Statute gives ſpectall P2oces in this Caſe againft the 


Petit Jury, Gzand Jury, and the party, viz, @ummons, Re-ſummons, and 
Diftrelle infinite, but in this Cale the Plaintiff hath ſued otherwiſe, which 
is againft the direction of the Statute : And that was taken to be a material! 
Exception by Clench and Gawdy Juſtices, foz the Uerdic doth not ſave 
the matter of Pꝛoces in this Caſe by the Statute of 18 Eliz. which doth not 
extend to pꝛoceedings in penall Cauſes; which ſee, by the wozds of the Sta⸗ 
tute, by an expzeſſe Pꝛoviſo: Wut Quære, Ik it be a penall Statute, becauſe 
a leſſer puniſhment is enacted by it, then that which was befo2e inflicted upon 
ſuch offenders: And as to the matter of Execution, Quære, If the Plaintiff 
be not pars gravata in hoc only, That he is ſubject to the ſaid Judgment, and 
fo lyable to Execution. 


Hill 23 Els. In the Kings Bench. 


CCCLXXVIII. Penruddock and Newmans Caſe, 


N an Ejectione firmæ, the Plaintiff declared upon a leaſe made by the Lozb 
Morley, and, upon Not guilty pleaded, this ſpectall matter was found, That 


— — rr W-e C9Ss—e rn -— www-—YF 


William Loz» Mountegle, ſeiſed of the Pannoz of D, whereof, &c. became Exccvrions. 


bounden in a Statute in ſucha ſumm fo A, who dyed, the Executozs 
of A ſued Execution againſt the ſaid Load, i. upon the Extendi facias, 
a Liberate iſſued fozth, upon which the ſaid Mannoz was delivered to the ſaid 

2 Crecutozs, 


273 1 and the Biſhop of 
5 Herefords Cafe, 


Executozs, but was not returned, It was further found, That the ſaid Execu⸗ 
tozs being ſo pollelſed of the ſaid Bannoz, the ſaid Lozd commanded a Court 
23aron ks be holden there, which was holden accoꝛdingly by the ſufferance of 
the Erecutozs, and the laid Executozs were alſo pꝛeſent, at which time the 
Executoꝛs in the p2elence of the laid Lozd, ſaid theſe words, viz. We habe 


— — — 
— Lo. 


nothing to doe with this Mangoz; And upon this Uerdict, two things were 


Rerurne of moved; If becauſe the Liberate Was not returned, the Execution was 
che Sheritf, £0od : And as to that diverſe Books were cited, 21 H.6, 8. 18 E. 3. 25. 
And it was ſaid that there was a difference, betwirt a Liberate, and a Capias 


ad Satisfaciendum, and Fieri facias, fo theſe Waits are convittonall, Ita quod 


Habeas Corpus, &c. Ita, quod habeas denarios hic in Curia, 3 H. 7. 3. 16 H. . 


14. Bul contrary in the Walt of Liberate, Habere facias ſeiſinam, ko; in ſuth 


Waits there is not ſuch clauſe, and therefoze if ſuch Waits be not returned, 
the Execution done by virtue of them is good enough: And ſee 11 H. 4. 121. 
Afthe Sheriff by fozce of an Elegit delivers to the party the moyety of the 
Land of the Defendant, and doth not returne the Wait, if now the Plaintiff 


will bzing an Action of Debt, de Novo, the Defenvant may plead in Bar 


the Execution afozeſatd, although the Wait of execution were not returned, 
and yet the execution is not upon Necoꝛzd: And ſee the caſe there put by 
Hanghford : And it is not like to the caſe of partition made by the Sheriff, 


the ſame ought to be returned, becauſe that after the returne thereof, a new 


and Secondary Judgment is to be given, i. Quod partitio prædicta firma & 
ſtabilis maneat in per petuum, firma & ſtabilis in perpetuum teneatur, ſce the 
Book of Enrties, 114. And Egerton Solicitoz, cited a caſe lately avjudged 


Earle of Lei- betwirt the Carle of Leiceſter, and the Widow Tanfeild, That ſuch execution 
ceſter and Tan- Without returne wos good enough. Another matter was moved: Admit, 


feilds caſe. That here be a good erecution, if now the Crecutozs being in polleſlion of the 
ſakd Mannoꝛ by fozce of that Execution, and permitting and ſuffering the 


Conuſoz to hold a Court there in the Mannoꝛ houſe , and ſaying in his pꝛe⸗ 
ſence the wozds afoꝛeſaid, if the ſame doth amount to a Surrender by the Exe⸗ 
Surrender. cutozs to the ſaid Conuſoz oꝛ not. And Wray cheif Juſtics ſaid, That here 
upon this matter is not any Surrender, foz here the wozds are not addzeſſed 
to the laid Conuſs2 who is capable of a Surrender, noz to any perſon cer- 


tain: And it is not like to the caſe of 40 E. 3. 23, 24. Chamberlains Aſſize, 
where Tenant koꝛ life ſaith to him in the Reverſſion, That his will 1s that 
he enter, the ſame is a good Surrender, foz there is a perſon certain who can 


take it, but contrary in this Caſe, fo2 here it is but a generall ſpeech ; It 
was adjozned. 


Paſch, 28 Eli z. in the Common Tleas. 


CCCLXXIX. Baskervile and the Biſhop of Herefords Caſe. : 


<Qu4je Impedit. BP a Quare Impedit by Walter Baskervile, againft the Bishop of Hereford, 


&c. The Plaintiff counted, That Sir Nicholas Arnold was ſeiſed of the 


Advowſon as in gꝛolle, and gzanted the ſame to the ſaid Bas kervile and others, 
to the nie of himſelfe fo2 life, and afterwards to the uſe of Richard Arnold his 


Don in tail, P2oviſo, that if the ſaid Nicholas dye, the ſaid Richard being 


within age of twenty thee years, that then the Gzantees and their Heirs ſhall 


be ſeiſed to them and their Yeirs untill the ſaid Richard hath accompliſhed 


the ſaid age : Nicholas dyeth, Richard being of the age of fourteen years, by 
' fo2ce of which the Gꝛantees were polſeſſed of the ſaiv Advowſon, and after⸗ 


wards the Church became void, and ſo it belsnged to them to p2eſent : And 


Exception was taken to the Count becauſe the Plaintiff had not averred the 


life 
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lite of Richard upon whoſe life the Intereft of the Plaintiffs doth depend, Averment. 
And Gawdy Derjeant, likened it tothe Caſe of the Parſon which hath been 
adjudged, That where the Leſſee of a Parſon bzought an Ejectione firmæ, 
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and it was found foz him, and in arreſt of Judgment exception was taken to 
the Declaration, becauſe that the life of the Parſon was not averred, and foz 
that cauſe Judgment was ſtayed: Anderſon cheif Juſtice ; Upon the dying 
of ir Nicholas Rich being but bf the age of fourteen years, an abſolute Inte 
ref: foz nine years not determinable upon the death of Richard, oz rather, they 
are ſeiſed in fee determinable upon the coming of Richard to the age of twen⸗ 
ty thꝛee vears: Rhodes and Windham contrary : Chat here is an Intereſt 
in the G2antees determinable upon the death of Richard within the Terme, 
fo2 it Richard dieth without iſſue within the Terme, the Remainder is limi⸗ 
ted over to a ſtranger: And as to the Exception to the Count: It was argu⸗ 
ed by Puckering Ser jeant, that the Count was good enough, fo2 although the 
life of Richard be not expꝛeſlely averred,yet (uch averment is ſtrongly implp⸗ 
ed and fo ſupplycd: Foz the Ccunt is, That dictus Nicholas obiit dicto Ric. 
being of the age of fourteen years, & non amplius, by fozce of which the Plain⸗ 
tiff was polſcfſed of the ſaid Advowſon, quo quidem ſic poſſeſſionato esiſtente, 
the Church became void, and poſiefſed he could not be, ik the laid Richard had 
not been then alive, and the ſame is es ſtrong as an Averment: See 10 E. 4. 
18. In Treſpaſſe foz breaking his cloſe, the Defendant pleads, That A 
was ſeiſed, and did enfeoff him, to which the Plaintiff ſaiv, That long time 
befoze A had any thing, B was ſeiſed and leaſed to the ſaid A at will who en⸗ 
ſeoſfed the Defenvant, upon which B did re-enter, and leaſed to the Plains 
tiff at will, by fozce of which he was poſſeſſed untill the Plaintiff did the 
Tyꝛeſpaſſe, and the ſame was allowed to be a good Replication, without aver - 
ring the life of B whs leaſed fo the Plaintiff at will, foz that is implyed by the 
0020s, i. virtute cujus. the Plaintiff was poſſeſſed, untill the Defendant did 
the Trefpaſſe : And ſee alſo, 10 H. 7. 12. In an Aſſize of common, The 
Plaintif makes title, that he was ſciſed of a Defſuage, and of a Carve of 
Land, to which he and all thoſe whoſe eſtate, &c. have had common Appen⸗ 
dant, & c. And doth not ſay, that he is now ſeiſed of the Meſluage: But this 
exception was diſallowed by the Court, foz ſeiſin chall be intended to continue 


untill the confrary be ſhewes: It was adjozned. 


Paſch. 28. Bliz, In the Exchequer. 


cccL XxX. Carys Caſe. 


| N an Inkozmation in the Exchequer, by the Queen againſt Cary, the Caſe 
was this; A man gants ſcitum rectoriæ cum decimis eidem pertinent. Ha- 


bend, ſcitum prædict. cum ſuis pertinentijs, fo2 twenty years, the firſt G2zan- 


tec dyeth wityin the Terme, Ik now becauſe the Tythes are not cxpzeſſely 


namid in the Habendum, the Gꝛantee ſhall have them foz life only, was the 


queſtion: It was moved by Popham Attorney Generail, That the Gzan⸗ 


al tee had the Tythes but fo2 life, and to that purpoſe he cited a Caſe adjudged, 

M 6 Eliz. in the common Pleas: A man g2ants black Acre and white Acre, 

Habendum black Acre foz life, nothing of white Acre ſhall paile but at will, 
0 


and in the argument ef that caſe, Anthony Browne put this caſe; Queen 
Mary gzanted to Rocheſter ſuch ſeverall Offices, and ſhewed them ſpecially, 


Habendum two of them, and ſhewed which certain, foz fozty years, It was 


adjudged that the two Dffices which were not mentioned in the Habendum, 


were to Rocheſter but foz his life, and determined by his death: And ſo he 
uh 1% laid, in this Caſe, The Tythes not mentioned in the Habendum, ſhall be to 


Oo the 
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Rollſton ad Chambers 


Caſe. 


The Lord Dary and 
5 Sharpes Caſe. 


Debt. 


Raiſure-of 
Deeds. 


Coſts, Where 
damages are 
given. 


3 


the Gꝛantee fo2 life, and then he dying, his Executoꝛs taking the Tythes arg 


Intrudozs : But as to that, It was laid by Manwood cheif Baron, That 


the caſes are not alike, fo the Gꝛantees in the caſes cited are ſeverall,intire x 
diſtinct things, which doe not depend the ons upon the other, but are in gꝛolle 
by themſclves : But in our Caſes, The Tythes are parcell of the Rectozy, 
and therefoze fo2 the nearnelle betwixt them, i. the Rectozy and the Tythes. 
the Tythes upon the mattter paſſe together with the ſcite of the Rectozy fo; 


the Terme of twenty years, and Judgement was afterwards given acco2, 
dingly. 8 . 


Paſch. 26 Elix. In the common Pleas, Mich. 27 2 28 Ror. 2432 
CCCLXXXI. The Lord Darcy and Sharpes Caſe. 


Homas Low Darcy, Erecutoz of John Lozy Darcy, bzought Debt upon a 
Bond againſt Sharpe, who pleaded that the Condition of the Wond was, 


That if the ſaid Sharpe did perfozme all the Covenants, &c. contained with- - 


ina pater of Indentures, &c. By Which Indentures the ſaid John Lozd Dar. 
cy had ſold to the ſatd Sharpe cerlian Trees gaowing, & c. And by the ſame 


Indentures Sharpe had covenanted to cut down the (aid Trees befoze the ſe⸗ 


venth ok Auguſt, 1684. and ſhewed further, That akker the ſealing and deli⸗ 
very of the laid Indenture, the laid Lozd Darcy now Plaintiff, cauſed any 


pzocured 15 to raze the Indenture, quod penes prædict. Querentem remane- 
bat, and of 1684. to make it, 168 5. & ſo the ſaid Indenture became void; And 


41 3 


the opinion ofthe bale Thar? was clear againſt the Defendant,foz the razure 


is in a place not material, and alſo the razure trencheth to the advantage of the 


Defendant himſelfe who pleads it, and ik the Indenture had become void by ; j ikea Fee-dmple 
-* . kiltthwhelied 


the razure,the Dbligation had been ſingle and without Defeaſance. 


5 ung 


mik 54 


Paſch. 28 Eliz. In the commmon Pleas. 
ccclxXXII. Rollſton a Chambers Caſe. 


Ollſton brought an Action of Areſpaſſe upon the Statute of 8 H. 6. of 
kozcible Entry againſt Chambers, and upon Illue jopned it was found 
foz the Plaintiff, and Damages aſſeſſed by the Jurp, and coſts of ſuit alſo, 
and coſts alſo, de in cremento, were andjudged ; And all were trebled in the 
Judgement, with this purcloſe, quæ quidem damna in toto ſe attingant ad, 
& c. And all by the name of Damages: It was objeced againſt this Judg⸗ 


ment, That where damages are trebled, no coffs ſhall be given, as in Malt, 


&c. Wut it was clearly agzeed by the whole Tsurt, That nat only the 
cofs alleſſed by the Jury, but alſo thoſe which were adjudged, de incremento, 
Gould be trebled, and ſo were ail the Pzefidents, as was affirmed by all the 
Pzeignothozies, and ſo are many Books, 19 H. 6. 32. 14H. 6. 13. 22 H. 6. 
57. 12 E. 4. 1. And aok Entries, 3 34. and Judgment was given acco2- 


dingly : And in this caſe it Was agzeed by all the Juſtices, That the party ſo 
convicted of the fo2ce at the ſuit of the party ſhould be fined, notwithſtanding 


that he was fined betoze upon Endickment fo2 the lame ſozce. 
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Hill. 29. Elis; In the common Pleas, Intrat. Trin. 27 Eliz. 
Rot. 1606. 


K 0 . U 


CCCLIXXXII. Jennòr and Hardies Caſe. 


T Caſe was; Lands were deviſed to one Edyth foz life, upon condition 


that the ſhould not marry, and ik ſhe dyed, oz marrped, that then the vp. 


4 1 


Land Gould remaine to A in tai and if A dyed without Iũue of his body in 
the life of Edyth, that then the Land ſhould remain to the ſaid Edyth to dil⸗ 
poſe thereof at her. plealure : And ik the ſaid A did ſurvive the ſaid Edyth, 
that then the Lands ſhonid be devided betwirt the Siſters of the Deviſoz, A 
dyed withaut Jlue living Edyt h. Shbutleworth Serjeant Edyth hath but 
foz life, and vet he gꝛanted, That ik Lands be deviſed to one to viſpoſe at his 
mill and pieaſure without moze ſaying, That the De viſee hath a Fee⸗ſimple, 
but otherwiſe it is, when thoſe woꝛds are qualified and reſtrained by ſpeciall 
Limifafion : As 15 H. 7. 12, A man deviſeth, That A ſhail have his Lands 
in perpetuum, during his life, he hath but an eſtate fo2 life, fo2 the wozds (du⸗ 
ring his lite) da abzidge the Intereit given befoze : And 22 Eliz. ons des 
viſeth Lands to aniather-fo2 life, fo diſpoſe at his will and pleaſure, he hath 
but an eſtate {oz life: And theſe words, (Af A dyeth without JfTae in the life 
of Edyth, That then the Lands ſhould remain to Edyth to diſpoſe at her plea- 
fare) Hall not be conſtrued to give fo Edyth a Fee-ſimple, but to diſcharge 
the particular eſtate of the danger, penalty, and loſſe, which after might come 
by her marriage, fo asnow it is in her Libertie: And alſo he ſaiv, That by 


the Limifafion of the latter Rematnder, i. That the Lands ſhould be devided: 


betwirt the Daughters of his Siſter, the meaning of.the Deviſoz was not, that 
Edyth ſhauld habe a Fee-ſimple, foz the Remainder is not limited to her 
Heirs, &c. if A vyety in the life of the ſaid Edyth, foꝛ the De viſoꝛ goeth fur- 
ther, That if A overtives Edyth, and afterwards dyeth without Iſlue, that 
the faib Land ſhould be depided, &c. Walmeſley confrary : And he relped 
much upon the woꝛds of the Limitationof the Remainder to Edyth, Quod in- 
regra remzneat dictæ Edythz, and that ſhe might diſpoſe thereof at her plea⸗ 
(ure, foz the ſaiddiviſion is limited to be upon a Contingent, i. if A ſurvive 
Edyth, but if Edyth ſurvive A, then his intent is not that the Lands ſhould 
be divided, &c. but that they ſhall wholly remain to Edyth, which was gzans 


ted by the whole Court, and the Juſtices did relye much upon the ſame reaſon; 
And they were very clear of opinion, That by thoſe wozd3 Edyth had a Fce- 


fimple; And Judgement was given accozdingly. Anderſon conceived, That 
it was à. Cordition, but although that it be a Condition, ſo as it maybe 
doubted, if a Kemainder might be limited upon a Condition, pet this deviſe 
is as good as a new deviſe in RKeverſion upon the pꝛecedent Condition, and 
not as a Kematnder, quod Windham conceſſit, but Periam was very ſtrong 


of optaton, That it is a Limitation : Two Joynft-fenants of a Terme, A 


and B; A gzauts his part to B, nothing paſſeth by it, fo2,*s a gzant, it cannot 
be good, (82 as one Joynt⸗tenant cannot enfeoff his Companion, no moze can 
he veft any thing in him by grant, fo2 he cannot gꝛant to him a thing which 
he hath beſo2c;fo2 Jopnt⸗tenants are ſeiſed and poſſeſſed of the whole, all which 
was gzanted, per Curiam, and Ander ſon ſaid, That if Lands be gꝛanted to A 
and B, and the Heirs of A, B cannot ſarrender to A, fo) a Surrender is as it 
were a gent; And as a Releaſe it cannot enure, fo2 a Releaſe of a Right in 
Chattell cannot be without a Deed. 
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Hill. 29 Ez. In the common Pleas. 
CccLxxxlV. Hollingshed and Kings Caſs. 


| Ollingſhed bzonght Debt againſt King, and declared, That King was bow, 

2885 Hee to him in a Recognizance of twohund2ed pound s befaze the Wipe, 
and Aldermen of London, in interiori Camera de Guildhall London, upon 
which Recognizance ſhe laid Hollingſhed herefofoze baought a Scire facias be, 
foze the aid Mayoꝛ, &c., in exteriori camera, and there had Judgment tore, 
cover upon which Recovery he hath bzonght this Action, and npon this De, 
claration, the Dekendant did demur in Law, becauſe that in ſetting fezth gf 
the Recognizance he hath not alleadged, That the Bayoz of London hath 
Authozity by Pꝛeſcription oz Gzant to take Recognizances, a nd if he hath 
not, then is the Kecognizante taken, Coram non Judice, and ſo void: And ag 
ts the Statute of Weſt. 2. cap. 49. It cannot be taken fo extend to Recog, 
nizances taken in London, which ſee by the wozns, De his quæ reeordat. ſunt 4181.18.19. 48.7; 
coram cancellario Domini Regis & ejus juſticiarijs qui recordum habent, & in mall h 
rotulis eorum irrotulatur, &c. And allo at the time of the making of that 10 it Halte 
Statutz, London had not any Sheritfs, bnt Bapliffs, and the leid Statute gz⸗ bahnt be ended 
dains that Pꝛoces ſhall goe to Sheriffs, &c. But the whole Court was clear 6 lach wives 

1 i (4308, ach 

of a contrary opinion, fo2 they ſaid, Wee will know that thofe of London zun mitions, Lhe 
have a Court of Recozd, and every Court ol Reco2d hath an authozitp inci, i hi prll gt 
dent to it to take Recognizances, foz all things which concerne the Iuris, j 
diction of the ſaid Court, and which ariſe by reaſon of matters there depen⸗ * 
ding. Another matter was objecked, fo2 that, The Necognizance was taken * 
in interiori camera, but the Court was holden in exteriori camera, and there⸗ aua. Bud, 
foze not purſuant: But as to that, It was laid by the Lo2d Anderſon, That 
admit that the Recognizance was not well taken, vet becauſe that in the Scire lit tn Che hun 
facias upon it, the Defendant did not take ad vantage then thereof, he Gali be dd Ms 
bounden by his ſaid admittance of it, as if one ſue foꝛth a Scire facias as upon a uri ent 
Recognizance, whereas in truth there is not any Necognizance, and the party ein th 1 

Priviledges of pleads admitting ſuch Reco2d, and thereupon Judgment is given againſt Ahle 

London. him, it is not void, but voidable. Fleetwood Reco22er of London, alleadged TRY tzin 
many Caſes to pꝛove that the Courts ck the Ring are bound to take notice, in ng | 
That they of London have a Court of Necozd, foz if a Quo warranto iſſgeth þ 6 fembleh 
to Juſtices in Eyre, it behoves not them of London to claime their Liberties, \ Pw tt 
fo2 all Courts of the King, are to take notice of them: And at the 1aft after ai Fine, Sur Cor 
many motions, the opinion of the Court was foz the Plaintiff ; And it was * ; tit the Can 
ſaid by Anderſon, and in a manner agzeed by the whole Court, That ik de⸗ ubm giv to 
pending this Demurrer here, the Judgment in London tipon the Scire facias Un ir uchi 
be reverſed, pet the Court here mult pꝛoceed, and not take notice of the laid r 
Reverſall. 


Hill 29 Eliz. In the common Pleas. 
CCCLXXXV. Bedingfeild and Bedingfeilds Caſe. 


Ower was bzought by Anne Bedingfeild againſt Thomas Bedingfeilez 
Dev Tenant out of the Chancery purchaſed a Wit, de circumſpecte * 
gatis, ſetting fozth this matter, That it was found by Office in the County 
of Norfolke, that the Busband of the Demandant was ſeiſed of the Pannoz 


ol N, in the ſaid County, and held the lame of the Queen by Knights ſcrvice 
| in 


Dower. 


— 


| e 


ia chit; and thereof dyed feiſed, the Tenant being his Son and Yeire of full 
age, by reaſon whereof the Queen ſeiſed as well the ſaid Pannoz as other 


Mannoꝛs, and becauſe the Queen was to reſtoze the Tenements, tam inte- 


Domina regina inconſulta: It was reſolved, per Curiam, That although 
the Queen be entituled to have Primer ſeiſin of all the Lands, whereof the 
Pusbanv of the Demandant dyed ſeiiſed, pet this Wzitdid not extend unts 
any Mannoꝛs not found in the Difice, foz by the Law, the Queen cannot ſeiſe 


ore, &c. as they come to her hands, it was commanded the Judges to ſurceaſe, 


Kit moꝛe Lands then thoſe which are contained in the Office: And therefoze as 
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to the Land not found by the Dfftce, the Court gave day to the Tenant to 


plead in cheife: And it was argued by Derjeant Gawdy fo2 the Tenant, 
That the Demanbant ought ko ſue in the Chancery, becanſe that the 
Mueen is ſeiled, to have her Primer ſeiſin, and cited the caſe of 11 R. 2. and 
11 H. 4. 193. And after many motions, It was clearly agzced by the Court, 
That the Tenant ought to anſwer over, foz the Statute, De Bigamis Cap. 3. 


pꝛovides that in ſuch caſe, The Juffices ſhall pꝛoceed notwithſtanding luch 


ſeifin of the King, and where the King g2zants the cuſtody of the Tenant 
himlelfe 1 H. 7. 18. 19. 4 H. 7.1, A Multo fortiori againſt the Heire him⸗ 
ſelie where he is of full age, notwichſtanding the poſſeſton of the King foz 
his Primer ſeiſin, by the Statute of Bigamis after the Heire was of full age, 
the Wife cvuld not be endowed in the Chancery : But now by the Pzero- 
gative of the Ring, ſuch wives may be endowed there, Si viduæ illæ voluerint, 
and after many motions, The Court awarded, That the Tenant ſhould 


plead in cheif, at his perill foz the Demandant might ſue at the common Law 
if thee pleated. | 


CCCLXXXKVI. Hil. 23. Eliz. In the common Pleas 


re Caſe was, The Pusband was ſeiſed of Lanvs in the ri 
1 Wife, the Yusband and his Mike both joyned in exchange of 
with a ranger fo2 other Lands, which exchange was executed, the Yusband 
and the like ſeiſed of the Lands taken in exchange, altened the ſame by Fine, 
It was holden by Rhodes and Windham Juſtices, That the Wife after the 
death ok her Yusband might enter into her own Lands notwithſtanding that 
Fine; And Rhodes reſembled it to the caſe repozted by my Lozd Dyer, 19. 
Eliz. 358 The Husband after marriage afſured to his Wife a Jopnture, 
they both levy a Fine, Sur Conuſans de droit come ceo que il ad, of the quift 
of the Yusband ; that the ſame is not any Bar to the Wife of her Dewer, 
fo2 the Election is not given to the wife to claim her Joynture, oz her Dow⸗ 


er, untill after the death of her Husband: And lo in the-pzincipall caſe 
Judgement was given foz the Mile. 


Paſch. 26. Eliz, In the Kings Bench. 


cccixxxvl. Lees Caſe. 


Icholas Lee by his will deviſed his Lands to William his ſecond Bon; 

And ik he depart this Wozld not having iſſue ; Then J will that my 
Sons in Law ſhall ſell my Lands, the De viſor at the time of his deviſe ha- 
ving fix Sons in Law, dyed, William had JCue John, and dyed, John dyed 
without Iſſne, one of the Sons in Law of the Deviſoz dyed, the five ſur vi⸗ 
ving Sons in Law ſold the Lands: Firffit was clearly reſolved by the 
whole Court, That although the wozvs of the Wu ill are (ut ſupra) If Willi- 
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am my Son de part this wozld not having Jae; & c. And that William had 
Iſſue who dyed without Ilue here, although it cannot belitteratiy lam, 
That William did depart this Wozld not having ilue, vet the intent ok 
the Deviſoz is not to be reftrained to the letter, that ſuch conternaion 
| hall: be made, That whenloever William dpeth, in Law, oz upon the 

matter without Ifſuz, that the, Land ſhall be ſabjec to ſale, accozding bo 
the authozity committed by the Deviſoz to his Sonsin Law: And nowußp⸗ 
on the matter William is dead without Jfſue: As ina Formdon in Rever, 


ter 02 Remainder, although that the Donee in tail hath ifine, yet if afterthe. 
effate tail be ſpent,ttic Wat ſhall ſuppoſe that the Danee dped withant Ifive.:” 


a fortiori in the Caſe of a Will, o2 Deviſe, ſuch conſtruction ſhati be made. 
As to the other point, concerning the ſale of the Lanvs, Wray asked, Ik the 
Sons in Law were named in the Mill, and the Clerks anſwered, o: 
Dee 30 H. 8. Br, Device, 3 1. and 39. Aſſ. 17, Executors, 117. ſuch afale good 


in caſe of Executozs: See allo 23 Eliz. Dyer, 371. and Dyer 4, & 5. Phil. 
and Mary, Lands de vilſed in tail, and if the Deviſee ſhall dye without Ifue; 


that then the Land ſhall be ſold, pro optimo valore, by his Erecutczs, una 


cum aſſenſu A, if A dycth befoze ſale, the power of the Erecatozs is drtermis © | : 


ned: And afterwards it was clearly reſolved by. the whole Court, That the 
ſale,foz the manner, was good, and Judgment was given accozvingly, 


eech. 26 Elia. In the Kings Pench. 


cccLXXXVII Sir Gilbert Gerrard and Sherri 
Caſe. 


Gr Gilbert Gerrard Maſter of the Rolls ,Libelied in the Spiritnall Court, 
againſt Sherrington, and A his Servant fo2 Tythes. parcell of a Kectozy, 


whereof the ſaid Sir Gilbert was Fermoz to the Quern; It was moved 4 
Egerton @olicito2 Generall, That again the Kings Fcrmoz a Pzchibis. 


That a Pꝛohi⸗ 


tion doth not lpe: But the opinion of the whole Court was, 


pition doth lye, and ſo it hath been adjudged befoze. And afterwards, Exs 


ception was taken to the ſurmiſe, becanſe the ſaid Hir Gilbert had KLibelley: 


againft the ſaid Sherrington and his Ser vant ſeverally, and new in the Kings 


Bench they both had made a joynt ſurmiſe, whereas they ought to have ſever⸗ 
ed in their ſurmiſes acco2ving to the ſeverall Wibells: And it was ſo ad⸗ 
judged by the Court, and therefoze they were dꝛi ven to make ſeverall ſur⸗ 


miles: And afterwards Exception was taken, becauſe the laid Sherring- 
ton and his Servant, had delivered their ſurmiſes and ſ uggeſtions by Attoz⸗ 


ney, where they ought to be in p29per perlon : See the Statute of 28.6 
cap. 13. The party ſhall bzing and deliver tothe hands of ſome of the Juſti⸗ 


ces of the ſame Court, &c. the true Toppp of the Wibell, &c. ſubſcribed oz 
marked with the hand of the Party, &c. and under the Copy ſhall be waitten 
the ſurmile oꝛ ſuggeſtion ; And although it was affirmed by the Clerks of the 
Court, that the common ule and pꝛactiſe fo2 twenty years had bern, not to ex 
hibite ſuch ſurmiſes o2 ſuggeſtions by Attoꝛnep: 
whole Court, that it ought to be by Attozney. 
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: Paſch. 29 E bs. In the Kings Bench. 
c Xx. Short and Shorts Caſe. 


T an Action upon the Caſe upon Afumpſit to pay mony to | the Plaintiff 
upon Requeſt: Jt was agzeed, That the Plaintiff by way of Declarati⸗ 
on ought to alleadge an acuall Requeſt, and at what place, and at what day 
the Requeft was made: And it is not ſufficent to ſay, as in an Action of 
Debt, Licet ſæpius requiſitus, &c, and ſo it was adjudged. | 


CCCXC « Paſch, 26 Elix. In the Kings Bench, 


O was Endicted in the County of Lincolne upon the Statutes of of Weſt, 
1. Cap. 33. and 2. R. 2. Cap, F. of Newes, and the wozds were, That 


Re 


queſt, 


Indictment 
upon the Sta- 


Campian was not executed fo2 treaſon, but fo2 Keligion, and that he was as tyre of newes, 


honef a man as Cranmer, the Will was endozced, Billa vera, but whether, iſta 
verba prolata fuerunt, malitioſe T ſedicioſe, oz e contr. ignoramus: The 


fame Indickment being removed into the Rings Bench, the party, to; the 
caules afozeſatd, was dilcharged. 


: JI 26, Elix. In bene Bech. 
: CCCXCL. Cole ard Freindſhips Caſe. 


2 Bjedione firmer, the Caſe was, That peicurecch was ſoiled, and bp In Leaſes; 


denture betwirt himſelfe of the one part, and one Freindſhip, his Waite and 
the Childꝛen betwixt them begotten at the Allignment of the Yusband of the 
other part, leaſed the ſaid Land to the ſaid Pusband his Wife-and their Chil- 


D2en, at the Allignment of the Husband foz years, they having at the time of Aſſignments, 


the ſaid Leaſe but one Childe, 1. a Don, akterwards they had many Childzen, 
the wife dyed, the Hus band by his will aſſigned his ſecond. Son bozne after 
the making of the Leaſe, to have the reſidue of the laid Terme, and by the 
gpinion of the Court nothing can come to the ſatd Son by that Leaſe, oꝛ by 
that Aſſignment, fo2 if the Jnterefe doth not veſt at the beginning, i (hall 
never vet; And afterwards it was moved, Ik in as much as nothing could 
vett in any of the Childzen boza after the leaſe made, ik theſe wo2ds (At the 
Alligument of the Yusband) (hould be void, and then the caſe ſhould be no 
moze, but that Land is deviſed to the Father and Mother, and their Childzen: 
At another day, viz. Trin. 26 Eliz. the caſe was moved again, and asto 


the firſt payment, the Court was of opinion as befoze, That the Child allign⸗ 


ed after the Leafe made, ſhould not take : And then it was moved, That 
becanie Freindſhip and his T ife at the time of the making of the ſaid Leaſe 


had one Son that he ſhouid take with his Father and Mother, and that the 


wo2ds (at the Alignment of Freindſhip) ſhauld be void, is matter of ſur⸗ 
pluſage, and the woꝛd Childꝛen a good name of purchale: But the whole 
Court was againſt thit conceit, koz theſe wozds in the caſe, at the Allign⸗ 
ment of Freindſhip are not void, but ſhew what perſon ſhould take, if the in⸗ 
tent of the party ſhould take effec, i. he who the Father by Alignment ſhould 
enable, fo2 no Child ſhall take but he who the Father: ſhall aſſigne, that is 
part ol the contrac. and althaugh by l uch Allignment no title accrues to the 


Child aſſigned, pet without Allignment no child is capable, fo2 by the Leaſe 


the Father hath ſuch Liberty that he may aCigne what child, he will: And 


by 


5 „ 


me — 


— 
— — — I voy * 


The Lord Dacres 
caſ e. 
ee ee S . 


by Wray, If the wozds of the Leaſe had been (at the aſſignment of the Fa, 
ther within one moneth) and the Father ſurceaſe his moneth, the Intereſt 
ſhould not veſt in any of the Childꝛen: And by Ayliff Juſtice, It the woꝛds 
of the Leaſe had been (to the Yusband and wife and their Son John, wherg 
his name is William) nothing ſhould veſt : And paradventure in this caſe 
at the Bar, if the Father had aſſigned his Son then bozne, and had alligned 
him befoze oz at the time of the Leaſe, i. the delivery of the Leaſe, it had been 
well enough: Note that this Action was bzought by Cole Leſſee of the Don 
of the Yusband and Wife bozne at the time of the Leale made: And after- 
wards Wray, with the alſent of all the reſt of the Juſtices, gave Judgment 
that the Plaintiff, Nihil capiat per Billam. | | | 


8 
4 
-» 


CCCCxII pæſcb. 26 Elix. In the Kings Bench. 


Execution Gte, It was agzeed by the whole Court and affirmed by the clerks: 


where joynt, That if Debt be bꝛonght upon an Wbligation againſt two upon 'a joynt 


where ſeveral. Præcipe, and the Plaintiff hath judgment to recover, that a joynt Execution 
ought to be ſued againſt them both: But if the ſuit were by one Oziginall 


and ſeverall Præcipes, j execution might be ſued againſt any of them, 


CCCXCIIL. Tin. 26 Eliz. In the Kings Bench. 


; Na Replevin, The Defendant doth avow per Damage Fealant, and 
Replevin? 12 that the Lavy Jermingham was ſeiſed of ſuch a Bannoz whereok, &c. 
and leaſed the ſame to the Defendant foz years, &c. The Plaintiff ſaid, 

That long befoze King H. 8. was ſeiſed of the laid Mannoz, and that the 

place where is parcell of the ſaid Pannoz demiſed and demiſable by copy,&c. 


- andthe laid King by his Steward demiſed and g2anted the ſaid parcell to the 


Ante ſtoꝛ of the Plaintiff whole hetre he is, by copy in fee, &c. upon which 
it was demurred, becauſe by this Bar to the A vowap, the Leaſe ſet fozth in 


the Avowzy is not anſwered, fo2 the Plaintiff in the Bar ts the Avewzy, 


ought] to have concluded, and ſo was ſeiled by the cuſtome, untill the A⸗ 


vowant, prætextu of the laid Terme foz years entred: And ſo if was avs 


judged. 


Trin. 26. Elix. In the Kings Denen 


CCCXCIV. The Lord Dac res Caſe. 


N EjeRione firmæ, the caſe was, That the Le2d Dacres was ſeiſed of the 


Manno of Everſham, and that I S held the place where of the ſaid Manno: 

pp copy foz terme of his life, and the laid Lo2d gzanted the Stewardſhip of the 
9 ſaid Pannoz fo the now Parqueſſe of Wincheſter, who appointed one Chedle 
Src of to be his Deputy to keep a court, & ad tradendum, the ſaid Land (IS being 
Truſt, 'now dead) to one Wilkins by copy: fo; life, afterwards, the ſaid Chedle com 


Grants per manded one Hardy his Ser vant to keep the ſaid court, and gꝛant the ſaid Land 
copy, Deputy by co pp, ut ſupra, which was done acco2dingly,, the copy was entred, and the 


Steward, Wozd Dacres ſubſigned it and confirmed it: It was further found, That 
Hardy had many times kept the ſaid court both befoze and after, and that ths 
cuftome of the Mannoz was, that the Steward of the ſaid Mannoꝛ foz the time 
being, oa his Deputy might take Surrenders, and g2ant eſtates by copy 5 
And if this eſtate ſo gzanted by Hardy were good oz not, was the queffion, 
becauſe by the Servant of the Deputy, whereas the cuſtome found did not ex⸗ 
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tend further then the De puty ; It! was argued that the ſtate g2anted, ut ſu- 
pra, Was void, roꝛ a E eputp cannot transfer his authozitp over, faz it is an 


vffice of truſt ; Ste 39. H 6 33, 34. 14 E. 4. I. and 6 Eliz. it was ad judg⸗ 


ed, That the Dune of Somerſet had direrſe Stewards of his Lands,and they, 


in the name of the ſaid Duke made diverſe Leaſes of the Lands of the ſaid 


Duke, renv2ing Rent, and the Duke, alter war ds allented to the ſaid Leaſes, 
and received the 'Rents reſerved upon them, and pet after the death of the 


faid Duke, the Earle of Hertford his Son and Yetre avoided them: Bo 


here, the allent, and the lub ſignment of the copy by the Lozd.Dacres, doth not 
give any fkrength- to the copy which was veid at the beginning; againft 
which it was fatd, That to take a Surrender, and to g2ant an cffate by copy 
is not anp judiciall Act, but meerly an Act of ſervice, and no matter of truſt 
ts transferred to Hardy, foz truſt is repoſed in him who map deceive, which 
cannot be in gur Cale, f\o2 here is att erxpꝛeſle commandment, which ik Har- 
dy tranſgꝛeſſe it is abſolute void, foz nothing is lekt to his diſcretion : And 
the edmitiing of a Topp. holder is not any judiciall Act, fo2 there need not be 
anp of the Dintozs there who ars the Judges : Aadſuch a Court map be hol⸗ 


den cut ofthe Pꝛecinc of the Mannoz, fo2 no Pleas are holden, which was 


conceſſam per totam Curiam: And by. Ayliff Juſtice, If the Lcd of ſuch a 


Pannaz makes a Feoffment ok a parcell of his Pannoꝛ which is holden by 


copy foꝛ life, and «f:erwards the Copy- holder dpeth, although now the 102d 
hath not any Ceurf, vet the Feoffte may g2ant over the Land by copy againe. 
Andthe whole Court was clear of opinion, That the gzant foz the manner 


of it was good, eſpecially vecauls "yo — * TED to it; Arid Audg⸗ 
— Wa 8 — en 19. | 


Trim, 26. . in the Kings Bench: 
cccxcv. Burgeſſe $922” Foſters caſes 5 


10 N EjeRtione 13 the cale was, That the Dean and Chapter of Ely w wer 
Exch oi the B: anno cf Sutton, whercof the place where, &c. is par cell, wg 


mid end den if.;ble by copy accozding to the cuſtome, and by their Deed 


gaanted the Beba rdihip ofthe ſaid Mannoz to one Adams to execute the ſaid 


Adams made a Letter of Deputation to one Mario:, ad capiendum unum fur- 
ſum reddicionem; of one I W, and! his Mike, and to examine the ſaid 1 a- 
kozeſaid, ea intentione, that the laid 1 W and A might take back an eſtate 


foz their lives, the Uemainder over to one Joan Buck in Fee ( Note, the 


Surrendoz ought be, de duobus Meſſuagijs) Mariot took two ſeverall 3 
ders krom the {45 Husbind and Mike, the Remainder over to the ſaid John 
Buck in Fee, upon condition to pay a certain ſum of money, &c. I was mo⸗ 
ved, Tat the Surrender is void, and without warrant, foz the warrant 
Wag, ad capiendum unum ſurſum reddicionem, and here are two ſeverall 


Durrenders, and ſo the warrant is not purſued, and then the Surrender is 
void: Another matter was becauſe the Remainder to John Buck by the woꝛds 


of the Depita'ton was abſolute and without Conditton, and now in the Eres 
cution of if, it is conditionall, ſo as this condittonall eſtate is not warranted 
by the Deputation: But the whole Court was clear of a contrary opinion 
in both the points, and that all the pꝛoceedings were ſuffictent and well wars 
ranted by the Deputation: Another matter was objected, becauſe that this 
Surrender and re⸗gꝛant is entred in the Koll ofa Court, dated to be holden 
the lecond of Maij, and ye Letter of Deputation beares date the third of June 
after ; But as to that, The Curt was clear of © opinien, that the miſ⸗entry 
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of the date of the Court ſhonld not p2gjudice the party, foz this Entry is nat i 


matter of Recazd, but is but an Eſcape, and if the parties hav been at Iſue, 
upon the time of the Surrender made, oz of the Court holden, the ſame ſhouly 
not be trped by the Rolls of the Mannoz, but by the Country, and the party 
might give in Evidence the truth of the matter, and ſhould not be bound by 


given. | 
CCCXXL, Mich. 26, & 27, Els. In the Kings Bench. 


* e Caſe was: Tenant in tail leaſed foz ſixty years, and afterwards les 


1 vych a Fine to Lec and Loveday, Sur Conuſans de droit come ceo, æe. 
with a Render to him and his Pelrs in Fee ; And upon a Scire facias againſt 


the Connſees, ſuppoſing the Lands to be ancient Pemelne, the Defendants 
made default fo which the Fine was avopded, and now the Jae in tail en⸗ 


tred upon the Vellee foz years, and he bzoughtan Ejectione firmæ, and it mas 5 5 
found, That the Land was Frank Fee; And all the queſtion was, Af he 


the Ne verſall of the Fine by Wat of Diſceit, without fuing kozth a Scire fa. 


cias againſt the Terr-Lenant ſhould bind him, oꝛ chould be void only againsß 
the Conuſet, and not againſt the Leſſee: Atkin. It (Hall not bind the Lelee fog 
Vears: Foz a Fine may bind in part, x in part not: as bind one of the Conn 


ſees, and not the other, 7 H. 4.111. A Fine levyed of Lands, part ancient Pe⸗ 


melne t part at the common Law, the ſame was by uit of Diſceit reverſey 


in part, as to the Land in ancient Demeſne,and ſtood in fozce fo2 the refivne, 
8 H. 4. 136. And there by award of the Court iſlueth fozth a Scire facias againft 
the Terr⸗Tenants, and the Juffices would not adnul the Fine, without a ter⸗ 


tificate that the Land was Ancient Demeſne, notwithſtanding that the Des 
fendant had acknowledged it fo be ſo, but as to them who were parties to 
the Fine, the Fine is become void as to the ſaid parties, and he who had the 


Land befoze might enter, i. And he ſaid it ſhould be a meat inconventence, 


it no Scire jacias, 02 other P2oces ſhould be awarded againſt the Ter⸗tenant, 
foz he ſhould be difpsfed and diftnhertted without pꝛivp, o2 netite of it, where - 
upon a Scire f:cias, he might plead matter of diſcharge, and Bar of the zit 
of Dilceit, as a Releafe, &c. which ſee Fitz. N. B. 98. And ſo although the 


Fine be reverfed, vet he might retain the Land, and he reſembled this cafe 


to the cafe of 2 H. 4.16, 17. In a contra formam collationis againft an Ab. 


bot, a Scire facias Halt iſſue fozth againſt the Fecffee, and fo by the ſame 


reaſon here: And fcz the pꝛinci pall matter he laid, That the Fine Gould be 


avoided but againſt the parties, but not agaift the Lefſee ; Kipgſmill, The, 
Scixe facias bzought agaiaſt the parties onty is good enough, foz they were 
parties to the Diſceit, and. not the Ter⸗tenants: It was adjozned. | 


CCCXCVIL Mich. 26, & 27 Eiiz. In the Kings Bench. 


It was aligned. fozErroz, that the Agnant did appeare by Attozaey, 
whereas he ought nat but in perſon. becauſe he is to doe an Act in pꝛoper per⸗ 
ſon, if it be not in cafe of necefſity, where the Attozney may be receiver by 
the Kings UW 2it, oz ptead makter in Bar, of the Attoznment, as if he clatms 
Fee, &c. oz other peremptozy matter, after which Plea pleaded he way 
make Attoz2ney, 48 E. 3. 24. 7. H 6. 69. 21 E. z. 48. 1 H. 7. 27. Another 
Erroz was becauſe it is not ſhewed in the Quid juris clamat, what eſtate the 


Tenant hath : Another matter was, Ik the Gzuntee of the eſtats Sf Tenant - 


in tail after poſſibility of iſſue extind ſhall be daiven to attszne, and it 2 
a 


the Moll, and accozding ta this Reſolution of the Court, Judgement was 
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x. Zenant in tail after poſſibility of iu extinct ſhall not be dziven to at- 
tone, 46 E. 3. 13. 27. Ergo, neither his Gꝛantee: Williams contrary, As 
to the appearance of the Tenant by Attozney; becauſe the lame is admitted by 
the Court, and the Plaintiff, the ſame is not Erroz, which ſee 1 H. 7. 27. by 
Brian and Conisby, 32 H. 6. 22. And he laid, That the Gzantee ſhould be 
driven to attozne, foz no ofhor perſon can have the eſtate of the Tenant in 


tail after psfſibility ot iſſue extinct, but the party himſelfe, therefoꝛe not the 


p2iviledge, and although he himſelfe be diſpumiſhable of Waſft, pet his 
Gꝛantee ſhall nat ha ve ſuch pꝛiviledge. As if Tenant in Dower, ez by. the 
curfefie, gzant over their eſtates, the Beire ſhall have Walt againft the 
Gzantozs foz Walt done by the. Gꝛantee, but ik the heir gzanteth over his 
Never fion, then aft ſhall be brought againſt the Gzantees: See Fitz, 


N. B. 56. And if two Coparceners be, and the ene taketh a Yusband and dyeth 
the Yusband being Tenant by the curteſie, a Wait of Partition lpeth againff 


(aid he ſhould ust, fo2 the pꝛiviledge doth paſſe with the gzant: See 43 E. 3. 


him, but if he g2anfeth over his eſtate, no W2it of Partition lyeth againſt leche Grancee 


the G2anfee. 27 H. 6. Stathams Aid Tenant in tail after poſſibility of ine 


extind tall net have Aide, but his G2anfee ſhall have Aid, Clark, The Gꝛan⸗ 
fee of Tenant in fail ſhall not be dꝛiven foattozne, If Tenant in fail gzant 
totum flatum ſuum, the Gzantfee is diſpuniſhable of waſt, fo if his Gzantee 
gzant it ovei Czis Gzantee is allo diſpuniſhable, &c. It was adjozned. 


Mich. 26 & 27: Eliz. In the Kings Bench. 
 CCCXVII. Gravenor and Maſſeys Caſe. 


Ravenor bzougtt a zit of Erroz upon a common Recovery againſt 
IMaſſey: And in the leid Recovery feur Musbands and their Mives 
wrre venched, and now the Plaintift bꝛeught this Writ of Erroz as heir to 
ene of tue Brsbands, and Exception was taken to his Wit, becauſe the 
J2tauatrff detg nat make hiniſelfe heir to the Survibs? of the four Yusbands. 
Egerton, The UW zit is good enough, foz there is a difference betwirt a Co⸗ 
vensnt perſenal', and a Tevenant reall, foꝛ if two be bound to warranty, and 
the one dpcth, ite Sur vi voꝛ and the heir of the other ſhall be vouched, and he 
laid each of the four and their heirs are charged, and then the heir of each of 
them being char geable, the hetre of any of them may have a Wat of Erro. 
And afterwards ihe TW zit of Erro2 was avjudged good: And Erroz was al⸗ 
figned becauſe the Uicnchees appeared the lame day that they were vouched 
by Attezncy, which tbey ought not to doe by Law, but they might appeare 


gratis the fir ſt day Without Pzoces in their pꝛoper perſons, and ſo at the ſe- | 


quatur fub ſuo periculo : See 13 E. 3. Attorn, 74.and8 E. 2. ib. 101. Ano⸗ 
ther Erroꝛ was afſigned Becauſe the Entry of the warrant of Attoznep, foz 
ane of th Youchces ts po. lo. ſuo,l D againſt the Tenant where it ſhould be 


againft the Demandant, foz pzeſently when the Uouchee entreth into the 


Warranty, he is Tenant in Law fo the Demandant : Coke, As to the firſt 


Erroꝛ, Although he cannot appeare by Attoznep, vet when the Court hath 


admitted his appearance by Attoznep, the ſame is well enough, and is not 
Erro: As fo the other Erroz, J conkeſte it to be Erroz, but we hope that 
the Ceurt will have gzeat conſideration of this caſe as to that Erroz, foz there 
are one hundzed Recoveries erronious in this point, ik it map be called an Er⸗ 
roz: Andthen we hope, to avoid ſuch a generall miſcheif, that the Court will 
conſider and diſpenſe with the rigoz of the Law: As their Pzedeceſſogs did, 
39 H. 6. 30. In the Mit of Peſne: But J conceive, That the Mait of 
Erro2 is not well bzought, fkoz the Moucher in the laid Recovery is of four 


ll, Busbands ans their Wives, and when Noucher ſhall be intended to be in 
Pp 2 | the 
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| 28. 29 E. 3. 49. 
And ſo by common intendment, the Uoucher ſhall be conſtrued in reſpec of 


the Mile; So alſo the Plaintiſt here ought to entitle himſelfe as this Wit 


of Erroz as heir to the Mike: And fo2 this cauſe, The Plaintiff rolin⸗ 


uniched his Wait of Erroz; And afterwards be bꝛought a new Mzit, and 
entituled himſelfe as heir to the wife. | 


Mich. 26 & 27 Eliz, In the Kings Bench. 
cccx CIX. The Queen. and the Dean of Chriſtchurch Caſe. 


"Ye Queens Attozney Generall bzought and pꝛoſecuted a Præmunire fo; 
The Queen, and Parret againſt Dodoz Matthew Dean of Chriſtchurch in 
Oxford, and others, becauſe they did p2ocure the latd Parret fo be ſued in the 
City of Oxford, befoze the Commilſlary there in an Action of Lreſpaſſe, by 
Wibell accozding to the Eccleſtaſticall Law, in which ſaif Parret pleaded, 
Son Franktenent, and ſo to the Juriſbicton of the Court, and pet they did pꝛa⸗ 
ceed, and Parret was condemned and impꝛiſoned: And alter that ſuit depen⸗ 
ded, The Nucens Attozney withdzew the ſuit foz the Queen; Aud it was 
moved, Ik notwithſtanding that the party gzetved might pzoceed : See 7 E. 
4. 2. b. The King ſhall have Præmunire, and the party gzeived his Action: 
Dee Br, Præmunire, 13. And by Brook none can have Præmunire but the 
Ring: Coke, There is a Pꝛeſident in the Book of Entries, 427. In à Pra» 
munire, the wozps are (ad reſpondendum tam Domino Regi, quam R. F) 
and that upon the Statute of 16 R. 2. and ibi. 428, 429. Ad reſpondendum 
tam Domino Regi de contemptu, quam dict. A. B. de damnis; But it was 
holden by the whole Court, That if the Kings Attoznep will not further pꝛo⸗ 
ſecute, the party gzeived tannot maintain this ſuit, foz che pzincipall matter 
in the Præmunire is, The conviction and the putting of the party out of the 
paotectton of the King, and the damages are but accefſary, and then the pzins 
tipall being releaſed, the damages are gan: And allo it was holden by the 
Court, That the P2eſidents in the Bock of Entries are not to be regarded, 


fo2 there is not any Judgment upon any of the pleadings there, but are good 
directions foz pleadings, and not other wiſe. 


'CCCC. Mich. 26, &.27 Eliz, In the Kings Bench, 


Ye Caſe was, A gave Lands in fail te B upon condition, That if the 
Donee oꝛ any of his heirs alien, oz diſcontinue, &c. the Land oz any part 
ok it, that then the Dons2 to re-enter : The Donee hath iſue two Daughters 
and dyeth : Dne of the two Daughters levyeth a Fine, Sur Conuſans de droit 
come ceo, to her Siſter : Hezle Serjeant, The Donoz may enter, foz al- 
though the Siſters to many intents are but one Heire, yet in truth they ars 


ſcverall Yeirs, and each of them ſhall fue Livery, 17 E. 3. If one of te 


Siſters be diſcharged by the Lozd, the Lo2d ſhall loſe the Wardſhip of her, 
and yet the heire is not diſcharged : And ik every Siſter be heire to diverſe 
reſpects, then the Fine by the one Siſter is a cauſe of Fozfeiture: Harris 
contrary, Foz conditions which goe in defeating of eſtates ſhall be taken 
ſhoztly, and here both the Sifters are one heire, and therefoze the diſcontinu 
ance by the one, is not the Act of the other: Clench Juſtice, The woꝛds are, 
Oꝛ any of his heirs, therefoze it is a fozfetture, quod fuir conceſſum 


| per totam 
Curiam : And Judgment was given accozdinglp. 
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CCCCI. Mich. 26, & 27 Elix. In the Kings Bench. 


He Caſe was, A woman ſeiſed of a Rent-charge foz life, took Husband 
the Rent was arreare, the wike dyed, the Tenant ofthe Land charged 


Pꝛomiſed to pay the Rent in conſideration that the Rent was behind, &c, 


and ſome were of opinion, Becauſe that this Rent is due and payable by a 
Deed, that this Action of the Caſe upon Aſlumpſit will not lye, no moze then 
if the Dbligoz will pꝛomiſe to the Dbligee to pay the mony due by the Obli⸗ 
gation, an Action doth not lye upon the Pzomiſo, but upon the Dbligation ; 
But it was holden by the whole Court, That the Action did well lpe, foz here 
the Husband had remedy by the Statute of 32 H. 8. And then the conſidera⸗ 


tion is ſufficient, and lo Judgment was given foz the Plaintiff. 


Hill. 27. Eliz, In the Kings Bench. 


CCCCil. Williams and Blowers Caſe. 


Eignold W illiams and John Powell bꝛought a Mit of Erroz againſt the ver, 


Biſhop of Hereford and Blower upon a Recovery had in a Wzit of Dil⸗ 


ceit by the ſaid Biſhop and Blower againſt the ſaid Williams and Powell, faz 


that the ſaiv Williams had befoze bꝛought a Quare Impedit againſt the ſaid 
Blower and the Biſhop, and bad recovered againſt them by default, where, 
upon Williams had a Wzif to the Metripolitan to admit his Cler ke, and in 
the Mlzit of Diſceit Indgement was given fo2 the Plaintiffs ; Foz it was 
found, That the Summons was the Fryday to appeare the Tueſday after, 
And ſo an inſufficient @ummons, and in that Wait of Dilceit the Defen- 
dants, Williams and Powell pleaded, That Blower the Incumbent was depꝛi⸗ 
ved of his Benelice in the Court of Audience, which ſentence was affirmed 
upon Appeal befoze the Delegates; and notwithſtanding that Plea, Judg⸗ 
ment was given again Williams and Powell Defendants in the laid Mzit 
of Diſceit : And upon that Judgement, This Wait of Erroz ts bzought. 
Beaumont aſſitgned four Errozs, Firft, becauſe the Biſhop and Blower joyn⸗ 
ed in the Wzltt of Diſceif, foz their Rights are ſeverall, 12 E. 4. 6. Two 
cannot jopne in an Action of Ereipaſſe upon a Wattery done at one time to 
them: So if one diſtrain at one and the ſame time, the ſeverall Goods of 
diverſe pertans, they acco2ding to their ſeverall pzoperfies ſhall have ſeverall 
Replevins, 12 H. 7.7, By Wood: So if Lands be given to two, and to the 


Aſſumpfit. 


heirs of one, and they loſe by default in a Præcipe bzought aghinft them, they Joynder in 


ſhall have ſeverall Waits, the one 


Yusbands and their Waves in tail, they have Jllue and dye, Tenant fo2 
life dycth, the Illues of the Husbands and UWr1ves ſhall have ſeverall Scire 


facias's to execute the Fine by reaſon of their ſeverall Rights: Lands in an- 


cient Demeſne holden ſeverally of ſeverall Wozds ars conveyed by Fine, the 
L02dsS cannot jopne in a Mzit of Diſceit, but they ought to have ſeverall 
Writs, ſo here the Plaintiffs in this Wzit of Diſceit,and the Biſhop claims 
nothing but as Dzvinary, and he loſeth nothing in the Quare Impedit, and 
therefoꝛe by the Wait of Diſceit he ſhall be reſtozed to nothing: The ſecond 
Erroꝛ was, Betauſe the Bar of the Defendants in the Wit of Diſceit was 
good, i. the depꝛivation, &c. and the Court adjudged it not good, fo2 the Clerk 
being depꝛived, he could not enjoy the WBenefice, if the Judgment in the 
Quare Impedit had been reverſed, and where a man cannot have the effec of 


Quod ei deforceat, the other a UWzit of Adion. 
Right: 46 E. 3.21. A Fine levyedto one foz life, the Remainder to two 


his ſuit, it is in vain to bꝛing any Action; Leſſee foz the life of another loſeth K. 


by 


Wilhams ad Blowers 
Caſe. 


— 


Deprivatien, 


Sch re facis; 


am — 


; by ert onious Judgment, Ceſtuy que uſe dycth, his W zit of Erroz is Fon, fox 


if the Judgment be reverſed he cannot be reſtozed to the Land, foz the eſtate 


is determined 31 E. 3. Incumbent, 6. The King bzonght a Quare Impedit 


againſt the Incumbent and the Wiſhop, the Biſhop claimed nothing but ag 
Ozdinarp; The IAncumbent traverſed the title of the King, againft which, 
it was replyed fez the Bing, That the Incumbent had reſigned pendant the 
l zit, ſo as now he could not plead any thing againſt the title of the Ring, 
foz he had net poſſeſſion, and ſo could not counterplead the poſſeſſion of the 
ing: And here in our Caſe by this depzidation the Ancumvent is diſabley 


to maintain this Action of-Diſceit, 15 All. 8. Ik the Guardian of a Chappell 


be impleaded in a Præcipe fog the Lands of his Chappell, and, pendant the 
Wit, he reſigne, the Ducceſſo2 ſhall have the Mit of Erroz, and not he 


who reſignes, fo2 he is not to be reſtozed to the Lands, having reſigned his 


Chappell ; So in dur caſe, A depzivation is as ſtrong as a Neſignatidn. 
The third Erroz,becauſe in the zit of Dilceit, it is not ſet fozth that Blower 
was Incumbent, fo2 the Wait of Diſceit ought to containe all the ſpectall 
matter of the Caſe, as an Acton upon the caſe, 4 E. 3. Diſceit, 45. The 


fourth Erroz, That upon ſuggeſtion made after Uerdic, that Blower was, 


Incumbent, and in, of the pzeſentmeit of the Lo2d Stafford, and that he was 
removed; and Griffia in by the Rec2very in the Quare Impedit by default, a 
Ml zit to the Biſhop was awarded without any Scire facias aga inſt Griffin, fuꝛ 
he is poſſeſſs2, and o the Statute of 25 E. 3. calls him, and gives him autho- 
zitp to plead againſt the King, and every Kelcaſe, oz Tonfirmation made to 
him is good, 18 E. 3. Confirmation made by the Ring after Recovery as 
gainſt the Jacumbent is good; And 9 H. 7. If a Recovery be had in a Con- 
tra formam collationis, the poſleſſoꝛ ſh:l1l not be ouſted without a Scire facias, 


ſo in Audita Querela upon a Statute Staple, Scire facias hall go againlE the 


Aſſignee of the Connſee, 15 E. 3. Reſpon. 1. Secalſo, 16 E. 3. Diſceit, 35. 
21 Aſſ. 13. A Fine levped of Lands in Ancient Demelne shall not be res 
verſed without a Scire facias againff the Ter⸗tenant: Walmeſley contrary; 
The caſe at the Bar differs from the caſe put of the other ſide, fo2 they are 
cates put upon Dziginal Waits, but our cafe is upon a judiciall U zit, and 
here nothing is demanded but the Defendant is only fo anſwer tothe Diſceit 


and falſe-hood : And in this Tale the ATue is contained in the Wait tvhich 


is not in any Oꝛiginall Tit, and the Judges ſhill examine the iſſue without 
any plea oz appearance ok the Tenant, and here the Defendant is nat to 
plead any thing to excuſe himſelfe of the w2ong ; And here the Judgment is 


notto recover any thing in demand, but only to refo2e the party ta his fozmer 


eſtate, and poſſeion,and if he hath nothing, he tall be reſtozed to nothing; 
And he put manly caſes where perſoas who have ſeverall Rights may jovne 


in one Action, as a Recovery in an Allize againſt ſeverall Tenants, they 


may joyne in one Wit of Erro2, 18 All. Recovery in Aſſize againſt 
Dilleſoz and Tenant, they ſhall both jepne in Erro2, why not alſo in Dil⸗ 
ceit: 19 E. 3. Recovery againſt two Caparceners, the Sur vi voz and the heir 


of the other ſhall jopne in Erroz. As to the ſecond Erroz, Williams and the 


Sheriff ought not to joyne in the Plea, and allo the Plea it ſelfe is not good, 
koz the Wulf of Diſceit is, That Williams anſwer to the Dilceit, and the 
Sheriff ſhall certific the pzoceedings and therefoze he ſhall not plead: and alio 


the Plea it ſelfe is not good, fo2 althongh the Intereſt of the Jncumbventbe. 


determined in the Church, yet his Action is not gone; as if in a Præcipe quod 
reddat, the Tenant alteneth pendant the Wait, and afterwards the Deman⸗ 


dant recovereth, yet the Tenant although his Intereſt be gon by the Feoff- 
ment, vet he ſhall have a Wait ef.Erroz, and ſo here, and as fo the Scire fact- | 


as, there needs none here againſt the new Incumbent, foz he comes in, pen⸗ 
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vant the Wat, and that appears by the > Reco2d, but if he bad been in | befoze 


the Mzit bzought, then a Scire facias would lxe: Des 9 H. 6. It was ad» 
jozned. 


Mich. 26, & 27 Elis. In the Kings Bench. 
CCCCLL. F Jemmings Caſe. 


Fb gar was endictcd upon the Statute of 1 Eliz. beau he hat given — qu 
the Sacrament of Baptiſme in other fozme then is pzeſcribed i in the (aid a 
Statute, and in the Book of ccmmon Paper, and the ſaid Indictment was 
befoze the Juſtices of Allie, Wray and Arderion, Df ſuch offence done be⸗ 
fo2e, and now he is indicted againe, fo2 which, It was awarded that he ſuffer 
Ampaiſonment foz a year, and ſhali be adjudged, ipſo acto, depzived of all 
his ſpirituall p2omotions 2 Aad upon the Indiament Flemming b2ought a 
Vit of Errcz, and aſſigned Trroz becauſe in the ſecond Yndictment no men⸗ 
tion is made of the firſt Jnvicment,in which cale the ſecond Indictment doth 
not warrant fuch Judgment: Wray Juftice, Ic the firff Indigment be bes 
foze us, then is the ſecond Jndgment well qfven, contrary it it be befoze o⸗ 
ther Juffices.Clench, The ſecond Andiament ought to conceive the firſt con- 
vicion , end ik one be indiced kez a Rogue in the ſecond degzee, the firſt 
conviction oucht to be contained in ſuch Indtament, and in an Indicment 
the day and time are not materiall as to true recovering in ficto: And it 
might be that this laſt India ment wis fez fhe fie ſt offence foʒ anp thing aps 
peareth : Coke wya argued to the ſame intent, Comp. ed it fo fe Caſe bt 
2 R. 2. 9. and 22 E. 4. 12. 1 H . 25. Indidment certified to be taken 
eoram A B Iuſticiarijs Don ini Regis ad pacem, &c. without ſaying, nec non ad 
diverſas felonias, &c. is void, and if a man haty been once convicted, he ſhall 
not have his Clergy if it appeareth upon Recozd befoze the ſame Juſtices, 
that he had his Clergy vefoze. 


Hil, 27. Eliz. In the Kings Bench. 


CCCCIV. The Mayor of Lynns Caſe, 


To: Mapoz ofLynn was Indiced foz that he had received twenty four 
ſhillings of one A fo2 giving of Judgment in an Acton of Debt. depen Indicmeots. 
bing befoze bim ag ainſt one B, and he was indicted thereof as of extoztion, In 
contemptum dictæ Dominæ Regine, & contra forma Statuti: Coke, The 
Indictment is inſufticient Foz there tis not any Statute to punich any Judge 


{ foz ſucha matter: Foz tie Statutä oft Welt. 1. Cap. 26. is made againft 


Sheriffs, Cap. 27. Clerks of Juſtices. ap. 30. The Marſhall and his Ser⸗ 

vants, Statute 23 H. 6. againſt Sheriffs, and other Dtatutes againſt Dadits 
naries; But no Acttcn lyes againſt a Judge, foz that which a Judge re- 
ceives is Wzibery ard nat Extoztion. Et fatis pænæ eſt, judici quod Deum ha- 
beat ultorem, and therefoꝛe he ſaid the party tavicev ought to be diſcharged 3 


% Cawdy Zuſlice, Ik in the Indiament there be wozds of Ertoztion 82 Waibes 


ry, although ſuch an offence in a Fudge be not materially Ertoztion, if theſe 
woꝛds contra pacem, & c. had been in the Indictmeat it had been good, quod 
Clench conceſſit: And afterwards the pacty was diſcharged. 


Na RET TT. 
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C⸗œccv. Alich. 28, and 29. Fliz: In the Kings Bench: 
Criſp and Goldings Caſe: | 


[ Man action upon the Caſe by Criſp againff Golding, the Caſs-was, That g 
Feme ſole was. Tenant fozlife, and made a Leaſe to the Plaintiff foz five 


pears, to begin after the death of Tenant fo; life, and afterwards the 18, 


of October made another Leafe.to the ſame Plaintick foz 22 years, fo begiij 


at Michaelmas next befoze; and; declaring. upon all the ſaid matter, he ſaid, 


virtute cujus dimiſſionis, i. e. the later Leaſe;the Plaintiff entred and was poſs 
ſelſed craſt. Feſt. S. Mich. which was befoze the Leaſe made; further declared, 
that in conſideration that the Plaintiff had aſſigned to the Dekendant theſe z 
leaſes, the defendant pzomiſed &c. & upon non Aſſumpſir it was found foz the 
Plaintiff and damages faxed 600.1, Coke argued foz the Plaintiff againſt the 


Sollicitor Generall, who had taken divers exceptions to the Declaration, i. III 
Where two oz many conſiderattons are put in the Declaration, although that 
ſome be votd, pet if one be good the action well lieth, and damages all be - | 


faxed actozdingly, and here the conſideration that the Plaintiff ſhould aſſign 
totum ſtatum, titulum, & intereſſe ſuum quod habet in terra prædict. 2. Ertep⸗ 
tion, that the Leaſe in polleglion was made after Michaelmas, i. 18. October, 
and the Declaration is, virtute cujus dimiſſionis, the Defendant entred cra- 
fiino Mich. and then he was a dilleiſez and could not aſſign his intcreft 
and right, which was ſuſpended in the tozticus difſeiſin, and lo it appeared 
to the Judges, and he ſaid there was not here anp dilleiſin, although that 
the Wellee had entred befoze that the Leaſe was made; foꝛ there was an agrees 
ment, & communication befoze of ſuch purpoſev and intended Leaſs,atthough 
it was not as vet effected, and if there were any aſſent o2 agzeement-that the 
ILeflee ſhould enter, it cannot be any diſſeiſin, and here it appearcth that 
the Leaſe had his commencement befoze the making of the Leaſe, and .bes 
feze the entry: ut put caſe it be a dilleiſin, yet he aſſigned all the Intereſt 
quod ipſe tunc habuit, acco2ding to the wozds cf the conſideration, and he 
delivered both the Indentures of the laid Demiſes, and quacunque via data, 
be the aſſignment good oz void it is not materiall, as to the Action, fo2 the 
confideratien is good enough. Egerton Sollititoꝛ contrary. In exerp action 


upon the Cale, upon Aſſumpſit, there ought to be a Conſideretion, pꝛomiſe, 


and b2each of pꝛomiſe, and here in our Caſe the Conſideration ts, the allign⸗ 
ment of a Leaſe, which is fo begin after the death of the Leſſo2, who was 
but Tenant foz life, which is meerty void, and that appeareth upon the Re- 
£92d, and as to the ſecond part of the Conſideration, and the Afigiment of 
the lecond Leaſe,tt appeareth, that the Plaintiff at the time had but a Right; 
fo2 by his untimely entry befoze the making of the Leaſe, he was not to be 
laid Leſſee, but was a wong doer, &c. in 19 Eliz. in the Rings Wench, 


this difference was taken by the Juſtices there, and delivered openly by the 


102d Chief Juſtice, i. When in Action upon the Caſe , upon Aſſumpfit 
2 Conſiderations o2 meze are lapd in the Declaration, but they are nat col- 
laterall, but purſuant, as A, is indebted to B. in 1001. and A. pꝛomiſcth 
to B. that in Confiteration that he oweth him oo l. and in conſideration 
that B. ſhall give fo A. 2s. that he will pay to him the ſaid 100 l. at ſuch d 
bay, if B. bing an action upon the Taſe, upen this Aſſumpfit, and declares 
upon theſe two pꝛomiſes, although the Conſideration of the 28. be not pers 
kozmed, vet the Action doth well lie: But tf they be collaterall conſtdcra⸗ 
tions, which are not purluant, as ik Jin consideration that pou are of my 
Councell, and ſhall ride with me to York, pꝛomiſe ts give to vou 20 l. in 


this caſe all the confiveratio1s ought to ve proved, otherwiſe the Action 
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9 3 and Preſtons ; Wallpool and 
Caſe, | Kings Caſe: 
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cannot be maintained: So in our caſe, the conſiderations are collaterall, 
and therefoze they ought to be pzoved, and afterwards judgement was given 
foz the Plaintiff. 


Hill.28 and 29 Elig. In the Common Pleas. 
CCCCXLVI. Fooly and Preſtons Caſe. 


\ 


N an Acton upon the Caſe, the Plaintiffe declared That whereas 
L John Gibbon was bound unto the Plaintiff in quodam ſcripto obli- 
gatorio, ſiꝑillo ſuo ſigillat. and coram , &c.recogaito in forma Statuti Sta- 
pul. The Defendant in conſideration that the Plaintiffe would delt⸗ 
ver to him the ſaid waiting , to read over, pzomiſed to deliver the ſame 
again to the Plaintiff within fix dayes after, 02 fo pay to him 1000 l. in lieu 
thereof, upon which pꝛomile the Plaintiffe did deliver to the Defendant the 
ſaid waiting, but the Defendant had not noꝛ would not deliver it back to the 
Plaintiff, to the gꝛeat delay of the Execution thereof, and the Defendant 
did demur in Law upon the Declaration; it was objected that here is no ſuf- 
ficient conſideration appearing in the Declaration upon which a pꝛomiſe 
migyt be g2ounded, but it was the opinion of the whole Court, that the 
conſideration ſet fozth in the Declaration was good and ſufficient, and by 
Anderſon, it is uſuall and frequent in the Kings Bench: ik J deliver to 
you an Obligation to rebail unto me, A thall have an action upon the Caſe, 
without an ex pzelle Aſſumpſit, and afterwards judgement was given foz 
the Plaintiff. 


Hill 28. and 29. Eliz, In the Common Pleas. 
CCCCVII.Wallpool and Kings Caſe. 


1 Wallpool was bound to King by Recognizance in the ſumme of 
4001, and King alſo was bound to Walpool in a Bond of 1001, Wal- 
pool acco2ving to the Tuſtome of London, affirmed a Plaint of Debt in 
the Guildhall London againſt the ſaid King, upon the ſaid Bond of 1001.and 
attached the debt due by himſelf to Wallpool in his own hands, and now 
King ſued Execution againſt the ſaid Wallpool upon the ſaid Recognizance, 
and Wallpool upon the matter of Attachment bzought an Audita querela, and 
pꝛaped allowance of it, and by Gawdy Derjeant, ſuch a W2it was allowed 
in ſuch Caſe,26 Eliz. Anderſon at the firſt doubted of it, but at laſt the Court 
received the ſaid Wit de bene eſſe, and g2anted a Superſedeas in ffay of the 
Execution, and a Scire facias againſt King, but ea lege, that Wallpool ſhould 
find good and ſufficient Sureties, that he would ſue with effect, and if the 
matter be found againft him, that he pay the Execution. 


CCCCVIII. Hil! 28: and 54.Eliz.ln the Common Pleas. 


Attachment 
in London. 


\ Copy holder with licenſe of the Lo2d leaſed foz years, and afterwards Copyholder. 
ſurrendzed the Reverſtion with the Kent, to the uſe of a ſtranger, who Surrender. 


is admitted accozdingly. It was moved, if here need any Attoznment, ei⸗ 
ther to ſettle the Reverſion, oz fo create a Pꝛivity, and Rhodes and Wind⸗ 
ham Juffices were of opinion, that the ſurrender and admittance are in the 
nature of an Inrollment, and ſo amount to an attoznment , oz at leaft 
do (upply the want of it. | 
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Mich, 28 Eliz. In the common Pleas. 


CCCCIX. Ruddall and Millers Caſe. 


N Treſpalſe, the Caſe was this, William Ruddall Serjeant af Law, 18 

H. 8. made a Feoffment in Fee fo diverſe perſons to theuſt'of himlelte 
and his Heirs, and 21 H 8, declared his Will,by which he deviſedhis Lands 
to Charles his younger Son, and fo the Yeirs males of his body, the Remains 
der to John his eldeſt Son in Fee, upon condition, That if Charles oz any of 
his iſſue ſhould dilcontinue oz alien but only fo2 to make a Joynture foz their 
wives foz terme of their lives, that then, &c. and dyed; The Statute of 27 
H. 8. came, Charles made a Leaſe fo the Defendants fo2 their lives, accoz, 
ding to the Statute of 32 H. 8. And levyed a Fine with Pꝛoclamation, Sur 
Conuſans de droit come ceo, &c. to the ule of himſelfe and his wife, and the 
Heirs Males of their two bovyes begotten, the Remainder to himſelfe and 
the Heirs Males of his body, the Kemainder to the right Yoirs of the Devi- 
ſoz, John the clveft Son entred foz the Condition bꝛeken upon the Defens 
dants, who re-entred, upon which Re-entry the Action was b2onght : Gaw- 
dy, Fleetwood, and Shutleworth Serjeants, fo2 the Plaintiffs : This Con- 
dition to reſtrain unlawfull diſcontinuance is good, as a Condition to re- 
ſtrain Waſt, o2 Felony : See 10 H. 7. 11. 13H. 7. 23. And befoze the 
Statute of Quia Emptores terrarum : If A had enfeoffed B upon Condition, 
That B noꝛ his Yeirs ſhould alien, the ſame was a good Condition by Fleet- 
wood (which was granted per Curiam) And this Condition was annexed to 


good purpoſe, fe2 the Ser jeant knew well, That Ceſtuy que uſe might have f th Gleeth 


levped a Fine, oz ſuffered a Recovery by the Statutes of 1 R. 3. 4H, 7. 
And this Condition annexed o2fyed to the uſe by the UI is now knit to the 
poſſeſſion which is transferred to the uſe by the ſaid Statute ; Although it 
may be objected that the Condition was annexed to the nſe, and now the uſe is 


extinct in the poſſeſſion, and by conſequence the Condition annexed unto it, 
as where a Seignoꝛp is gzanted upon Condition, and afterwards the Tenan- 
cy eſcheatz, now the Seignoꝛp is extinct, and lo the Condition annexed to it; 
But as to that, it may be anſwered, That our Caſe cannot be reſembled to 


the Caſes at common Law, but reſts upon the Statnte of 27 H. 8. ſcil, Ceſtuy 
que uſe, ſhall ſtand and be ſeiſed, deemed and adjudged in lawfull ſeiſin, eſtate 
and poſſeſſion of and in ſuch Lands to all intents, conſtructions, and purpoſes 
in Law, of and in ſuch like eſtates as he had in the uſe, and that the eſtate, 
right, title, and poſſeſſion fhat was in the Feoffee ſhall be clearly deemed 
and adjudged to be in Ceſtuy que uſe, after, ſuch quality, manner, foꝛme, and 


condition as he had inthe uſe : And therefoze in the common allurance by 
bargaine and ſale by Deed enrolled, ik ſtich allurance be made upon Condi» - 


tion, As in caſe of Moztgage, the poiſeſſion is not raiſed by the Bargainee, 
but by the Bargaine an uſe is raiſed to the Bargainee, and the poſſeſſton exe⸗ 
cuted to it by the Statute, and the Condition which was annexed fo the uls 
only is now confopned fo the poſſeſſion, and fo it hith been adjudged : 59 
if the Feoffces to uſe befo2e the Statute, had made a Leaſe foz life, the Lellee 
commits Taft, the Statute comes, now Cuſtay que uſe which was, ſhall 
have an Action of UWlaſt, as it was adjudged in Juſtice Sourhcotes Cale : 
Soa Title of Ceſſavit in the Feoffces ſhall be executed by the Dfatuts. 29 
if the King gꝛants to the Feoffees in uſe, a Faire, Market, oz Warrenzthsls 


things ſhall be erecuted by the Statute, as it was holden in the Caſe of Cla- 


rentius: As to ths Condition, They conceived, That tt is bzoken, foz where 
the Deviloz had allowed to the Device to diſcontinue koz life, to make a 
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CSimmes & Weſcots 
Caſe. 


Jovnture to his Uife,now ye hath exceeded his allowance, foz he mighthave 


made a Joynture to his wife in-deſeiſable by Fine upon a Gzant upon a 
Render fo2 life,.&c. But this Fine with the Pꝛoclamations is a Bar to the 
togmer entail which was created bythe Deviſe, and hath created a new en- 
tail; and the foꝛmer tail was barred by the Fine againſt the intent of the De- 
viſoz : Alſo by this Fine he hath created a new Remainder, lo as his Aſus 
enheritable fo this new entail, might alien and be unpuntſhed, which was as 
gainſt the meaning of the Deviſoz : And as to the Leaſe foz lives to the De⸗ 
fendants, the ſame is not any beach of the Condition, Foz that is warranted 
by the Statute of 32 Hl. 8 which enables Tenant in tail to make ſuch a leaſe, 
fo as it cannot be ſaid a L iicontinuance, which Anderſon and Periam gzans 
ted: But the Fine levyed after is a bzeach of the Condition, and then the 
Ne⸗entry upon the Leſſees, who hive their eſtates under the Condition is 
lawfull : As where the wife of 'the Feoffee upon Condition is endowed, and 
afterwards the Condition is bzoken, now bythe Re-entryof the Feoffoz, the 
Wower is defeated: And Shutleworth put this cafe, A Feoffment is mads 
upon Convition, That the Fecfee ſhall leaſe the Lands to A fo; life, and 
afterwards gꝛant the ReverſiontoB in Fee, the Feoſfoz may re-enter, foz 
vy this Con vepance he in the Ke ver ſion is immediate Tenant to the Lo2d, 
whore by the intended aſſurance, the particular Tenant ought to be. Puck- 
ering, Fenner, any Walmeſley confrary# And by Walmeſley, By this deviſe 
the uſe only paſſcth, and not the Lad it ſcife, (oz the Statute of 1 R. 3. ex- 
tends only to Aas executed in the life of Ceſtuy que uſe, and not to deviſes 
which are not executed till after the death of the Deviſoz, which ſee 4 Ma. 
Dyer 143+ Ir ivilians Caſe, See allo 6-E. 6. Dyer, 74. The Logd Bourchi- 
ers Caſe, but 10 H. 7, Ceſtuy que uſe deviſeth, That his Erecutozs ſhall ſell 
the Land, now by the ale of the Land in poſſeſſion, foꝛ the ſame is in a man⸗ 
ner an Ao in his life, fc2 the Uendee is in by Ceftuy que uſe, and here is a 
Condition. and not a Limitation, foz the nature of a Condition is fo dzaw 
back the eſtate to the Feotfoz, Donoz, oz Lefſv2, but a Limitation carryeth 
the eſtate farther : And he conceived, That the Condition is not bꝛoken by 
this Aa, fo2 the intent of the Deviſoz is purſued, fo2 his meaning was, 
That the wife (h:uld have a Joynture indefecible againft the Iſſue in taile, 
and that the inhcritance ould be pzeſerved; That both Chould be obſerved ; 
and he ſaid, that this Fine being levied by him in the Reverſion upon an 
eftate fo life, is not any diſcontinuance, but yet hall var the eſtate Tail. 
And the Juftices were clear of opinion, that the Condition is broken, and 
alſo that the intent of the Condition is bzoken, fez it might be, that Charls 
had iſſue by a fozmer wife, which by this Fine ſhould be diſinherited, anda 


new Entail ſet on foot againſt the meaning of the Deviſoz, &c. and afters 


wards Judgement was given foꝛ the Plaintiffe. 
Hill» 31, Elix. rot. 35 5. In the Kings Bench. 


"CCCCX. Simmes and Weſcots Caſe. 


Ia an Action upon the Cale, the Plaintiffe declared, That in conſidera⸗ 
tion, that he would marrie the Defendants Daughter, the Defendant pzo⸗ 
miſled, to give him 20. and allo to pꝛocure him all the con gzowing upon 
ſuch Lands, and to pꝛovide neceſſaries foz the wedding dinner, the Defen- 
dant did confefſſe the communication vetwirt them, and that he pzomiſcd to 
give the Platntiffe 20 l. ſo as he would pꝛocure a Leaſe of certain Lands 
to his Daughter foz her life, abſque hoc, that he pzomiſed modo & forma: 


The Jury found the pꝛomiſe of the 20.1. but not any other thing, it was mo⸗ 


ved in arreſt of Judgement, that the Aſſumpſic whereof the Plaintiffe hath 
g 2. 


declared, 
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declarod, although sit conſiſt of divers things, vet it is entire, and if the 


whole is not found; nothing is fond, and the Cale of 21 E. 4. 22. was cited 
touching variance ak Contract, as where an action of Debt is baoughtzupan 
a Contra of a hozſe, #d the Jury findaContract foz two hozſes, the Plain⸗ 
tiffe hall never have judgement ; on-the-other ſide it was ſaid, That the 
Plaintiffe ſhall recover damages 62 the whole that 1s found, 4 ſo2 the. 200. 
See 32, H. 8. br. Iſſue 90. In an action upon the Caſe, the Plaintiffe detis, 
red, that the Dekendant did pꝛomiſe to deliver four woollen cloathsz the De⸗ 
fendant pleaded,” That he vid pꝛomiſe to deliver four linnenzcloathes, abſque 
hoc, that he pꝛomiked, &c. the Jury found, That the Dekendant did po 
miſe to deliver two woolten cloaths, and the Plaintiffe did recover dama⸗ 
ges foz the two. So in Matt, the waſt is aſſigned in ſuccidendo 20 oaks, 
upon which they are at Iſlue, the Jury find but ten oaks, the Plaintiffe Gall 
have Judgement foz ſo much, and ſhall be amerced fo2 the reſidue, Gawdy 


Juſtice. Pere are ſeverall Aſſumpſits in Laſh, as Br. 5. Ma. Action ſurſe 


Cafe 108. a man in conſideration of a marriage aſſumes to pay 20 |, per an. 
num fo2 four years, two years incur, the party bzings an actton upon the 


cafe toz the arrearag?s of the two years. Wray in an acton upon the Caſe, the 


Plaintffe ought not to vary from his Caſe, as if a pzomiſe be g2ounded-upon 
two conſiderations, and in an action upon it, the Plaintiffe declares upon one 
onely, he ſhall never have Judgement, and here the Jury have not found 
the ſame pzomiſe. Clench, If pꝛomiſe be made to deliver a hoꝛſe and a Com 


and the Yoaſe is delivered, but not the Cow; the party ſhall have an Artion - 


foꝛ the Cow, but he thall declare upon the whole matter, and afterwaebs 
Judgement was given, quod quereis nibil capiat. per billam, - +57 
„„ 5 „ | [3 ES 1 EG 
Trin, 31 Hitz. In the Kings Bench. | 8 77 
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CCCCXE. Stile and Millers Caſe. - | 


A Parſon Leaſed all his Glebe Lands foz years, with all the pꝛolits and 
commodities, rend2ing 13 8.4. d. pro omnibus exactionibus & deman- 


dis, and afterwards lbelled in the Spiritual Court againf his Leffees fo: 
the Tithes khercok, the Leftee obtained a Pzohibition, See 32 H.8. Br, Dif, 
17. 8. E. 2. Avowry 212. Wray: Tithes are not things iſſuing ont of 


Lands, noz any ſecular duty, but ſpiritual, and ik the Parſon doth releaſe 
to his Pariſhioner all demands in his Lands, his Tithes thereby are not ex 
tin, and afterwards a conſultation was gzanted. = | 


Trin.31 Elig. rot. O02 In the Kings Bench. 


| CC CI. Lee and Curetons caſe. 


N Debt upon an Obligation, the Defendant pleaded non eſt factum, and it 

| was found fo2 the Plaintitfe, and Judgement given, æ afterwards the De- 
fendant bꝛought erroz,x aſſigned foꝛ erro2 that the Declaration was per ſcrip- 
tum ſuum obligat. without ſaying, hic in Curia prolat.to which it was anſwe⸗ 
red by Coke, that the ſame was but matter of fozm which a judgement ought 
not to be reverſed, foꝛ that the Clark ought to put in without inſtruction of the 
party, aud ſo it was holden in a caſe betwirt Barras and King, M. 29. and 30 
Eliz. Another erroz was alltgned, becautfe the judgement is entred, de fi- 
ne nihil quia perdonat. where it ſhculd be quod capitatur, although the Plea 
were pleaded after the generail pardon, and koz that cauſe the Judgemend 
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| 1 Fiſhers FDierſly and Nevels 
Caſe. 5 | Caſe. i £ 5 l 


was reverſed, fo2 ik the pardon be not ſpeciallp pleaded, the Court 
cannot take notice of it, as it was holden in Serjeant Harris: Caſe. 
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Irin. 31 Eliz- Jn the Kings Bench. 


rn tn enn. Lacy and Fiſhers Caſe, ä 3 
* he Dries! TN a Replevin, khe taking is ſnppoſed in S. Which-Land-is holden of the 
niit Mu Manno of Elthall, the Defendant made Conulang, as Wailicke of the 
brd cdi . Lo2d' of the anno? afozeſsid, and iſſue was taken npon the Tenure, and 
abs, the Vin it was tried by a Jury, out of the Viſne of Eſthall onely;” Tanfield, The triall Triall. 
wt 5 = is not good, foꝛ the tne ought not to have been tried by both Viſnes, F. and 
be. M * Eſthall, foz two things are in 1Nue. Ik it be holden, dz not. 2. It it be hol⸗ 
mies to pepzo: both places, and the opinion of the Ccurt was, That foz the manner of it; it 
dungs an an was not good, as if an iſlue be joyned upon common foz cauſe of victnage, 
Tanin pm it hall be tried by both Tenures, See 39 H,6.31. by Littleton and Danby, 
dumiſ be un and the caſe in 21 E 3.12. was cited ina per que ſervitia, the Pannoz was 
aufe dete in one county, and the Lands holden in another county, the Tenant pleaded, 
de Jury hen n that he did not hold of the Conuſoz, and that he was tried by a Jury of the 
liber ahoſeay county where the Land was, Dee 2 H. 4. Gawdy d:nied the book cited of 
*yarty ſhall hateu! 21 E. 3. to be Law, and the reaſon wherekoze the Viſne ſhall tome from botly 
matter, and a places, is becauſe it is molt likely, that both the Viſne may better know the 
er dillam. truth ok the matter, than the one onely. Another Exception was taken, be⸗ 
* cauſe the Cbnuſans (as it ſeems) is made acco2ding to the Alatute of 2 11 A 
P 8.19. and yet the party doth not purſue the laid Statute thi wich the whole : 
Bench. Conuſans: foz by the Statute in Avowry 2 Conuſans, Ihe party needs * 
not to name any perſon certain to be Tenant to the Land, '&c, no: to make 64019. 
5 eſe Avowry o2 Conuſans upon any perſon certain; and now in this Conuſans 
- hav he hath not made Conulans upon any perſon certain, but pet he bath named 
a perſon certain ts be Tenant, &c. and in as much as this Conuſans is not 
6, with all hen made, either accozding to the Common-Law, oz accozding to the Statute, 
; exa&ionby ks ik cannot be good, but that Exception was diſſallowed by the. Court, foz if 
"act againſt hüt the Statute remedieth two things, it remedieth one, and the Conulans made 
Sen, der 32846 in keꝛm as above, was well enough by the opinion of the whole Court. 
act things (ſul! 3 | 3 5 
wo pon: Trin.31 Eliz, In the Kings Bench. 
Zithes here | f 
J CC CCxlv. Dierſly and Nevels Caſe. 


Ns Bench, NP an Action of Treſpalle, the Defendant pleaded Non-guilty, and if be 
5 might give in evidence, That at the time of the Treſpalle, the Freehold 


was to ſuch an one, and he as his ſer vant, and by his Commandement.en- 
tred was the queſtionz and it was ſatd by Coke, That the ſame might ſo be well 
' | enongh, and ſo if was adjudged in Trivilians Caſe; fozif he by whoſe com⸗ 
led non ef hi mandement he entreth hath Right, at the ſame inſtant that the Defendant 
wor altelban entreth the Right is in the other, by reaſon whereof he is not guilty, as to 
b.claratio 1 the Plaintiffe, and Judgement was given accozdingly. 


Ju tow, 
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Mich. 29 and 30 Eliz. rot. 346. In the Kings Bench. 1 
Ccccxv. Savage and Knights Caſe. 


Wait of Erroꝛ was bꝛought upon a Judgement given in Leiceſter, in 

Debt. Tanfield aſſigned foz Erroz, becanſe in that ſuit there was not 

any Plaint, foz in all infertour Courts, the Plaint is as the Datginall at 

the Common-Law, and without that no P3zoceſſs can iſſue, and here upon 

this Reco2d nothing is entred, but onely that the Defendant ſummonitus fu- 

it, &c. and the firſf Entrie ought to be, A. B. queritur verfus C&c. Clench 

Juſtice, a Pleint ought to be entred befoze Pꝛocelle iſſuech fozth, and this 

Summons which is entred here, is not any Plaint, and foz that Canſe the 
Judgement was reverſed, | 


Error, 


Trin. 31 Eliz. In the Kings Bench. 
CCCCXVI. Rawlins Caſe. 


1 15 Wreſpalſe fog bzeaking his Cloſe by Rawlins, with a continuando, It was 
moved by Coke, that the Plaintiffe needed not to ſhew a Reg2efle to have 


Damages foz the continuance of the firſt Entry, ſcil. foz the mean pzofits, - 
and that appears by common experience at this dar, Gawdy Juſtice, what» - 
ſoever the experience be, JI wel; knero that cur books are contrary, and that 


without an Entry he hill not have damages foz the continuance, if not in 
caſe where the Term 02 cffate of the Plaintife in the Land be determined, 
and to ſuch opinion of Gawdy, the whole Court vid incline, but they did not 
reſolve the point, becauſe a Regzelſſe was pzoved, See 20 H. 6. 15. 
38. H. 6. 27. | 


Trin 31 Eliz, In the King: Bench. 
CCCCXVII. Harris aud Bakers Caſe, 


Accompt. N an accompt dammages was given by the Jury , and it was moved 
1. damages onght not to have been given by way cf damages, but the 
damages of the Plaintiffe hall be confidered by way ef Arrearagecs, but ſee 
collet and An- the Caſe, H. 29 Eliz. in the common Pleas, betwirt Collet and Andrews, 
arews Caſe, and ſee 10 H. 6.18, In Accompt the Plaini{tff; ſha!l count to his damage, 
but ſhall not recover damages, vide 2. H.7.13.21 H. 6. 26. The Pl-tntiffe 
wall not recover damages expeſly, but the Curt ſhall adde quoddam ir- 
crementum fo the Arrearages, Coke, It hath been adjudged, that the 
Plaintiffe ſhall recover damages ratione implacitationis, non Retentions. 


Dammages, 


CCCCXVII. Mich. 32 El. In the Kings Bench. 


Tue wows of the Statute of 32 H. g. cap. 37 of Rents are, that the 
1 of a Gzantce, of a Kent⸗ charge may diſtrain foz the arrear⸗ 
ages of the ſaid Kent incurred in the life of the Teſtatoz, lo lang as the 
Land chat ged doth continuc in the Seiſin oz poſſeſſion of the Tenant in De⸗ 
meſne, who ought immediately to have paid the ſaid Rent ſo behind to the 


Teſtatoz in his life, oz in the Sciſin oz poſſeſiton of any other perion oz = mw 
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of the Pannell, no challenge lieth, and thereupon the ſald- Lnights went 
from the Bar, and within a ſhozt time after, ſitting the court, they return, 
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ſons claiming the ſain Lands onely by and from the laid Tenant, by Pur- 


:chaſe, Gikt, oz Diſcent, in like manner as the Teſfatoz might o2 ought to 


have done in his life time. And now it was moved to the Court. If A 
g2ant a Renf-charge to B the Rent is behind, B dyeth, A infeoffeth C of the 
Lands in Fee, Who diverſe years after infeoffeth D, who divers years after 
enfeoffeth BE. It was holden by Walmeſey, Periam, and Windham Juſtice, 


againſt Anderſdn Lozd chief Juſtice, that E. ſhould be chargeable with the 


ſaid arrearages tothe Erecutoꝛs of A, but they all agꝛeed, That the Lozd by See before. 


Eſcheat, Tenant in Dower, 02 by the courteſte, ſhould not be charged, foz 


they do not claim in by the party onely, but alſo by the Law. 
Hill, 32 Bliz, In the Common Pleas 
CCCCXIX. Wigot and Clerks Caſe. 


N a Wait of Right by Wigot againſt Clark foz the Mannoz of D in Vir of 
the County of Gloceſter, the four Knights gladiis cincti did appear, and Os 
took their cozporall Dath, that tbey would chooſe 12, &c. ad faciendum mag- 
nam Aſſiſam, and by direction of the court they withdzew themſelves into 
the Exchequer chamber, and there did return in Parchment the names of 


the Recognitozs, and allo their own names, and at the day of the Return of 
the Pannel by them made, the 4 Kmghfs and 12 others were ſwozn ts trie 


the iſſue , and if was o2dered by the ccurt, That both the parties, ſcil. 


the Dematiwant-and the Tenant , oz their Attoznies, attend the ſaid 4 


Knights in the Exchequer:chamber, and fo be pzeſent at the making of the 
annell, ſo as each of them might have their challenges, fo2 after the return 


ned the Pannell witten in Parchment, in this fszm, Nomina Recognito- 
rum, &c. inter A. petentem, & B tenentem, and ſo [ef down their names, ſix 
other Knights, ten Eſquires, and four Gentlemen, and the Jufices did 
commend them foz their goad and ſuffcient Pannel, and thereupon a Venire 
facias was awarded againſt the ſaid parties. 


Trin. 30 Eliz, rot. 618. In the common Pleas. 
CCCCV XX Pory and Allens Caſe. 


He caſe was, That Leſſee fo2 30 years, lealed foz 19 pears, and then 
the firſt Lellee, and one B by Articles in waiting made betwirt them, 


1 l 
4» (hall count 9 did conclude and agzee, That the Leſſee fo2 19 years ſhonld habs a Leaſe 


ces of the court, that the ſame was not any ſurrender , and they alſo were of 
opinion, That one Termoz could not ſurrenzer to another Termoz. 


_ Trin.31 Eliz,r0t.321 In the commmon Pleas. 


CCCC XXI. Glanvil and Mallarys Caſe. 


. COLanvil was Plaintiffe in Audita Querela, againſt Mallary upon a Sta⸗ 


in Ken b tate Staple, faz that the connſo2 was within age at the time of the at⸗ — — 8 Que. 
7 15 11570 knowledging ok it, it was moved foz the Defendant, that the court ought not 
10 A 


— * c 


fe and Sa FEST and ö Wilmer and © 


Loves Caſe. 
Dudley and 
Skinners Calc 


Caſe. Sextons Caſe. Oldficlds Caſe. 


to hold J Plea ok this matter, r, becanſe there was no Rec92d of the Statute 
rematning here, and therefoze by Law he was compellable to anſwer it, &c. 
and a Pacſident was ſhewed 5 H. 8. where ſuch a pleading was allowed, and 
judgement given, that the Defendant eat fine die, vide 16 Eliz.Dier 332, 
Wut on the other ſide divers pꝛeſidents were ſhewed, that divers ſuch Waits 
had been ſhewed in the common pleas, as 30 Eliz. Loves caſe, and the 102d 


Dudley and Skinners caſe, and thereupon it was adjudged that the Action did 
well lye in this court. 


Mich. 32 Fliz, In the common Pleas. 


CCCCXXLI Pet and Callys Caſe. 


12 Debt upon a Bond foz perfoꝛmance of covenants the caſe was, JS byJn; 
denture covenanted with I D that ſuch a woman, viz. R. S. at all times at the 
requeſt and charges of 1. D. hould make, execute, and iuffer ſuch reaſona- 
ble aſſurances of ſuch Lands to the ſaid 1 D oz his heirs as the ſaid I. D. oz his 


- heirs ſhould reaſonably deviſe oz require, 1 D deviſed a Fine to be levied by 


Fxecntions, 


the ſaid Woman, and required her to come befoze the Juſtices of allile 
to acknowledge it, and the woman came befoze the ſaid Juſtice to that intent, 
and becauſe the ſaid woman at that time was not compos mentis, the ſaid Jus 
ffice did refuſe to take the Conuſans of the ſaid Fine, E this was averred in 
pleading in an action bꝛought upon the ſaid Bond fo2 per fozmance of Cove⸗ 
nants, where the bꝛeach was aſſigned in the not acknowledging of the ſaid 
Fine, and upon the ſpeciall matter the party did demur in Law, and the 
opinion of the whole Court was, that the condition was not bzoken, foz the 


woꝛds are generall to make ſuch reaſonable aſſurances which, &c. but if the wohnt alt 


woꝛds had been ſpeciall to acknowledge a Fine, there if the Juſtice doth rey 
fuſe to take ſuch acknowledgement, the Bond is fozteited, fo2 the party hath 


taken upon him that it Could be done. 


Mich. 22 Fliz. In the common Pleas. 


Wangkord and Sextons Caſe. 


1 Plaintiff had recovered againſt the Defendant i inan action of Debt 
and had execution: The Defendant after the dap of the Teſte of the 
Fieri facias, and befoze the Sheriffe had meddled with the execution of the 
Wait, bona fide foz money ſold certain goods and chattels, and delivered 


them to the buyers ; it was holden by the Court, that notwithſtanding the 


ſaid Sale, that the Sheriffe might do execution of thoſe goods in the hands of 


the buyers; foz that they are liable to the execution, and execntion once grant⸗ 
ed oz made ſhall have relation to the Teſt. of the Wait. 


Trin. 29 Eliz. rot. 27 15. In the common Pleas. 
CCC CxXIV. Wilmer and Oldfields Caſe. 


Debt upon a Bond, the Condition was to perfozm the Award of 1.S. Ke. 
the Arbitratszs make Award, That the Defendant befoze ſuch a day ſhall 
pay to the Plaintiff 1 0001.02 otherwiſe pzocure one A, being a ſtranger to the 
Bond fo be bound to the Dbligee foz the payment of 12 l. per annum to the 


plaintitfe foz his life, the Defendant pleaded the perſozmance of the Award 
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generally,the Wlainkitk alligned the beach of the award in this, That the ſaid 
A had not payd the ſaid 100 l. without ſpeaking of the canſe gf the award of the 
121. per annum, upon which the Dekendant did demur in law; it Was holden 
by the whole Court, that the Replication was good, foz the Award, as to 
the ſecond point was meerely void, as if no ſuch Award at all had been, be⸗ 


of the (00 J. the ſame is good, and {hall bind the parties, and the plaintiffe 
had Judgement fo recover, vide 21 E.4,75.18 E. 22,23, 


Mich. 31, ard 3 2. Eligerot. 8 14. In the common pleas. 
CCCCXXV. Fabian ad Windſors Caſe. 


[ N Treſpaſs foz2 entring into his houſe oꝛ Inne at Uxbridge, it was found by 


- cauſe A was a ſtranger to the Award and the ſubmiffion, but as to the point 


ipectal verdict, That the plaintiff leaſed to the Defendant the ſaid houle fo2 Leales. 


ſeven years, rendzing Rent at the Feaſts of the Annunciation of our Lavy 
and Saint Michael, &c. with condition, that if the ſaid Rent ſhall be behind 
by the ſpace of ten dayes,&c. that it ſhall be lawfull to the Leſſoꝛ to re-enter + 
And afterwards at the Feaſt of the Annunctaiton, 31 Eliz. the Rent was 
behind, and the tenth day after the Lefſo2 came to the laid Houſe a quarter of 
an houre befoze the ſun ſetting and demanded the rent in theſe wozds, J de- 
mand thaze pound ten ſhillings foꝛ a halfe years rent of this Youſe now due, 
and there continued untill the ſun wes ſet, but no rent was paid: But note, 
that the ATue was, If he came to the Bouſe halſe an houre befoze ſun ſet, 
and there confinned demanding the halfe years rent of the Pꝛemiſes due at 
the Feaſt of the Annunciation of eur Lady then laſt paſt : It was moved by 
Fenner, That upon this Uerdiq the 3Nue is not found foz the Plaintitf, i. 
the ICue was upon the halfe houre,x the quarter part of the houre was found, 
2. the Ine was, If the demand were of the Rent due at the Feaſt of the 
Annunciation paſſed, and the Uerdict is koz rent due at the time cf the de⸗ 
mand, &c. And it was the opinion of Anderſon, Periam; and Walmeſle 
That as to the firſt point the Uervict was good enough foz the Plaintiff ; 
Windham contrary : But it was agzeed by them all, That if in demand of 
rent (ut ſupra) the Leſſo2, o2 any on his part doth demand one penny moze 


n lefle then is due, oz in his demand doth not ſhew the certainty of the rent, 


and the day of payment of it, and when it was due, the demand is not good, 
fo2 a condition which goes in defeazance of an eſtate is odious in Law, and 
no re-entry in ſuch Caſe ſhall be given, unlefſe the demand be pzeciſely and 
ſtrialp followed. 


Mich. 22. Elis. in the common Pleas, 


CCCCXRV, Elmes and Medcalfes Caſe. 


T was hol den foz Law by the whole Court, That if one of the witneſſes 
after the Jury are departed from the Bar, doth repeat unto the Jury the 


ſame Evidence which he gave befoze and no moze, That that doth make the 


Uerdid to be void. 


Demand of : 


Ys Rent. 


Conditions 
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Aliah. 32 & 23 Elix. In the common Pleas. 


CCCCXXVII. Carter and Claycoles Caſe. 


| N EjeRione firmæ by Carter againſt Claycole, the Plaintiff declared upon 
Lcaſes. a Leaſe made by the Wardens and Fellowes of All-ſoules Colledge, 1. 
July, 10 Eliz. And it was found by ſpectall Uerdict, That Overden War, 
den of the ſaid Colledge, and the Fellows, &c. leaſed unto the Plaintiff, To 
have and to hold from the Feall of the Annunciation next following, to the 
end of twenty years, and made a letter of Attozaey fo one, to enter info the 
ſaid Mannez, and to ſcale and deliver the Deed of the ſatd Leaſe in their 
names tothe Plaintiff, who by fozce thereof entred into part of the demiled 
P2emiſes, and there did ſeale and deliver the lame, &c. Wut it was not 
found that any rent was reſerved thereupon; And ik this Leaſe were good; 
Then the Jury found foz the Plaintitt, but ik not, then koꝛ the Defendant : 
Cooper Serjeant, It hath been objected, That this Leaſe being but foz 
twenty years, is not warranted by the Statute of 13 Eliz, Cap. 10, Foz the 
wozds of the Statute are, Other then koz the term of 21. pears, as to that, Jt 
was not the intent of the Statute, but only fo abzidge the gzeat and long 
Leaſes heretofoze made by Colledges, and to limit ſuch Leaſes fo a certain 
meaſure of time, ut ſupra, fo2 twenty one years oz thꝛee lives, & non ultra, 
but on this fide as much as they would, which was g2anted by the whole 
Court: Another matter was becaufe it is not found, That the due rent was 
reſerved upon the ſaid Leaſe (accuſtomed yearly rent oz mo2e) and pet the 
ſame is good enough, foz if the other party will take advantage of ſuch defect 
he ought to ſhew the ſame, otherwiſe it ſhall be intended, becauſe it is found t boch Land 
that ſuch Leaſe was made, that it was made accozding tothe Statute: Foz tbicienag ; A mW} 
ik a man is to make title to himſelfe by a conditionall Leaſe, he is not fo plead — mapu andbel 
the condition, but only the Leale, and ik the other party will defeate the bn hingsan Attn 
Uscaſe by the Condition, he thall ſhew the-ſame. And in this Cafe, The m zue 
Defcndant alſo ought to have ſhewed the Statute, by which ſuch defective ano the Dich 
Leaſes are made void: Allo it hath been objected, That by the Statute of Wkly he W dtn a. 
18 Eliz the third part of the rent cught to be reſerved in Cone, and here is unf. 18E.4 
not found any-Cozne, as to that, It is to be conſidered, That the laid Sta⸗ wahr ende 
Sbeclall Sta. küte is not a generall Law, whereof the Judges are bounden to take natite, "Hit commandment 
bon but it onght to be pleaded, fo2 it extends but to foure places, viz. Cambridge, e u bang 6, 
ght to | | t & hahn ch 
de pleaded, Oxford, Wincheſter, and Eaton, and therefoze ſuch a Statute ought to be Gi Letehe ms 
pleaded, 02 given in Evidence, and found by Uerdict: As where a man J ok 
pleads a generall pardon, in which divers perſons are excepted, he ought to- Pate lace 
vlean it ſpecially, and ſhew, that he is not any of the perſons excepted, 8 E. 4. 
7. 28 H. 7. So ſpeciall cuſtomes onght fo be pleaded, Gavclkind, Bozough⸗ 
Engliſh, 21 E. 4. 55, 36. The King g2ants to the Cittizens of Norwich, &c. 
And afterwards by act ok Parliament, all their Wiberties, &c. are confirmed - 
by a generall confirmation to all Cities and Bozoughs, this is a ſpectall. ad, 
and gught : to be pleaded; by Brian, 59, 13 E. 4.8. The Log Saies caſe, an 
ac cf Parliament, That all Cozpozations made by the BING, H. 6. ſhall be 
poid, is a ſpeciall act, and ought to be pleaded: And ſee 28 H. 8. 27. & 28. 
Dyer. If the Statute of 21 H. 8. cap. 13 Pk Lands kaken to Ferme by Er⸗ 
cleſtaſticall perſons by a ſpectall Law: Yelverton contrarp; The Statute 
of 13 Eliz, is a ſpeciall Law and ought to be pleaded, but the Statute of 13 
Eliz. is a generall Law which now ſee Hollands caſe, 39 Eliz. and Damports 
caſe, 45 Eliz. And this act of 13 Eliz. is generall in reſvect of time, fo2 it ex⸗ 
tendeth to all time after (from hencefozth) and to all perſons to whom ſuch 
Leaſes hill be made, the wozds of the Statute are, ſcil. To anp dai 8 
perſon 
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perſons, in reſpect of perſous who thail leaſe, all ſ pirituall perſons: Gene⸗ 
rall in reſvect of the end, which is the maintenance of learning Which extends 
to the common p2ofit, &c. Drew Serjeant, That this act of 13 Eliz. is ge- 
nerall in reſpcc of reftraint only, but extends only to ſpirifnali perſons, and 
therefoze ought to be pleaded, fox otherwiſe the Tourt ſhall not take notice of 
it; As the Statute of 23 H. 6. of Sheriffs ought to be pleaded, which ſee in 
the Caſe of Dive and Manningham, Plowden, 64, 65. And although the Sta⸗ 
tute ought not to ve pleaded, Pet this Leale is not votd againſt the Mar⸗ 
den who made it, but agatnft his Succefſoa, although no rent be reſerved up- 
on it, notwithſtanding that the percloſe of the Statute be (utterly void and 
ok none effec; to all intents, conſtruckions, and pur poles) Bo upon the Sta⸗ 
tate of 1 Eliz. concerning Leaſes made by Biſhops, the Law hath been ſo ta⸗ 
ken in the caſe of the Biſhop of Coventry and Leichfeild upon a Gzant of the 
next Avopdance, That although it doth not bind the Succellozs, pet it ſhall 


bind the Gzafitoz himſelfe : Do here this Leaſe being made by the pꝛeſent 


Warden and Fellowes of the Celledge afozeſatd, although it be not lutlici⸗ 
ent to bind the @uccefſoz, vet it ſhall bind the Warden who made the Leaſe, 


puckering contrary, And as to the caſe of 13 E. 4.8, the reaſon there is, be, 


canſe there is an Exception in the laid Statute of divers Gzants made by 
Ring H. 6. and therekoze the ſaid Act ought to be ſpectally pleaded ; And ſee 
34 H. 6. 34. by Priſoit ; But in this Act of 13 Eliz. there is not any Ercep- 
tion, and although it be a generall Ac with a Reftrainf, pet ſuch an Act 
ought not to be pleaded, and therefoze 27 H. 8. 23. In an action upon the Stas 
tute of 21 H. 8 fo taking of Lands to Ferme by ſptrituall perſons, he need 
not make mention of the Statute:! And akterwards, the Juſtices did adviſe 


upon this point, whether the Leaſe be ſo void, That it be void againſt a ſtran⸗ 


ger: Do as the Defenvant who doth not claime under the Colledge, and who 
hath no title to the Land may avoid it, And Periam Juffice denyed the 
Caſe put by Puckering ; A moz2gages Lands o B upon a uſurous contract 


fo2 one hundꝛed pounds, and befo:e the day of payment B is ouſted by C, a- 
gainſt whom B bzings an Action, C cannot pload the Statute of Uſury, foz he 


hath no title: Foz the eſtate is void againſt the Moꝛztgagoz. Another Exs 
ception was taken to the Declaration, becaule the Plaintiff hath declared, 
upen a Leaſe by the Warden and Fellowes, without naming any name of the 
Warden, 13 E. 4. 8. 18 E. 4. 8. In Lreſpaſſe.the Defendant doth juſtifte, 
becaufe that the Free-hold was in the Dean and Chapter, and he as Servant, 
and by their commandment entred; And Exception was taken fo that 
Plea, becauſe he hath not ſhewed the name ol the Dean, ſcil. the pꝛo per 
name: »So if a Leaſe be made by Dean and Chapter in thele wozds, Nos 
Decan. & Capituli, the ſame Y eaſe is void, which was g2anted by the Court: 


and 12 H, 4. 251. A P2zovolt gzanted an Annuity by the name of Provoſt of 


ſuch a Colledge, without any name of Baptilme, and afterwards, the Gzan⸗ 
tee bzought a Wyit of Annuity againſt the Succelloz of the ſaid Pzovoſt ; 
and by Hull, The Writ is well enough, but the Chriſtian name ought to be 
ſet down in the Mit: Do here, becauſe that the name of Baptiſme of the 
Warden is not in the Declaration, the Game is not good: But the opinion cf 
the whdle Court was, That the Declaration is good enough. and they did re- 
Ive eſpecially upon the Book of 21 E. 4. 15. 16. Where Debt is brought by 
the Dean and Chapter without any Chriſtian name, and the Mit holden 
good: Anderſon : It ſtands with reaſon, That fo2 as much as the Colledge 
was tnce2pozated by the name of Warden and Fellowes, and not by any 
Chriſtian name that they may purchaſe, and leaſe by ſuch name without any 
Chriſkian name, and may be impleaded, and implead others by ſuch name, 
and as the Fellowes in ſuch caſe need not to be named by their Chriſtian 
names, no mo2e ought the Warden : But of a Parſon, Micar, Chauntry 
P2:citt, it is otherwiſe, foꝛ in ſuch caſe the name of Waptilme onght to be ads 
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ded: It was allo objected, That becauſe the Letter of Attozney was tom 


ter in tho Panno2, and all the Lands and Lenements of the Colledge in ſuch 
a Towone, and to ſeal the Indenture of Leaſe in the name of the Wellozs, and 
ey deltver it to tye Platatiff as their Deed, now the Attozney tn executing ot 
this Warrant hath not parſued it, koꝛ he hath only entred into the Lands, buf 
it is not found, that he enkred into the Bannoz,and ſo the Leaſe is void: And 
it was ſaid by Putkering g, That tf A leafe two Acres in two ſeverall Counties. 
rendzing {oz the one Acre ten ſhillings, and fo2 the other Acre ten hillings, 
and mak: a Letter of Attoznep to make Livery in both, ik the Attoznep en, 
treth into one Acre, and makes Livery, the ſame is void, foz the Attozney 
hath not purſued his authozity; fox peradventure J would not have leaſed the 
Acre whereof Ltbery is made fo2 ſuch rent of ten ſhillings, being perhaps of 
gzeater value, but with the other Acre which was of lefler value, and ſo the 
miſ-executing of my warrant ſhall pzejudice me: Windham, Perhaps if 
one entire Rent had been reſerved out of both Acres, it may be that by the Lt, 
very in one Acre, all is void; But by Puckering one entire Rent cannot 


be reſerved upon ſuch a Leaſe of two Acres in ſeverall Counties: Walmeſley 


denyed the Cale put by Puckering, foz the anthozity is executed well enough, 
fo2 it doth not appeare upon the Verdict, but that the Colledge was in poſſeſs 
Lion at the time of the Leaſe made, and then there needed not any lach En⸗ 
try, but the biire ſealing and delivery. of the Attoznep is good enough: And 
alſo it doch not appeare by Uerdict, That the Colledge hath any Mannoz, and 
therefoze, it Gall be lo intended, and then the caſe is no other but that, A 
man leaſeth a Bannoz, and certain Lands in D, and makes a Wetter of At 


tozney to make Livery of them, where he hath nothing in the Bannoz, and 


the Attoznep makes Livery of the Land without medling with the Mannoꝛz, 


the ſame is a good Livery, and the authozitp ducly executed: But if it had 


been erprellely found, that the Tolledge had ſuch a Hannoz there, then the 
Entry in the Land only, wikhout medling with the Mannoz, and the Livery 
made accozdinglp ſhould not be good: But pet afterwards he ſeemed to be 


of other opinion. And as to that which bath been objected, That the Leaſe 
is void to all infenfs and purpoſes accozding to the wv2ds of the Statute 


( F62by ſome it cannot be reſembled to the caſe cited befeze, of the Biſhop ol 
Coventry aad Leichfeild, that ſuch a Gꝛant ſhould bind him and not his Suc⸗ 
ce ſſoʒs) foꝛ if this Gaant i in our Caſe ſhall not be void pzeſently, it ſhall never 
be voir;foz the Colledge never dyeth, no moze then Dean and Chapter, Mapoz 
« Commonalty:to that it was anſwered by Drew, That although there be ſome 
difference betwirtlluch Cozpozations, x that the wozds of the Statute are ge⸗ 
nerall (votd to all intents,conffrudions,+ purpoſes) yet they thall be conffrn/ 
ed acco2ding to the meaning of the makers of the Ac, whole ſcope was to pꝛo⸗ 
vide fog the Succefloꝛzs, and not fo2 the pzeſent Incumbent, and to the utter 
impoveriching of all Succeſfozs,without any reſpect to the party himſelk, as it 
appeareth by the pꝛeamble of the ſaid Statute, where it is obſerved, That by 
long and unreaſonable Leaſes, the decay of ſpirituall livings is pꝛocured, foz 
the remedying, and pzeventing of which long Leaſes this Act was made, and 
that the Succeiſo2s ſhould not be bound thereby : And theſe Leaſes are not 
voi d, ſimpliciter ſed ſecundum quid, i. e. as to the Succeſſozs: As upon the Stas 
tute ef 11 H. 7. cap. 20, «Diſcontinuances made by weomen, &c. ſhall be 
void and of none effec, pet ſuch a Diſcontinuance made is good againſt the 
woman her lelke: Mo upon the Sfatute of 1 Eliz. concerning Bilhops ; See 
now Coke, Lincolne Colledge Caſe, 37 Eliz, in the thzee Repozts, 60, A Leaſe 

made by Dean and Chapter not warranted bythe laid Statute, tall not be 
void untill after the death of the Dean who was party to the Leaſe : : Do ups 
on the Statute of 13 Eliz. of fraudulent Conveyances, ſuch fraudulent Con⸗ 
veyance is not void againſt the Gzantoz, but againff fhole who are p20vided 
fo2 by the ſaid Statute, and that the Leaſe in the painctpall caſe is not wy 
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but voidable, all the Juſtices agreed to be avoided by the Colledge, oz any 
other who claim by it, and by Anderſon, if ſuch a Leaſe ſhould be void, then 
gaeat miſchief would fall to the Colledge foz whole benefit this Statute was 


made, fo2 if ſuch Leaſe be made rendzing a (mall Rent, then if befoze the 


defec be found oz eſpied, the Rent was arrear-, the Colledge could not have 
remedy fo2 the ſaid Rent: Alſo by Periam, ſuch a Leſſee might have an A- 
gion of Treſpaſſe againſt a ſtranger, who enfreth upon the Land, which 
pꝛoves that the Leaſe is not void, but voidable, and afterwards notwithſkan, 


ding all the Dbjections, Judgement was given foz the platntiffe, and ths 


chief authority, which moved Periam Juſtice to be of ſuch opinion, was Le- 
mans caſe cited befoꝛe, 28 H. S. Dyer 27. where a Leaſe was made to a Spiri⸗ 


5 b tual perſon againſt the Statute of 21 H. 8. and a Bond o2 Obligation foz pers 
1 


tozmance of covenants , and thercupon an Action was bzought , and the 
plaintiff therein had Judgement and recovered, which could not have been 


hl if the Leaſe were utterty void againſt the Welloz and Leſſee, as the very 
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0 and died, Andrews the Defendant took to wife the wile of the Deviſoz, the 


| wo2ds of the Statute are, and although it is not alledged in the book, that 


that was any cauſe of the Judgement, vet in his opinion it was the gzeatell 
cauſe of the Judgement in that caſe. | 


iS 


Paſch.35 Eliz, In the common pleas. 


CCCCXXVIII. Bighton aud Sawles Caſe. 


ſ Nan Action upon the caſe , it was agzeed by the whole Court, That 
where Judgement is given, that the plaintiff ſhall recover, and becauſe 
it is not known what damages, therefoze a Wait ifſueth to enquire of the 
damages, That the ſame is not a perfect Judgement befoze the damages rg. 
turned and adjudged, and thereloze they alſo agzeed, that after ſuch award, 
x befoze the damages adjudged that any matter might be ſhewed in Court in 
arreſt of the Judgement and by Periam Juſtice, the difference is, where dam⸗ 


ages are the !pzincipall thing to be recovered, and where not; foz if damages 


be the pꝛincipall, then the full Judgement is not given untill they be returs 
ned, but in Debt where a certain ſum is demanded it is otherwiſe. 


Paſch. 33 Eiiz. In the com mon Pleas. 
cc cxXxIX. Maidwell and Andrews Caſe. 


F Aidwell bzought an Aion of Covenant agamft Andrews, and the Caſe 
VI was this, That R. was leiſed of Lands, and leaſed the ſame foz life, 
Rent ; and afterwards deviſed the Reverſion to his wife foz life, 


TDeviſce of the Reverſion, afterwards Andrews bargatned and ſold the ſaid 


1 Reverſion to one Marland and his heirs during his own life, and afterwards 


gzanted the Rent to the Plaintiffe, and covenanted that the plaintiffe ſhculd 


enjoy the ſaid Rent during his Term, abſque aliquo legitimo impedimento 


of the ſaid Andrews his Heirs oz aſſigns, o2 any other perſon, clatming from 


1 the ſaid Marland. Marland died ſeiſed, and the ſams deſcended to B. his 
+-| heir, and the bzeach of the Covenant was aſſigned, in this, i. in the heir of 


70 Marland, who hath the Rent by reaſon of the Gzant of the Never ſion to 
{ Marland ut ſupra, the Defendant pleaded the Gzant of the Reverſion to 


Marland, per ſcriptum (without ſaying, Sigillo ſuo ſigillat. & hic in Cuaiz 


1 prolat.). abſque hoc, that the ſaid Re ver ſion and Rent deſcended to B. and 
thereupon the plaintiffe did demur in Law, and the cauſes of the Wemur⸗ 


rer were aſſigned by Yelverton Serjeant. 1 The Ozant of the Reverſion 
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Caſe, 


is pleaded per ſcriptum, and he doth not ſay (ſigillat.) foz a Reverſion can, 
not pale without Deed, although if be gzanted but foz years, and a bars 
w2iting is not a Deed without ſealing ok it, and therekoze the pleading ought 
to be per ſcriptum ſuum ſigillat i oꝛ per factum ſuum; foꝛ factum ſuum implies 
the enlealing and deliverie. 2. It ought to be pleaded hic in Cur.prolat. foz 
tie Court is to ſee ſuch Deed, to the end they may know, ik it be a lawfull 
Deed, without raſare , interlining oz other defects. 3. The Defendant 
hath traverſed-the'Deſcent, where He ought to have traverſed the dying ſei⸗ 
ſed, fo2 of every thing deſcendable, the dying ſeiled is the ſubſtance, and 
the Deſcent is but the cffect : And although the G2ant of the Reverfion was 
but foz the life of the Gzanto2, vet the eſtate gꝛanted ts deſcendable, as 27 
E.3-31. Tenant by the Courteſie leaſeth his eſtate to one and his heirs, the 
Gzantoꝛ dicth, his Heir entreth, and a good Bar againſt him in the Rever- 
ſion, and ſee 14 E. 3. Action 56. Annuity g2anted to one and his Yeirs foz 
the term of another mans life, the Gzantoz dieth, living Ceſtuy que aſe, the 
Heir of the G2anto2 bzings a wait of annuity, and it was holden Paintai⸗ 
nable, and he ſaid, that where the dying leiſed is confeſſed and avoided by the 
other ſive, there the Deſcent is traverſable, and not the dying ſeiſed, and 
that we the Caſe betwirt Vernon and Gray. In an Avowey Vernon con⸗ 
veveb the Land from the Lozd Powes, to him as next Heir to him, becauſe 
the L£25 Powes died leiſed in his Demelne as of Fee without illue, and 
the Plaintiſt conveyed from the ſaid Lo2d Powes by Deviſe, and traverſed 
the Deicent to the Avomant, fo2 the dying leiſed was confefſed and avoided 
by the Devile, 22 Eliz. Dyer 366. See 21 H.7.3:. In Dreipaſſe the Des 
fendant ſaith, That T was ſeiſed, and dyed ſeiſed, and that the Land des 
ſfcendcd to him as Son and Peir, and that he enfred, the Plaintiff ſatd That 
J was ſetſed, and took to wife K, and they had iſſue the Plaintiff, and dyed 


ſeiſed, and the Wand deſcended to him, and traverſed the Deſcent fo the 


Covenant, and although it is not alledged, that the Land deviſed, is ;holden 


Defendant, and ſee Sir William Merings Caſe, 14 H. 8.3 2, 23. But if the 
par ties do not claim by one and the lame perſon, oz the dying ſeiſed be not 
confeſſed and avoided, there the dying ſeiſed ſhall -be traverſed, and not the 
Deſcent. Glanvil Serjeant, Be the Bar 1nſuffictent oz not, ifthe Decla⸗ 
ration be not ſufficient, the Plainfiffe ſhall not have Judgement, and here 
is not any beach of Covenant,viz. that the Plaintiff ſhall enjoy if, with⸗ 


out any lawfnll impediment of the Defendant, his Yeirs oz Aﬀignes, oz a⸗ 


ny clatming by Marland, and then if the Heir of Marland cannot make any 


lawfull claim, then there is nof-any bzeach of Covenant aſſigned, and he 


ſatd becauſe it is not ſhewed, that the Land ts net holden in Socage, the De- 


viſe is not good, foꝛ it may be that the Land is holden in Capite: but admit the 


Devile good, that when Andrews bar gains and ſells unto Marland, and the 
Tenant never atturns, then nothing paſſeth, and then the Heir of Marland 
c innot make any lawfull claim oz lawfull impedimer t. Periam Juſtice, Here 
Marland was aſſignee of Andrews, and 1f he oz his Heir make claim, al⸗ 
though that the aſſignment be not ſuffictent in Law, pet becauſe he hath co- 
lour by this alignment. his claim is lawfull, and ſo there is a bzeach of the 


in Socage, yet the De viſe is good fo2 two parts of the Wand. Anderſon 
Juſtice, If it be good but fo2 two parts, then is the Reverſiori appoztioned, & 
the Rent deſtroped, and ſo Marland hath not any Kent by his purchaſe of the 
Reverſion, and fo he cannot lawfully diſkmb the Plaintiffe, the Law doth 


create his appoztionment, which gzows by the Deviſe, and therefoze the 


Rent ſhall not be deſtroped, but ik it had been done by the Act of the party, 
it had been otherwiſe, and J would willingly hear, if the Heir of Marland 
be aſſignee of Andrews, fo; otherwiſe he is not within the wozds ok the Co⸗ 
venant, foz Marland hath an eſtate to him and his Yeirs foz the life of ano- 
ther: now after the death of Marland, his Heir is a ſpectall occupant, = 
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|, mance of the Covenants, and the Plaintiff doth demur generally upon it 
> without ſewing cauſe of Demurrer; Judgement ſhall be given accozding 
to the truth cf the cauſe, koz that default in pleading is but matter of fozme, 
and is atded by the Statute of 27 Eliz. But if any of the Covenants be in the 
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vi. H, 26 Eliz. Rot. 560. in the Common Pleas, ſuch an Yetre ſhall not 


hape his age. 


Paſch. 23 Elix. In the common Pleas. 
CCC XXX. Oglethorpe and Hides Caſe. 


Debt upon a Bond foz the perfo2mance of Covenants, it was holden bp _ _ 
the whole Court, That if the Defendant pleaded generally, the perfoz- > 


disjunctive, ſo as it is in the Election of the Covenantoꝛ to doe the one oz the 


other, then it ought to be ſpecially pleaded, and the perfozmance of it, fo2 


otherwiſe, the Court cannot know What part hath been perfozmed. 
Mich. 32 Eliz. In the common Pleas, 


_ CCCCXXXI. Tracy and Ives Caſe. 


N Dower by Margaret Tracy againſt Ive, the Caſe was, That John Finch Dees 


was ſciſed and enfecffed Shipton and others of two parts of the Lands to the 
uſe of himſelfe and the Dekendant his then wife, and their heirs koz ever, 
with Condition, That ik his ſaid wife did ſurvive him, the ſhould pay ſuch 
ſums of mony not exceeding two hundꝛed pounds, to ſuch perſons which the 
Feoffo2 by his laſt will ſhould appoint, and afterwards he declared his Urill, 
and thereby. appointed certain ſumms of mony to be paid to divers perſons, 
amounting in the whole to the ſum of ene hundꝛed and fifty one pounds, and by 
his faid Will deviſed the reſidue of his Lands to divers of his Kind2ed, has 
ving no iſſue, and dyed, The wife marryed Tracy, and they bzought Dower 
againſt the De viſees, who pleaded the Feoftment akozeſaid, and averred the 
ſame was made fo2 the Joynture of the Demandant; And becauſe that no 
other matter oz cirtumſtance was pꝛoved to verifie the Averment , the 
Court incited the Jury to find koz the Demandant, which they did accoz⸗ 


dingly. 
Aich. 32 Eliz. In the Common Pleas 


CCCCXXXII. Bond ard Richardſons Caſe. 


9 I Ber upon a Wond, the Cendifton was fo pay a lelfer ſum ſuch a day, Debr. 


and at ſuch a place, the Defendant pleaded payment accoꝛding to the Ton- 


, f dition, upon which they were at illue; And it was found by Uerdict, That 
the lefler ſum was paid ſuch a day beſoze the day contained in the Condition 


of the Bend, and then received, and upon this Uerdica Judgement was gtven 


; fo2 the Plaintie, fo2 the day is not materiall, noz the place, but the payment 
ts theſubiiance, — \ 
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Trin 32 Eli. In the common Pleas, 


CCCCXXXIIIL. Marſhes Caſe. 


Dods came to a Feme covert by Lrover, and ſheand her Husband did 
convert them to their own uſe, it was holden per Curiam, That the 
Action upon the Caſe, ſhall be baought againſt the Yusband & Mile, and net 
againſt the Yusband only, foz the Action doth ſound in Treſpaſſe, and it iz 


not like unto Detinue, koz upon a Detainer by the Wife, the Action lyeth a, 
gainſt the Yusband only. 


Trin. 32 Eiiz, In the commmon Pleas. 
 CCCCXXXIV. Corbets Caſe. 


A N Action of Debt was b2onght by Daginall Wait againſt an Admi⸗ 
niſtratoz in another County, then where the admiſtratoz was commo- 
rant, and befoze notice of the ſuit, he paid divers debts of the Inteſtate 
due by ſpecialty, and ſo he had not Alſets to pay the debt in demand, having 
Aſſets at the day of the Teſte of the Dziginall ; And now, the Defendant 
appearing, pleaded this ſpectall matter, and concluded, ſo he had nothing re, 
maining in his hands: Aad it was holden per Curiam, to be a good Plea, 
Dee 2 H. 4. 21. 22. | © a . | = 


y 


Mich. 32 Elix. In the common Pleas. 5 
CCCCXKXXV. Gillam and Lovelaces Caſe. 


Atharine Gillam, Adminiſtratrix of John Gillam bzonght Ejectione firmæ 

againſt Leonard Lovelace, and upon not guilty pleaded, It was found 
fo the Plaintiff; It was moved foz the Defendant in arreſt of Judgement, 
That the Declaration was net good becauſe the gzanting of Letters of Ad- 
miniſtration is (et fozth in this manner, viz. Adminiſtratio commiſſa fuit 
Querenti per Willielmum Lewen Vicarium generalem in ſpiritualibus Epi. Rott. 
Without averr ing, that at the time ok the En of the Letters of Admi⸗ 
niſtration, the Biſhop was in remotis agendis, foz a Biſhop pzeſent in Eng- 


land cannot have Vicarium: But as to that, It was ſatd by the whole Court, 


That the Gicar generall in Spiritualibus, amounts to a Chancelloz, foz in 
truth the Chancelloz is Uicar generall to the Biſhop: Another Exception 
was, becauſe the Declaration is not Epi. Rott. loci illius ordinarij, but that 


was not allowed, foz all the Pꝛeſtdents, and the courſe of the Court is, That 


by way of Declaration ſnch allegation needs not, but by way of War it is ne⸗ 
ceſfary: Another Exception was taken, becauſe the Plaintiff hath declared 
pf an Ejectment, and alſo, quod bona & catalla ibidem invent. cepit, &c. 
And here, in the Uerdict, the damages, as well foz the Eiectment, as foz the 
Goods and Chattells, are entirely taxed: It was adjozned. | 
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and Rockwood, &c. and ſaid, That A was ſeiſed of the Lands, and 6 Eliz. 


enfeoffed certain perſons in fee to the uſe of his laſt Will, by which he willed, 


25 Grecves Kempton and « Leigh and Okelies and 313 
Seat: Coopers Caſe, . _ Chriſtmas Caſe. | 
Mich 32. Eliz, In the common Pleas. 
CCCCXXXVI. Greeves Caſe. 
1 N a Replevin, the Defendant made Conuſans of Wayliff to one Greeves 3 
eplevin, 


that his Feoffees thould ſtand ſelſed of the ſaid Lands, untill the laid Greeves 1... 


had levyed of the pzofts ofthe laid Lands, the ſum of one hundzed pounds: 
It was objected againſt this Conuſans, that here is no deviſe, fo2 A at the 
time of the deviſe had not any Feoffees, but the Exception was diſallowed by 
the Court: And they cited the caſe of 15 Elz. Dyer, 323. Lingens cale, 


A made a Feoffment in kee to his uſe, and afterwards deviſed that his 


Fecffees ſhould be ſeiſed to the uſe of his Daughter, that the lame was a good 
de vile ok the Wand: Dee 29 H. 8 Br. Deviſes, 48. 


Mich. 318 32 Eliz. In the common Pleas; 


CCCCXxXXVII. Kempton ard Coopers Caſe, 


N Trelpalle foꝛ bꝛeaking ok his Cloſe, the Defendant pleaded, that befoze 
this he had bꝛought an Ejectione firm againſt the now Plaintiff and reto⸗ 
vered, and had execution, &c. Judgment if Action, &c. And by Periam, 
Windham and Anderſon Juftices, the ſame is a good Bar, and the concluſion 
of the Plea is alſo good, Judgement ik Action, without relyiag upon the 
Eſtoppell. 


Mich. 32. Elix. In the Kings Bench. 
CCCCxXxXVIII. Leigh and Okeley and Chriſtmas Caſe. 


> Liphe Leigh Fernicz of the Queen of a Wood called Meerherft Wood in 
Warpleſden in the County of Surrey, bzought an Action of DTreſpaſle a⸗ 
gainſt Henry Okeley and Robert Chriſtmas foz bzeaking ok the ſaty Wood, 
and therein entring and cutting down of two hundzed loads of Wood, and 
carrying away the lame, &c. The Defendants pleaded, And befoze the time 
in which the @reſpaſe was ſuppoſed, &c. That Ring H. 8. was ſeiſed of the 
MBanns2 of Warpleſden,whereof the ſaid Wood was parcell of which Mannoz 


Barr, 


a Cloſe called Withybod containing eleven Acres, eidem boſco adjacent, Cuſtome: 


was parcell, and that the ſaid Wood is, and time out of mind, &c, was cloſed 
and ſeperated with Hedges and Ditches, from the laid eleven Acres 
which ſaid Wedge and Ditches, per totum tempus prædict. fuerunt & ad 
huc ſunt prædict boſco ſpectant. & pertinent. And that the ſaid eleven 
Acres are, and time out of mind were cuſtomarp Lands parcell of the Bans 
no2 afozeſaid, and demiſed and demiſable in Fee⸗ſimple; And that the laid 
King H. 8. at a Ccurt holden, 38 H. 8. by his Steward demiſed the ſaid ele⸗ 
ven Acres by copy, to John Goring and his Heirs, and that within the ſaid 
Mannoz there is this Cuſkome, That every Coppholder, Tenatit of the ſaid 
eleven Acres, &c. have uſed and accuſtomed, per ſe vel ſervientes ſuos per eo- 
rum præcept. ſuccidere, capere,& aſportare ſubboſcum in prædict. boſco in quo 
&c. pro reparatione prædictorum ſepium & defenſionum inter prædict. boſ- 


cum in quo, &c. and the ſaid eleven Acres, &c. quandocunque exdera ſepes 
& defenſiones in decaſu extiterint, and ſhewed further, That at the time cf 
che 


Qi 
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the Zreſpaſſe, &c. the ſaid Hedges and Fences were in decay, and lo juftis 
fied : Upon which the Plantiff did demur in Law: Jt was argues by 
Godfrey, That the Pzeſcrip:ton is not good, foz it appeareth, That this 
cuſtomary Land is contigue adjacens, to the laid Wood, i. Where the Trel⸗ 
patſe was done: And of common Right the making of the Hedge doth apper⸗ 
fain tothe Dwner of the Good: And the Peclcription is no moze, but ta 
take wood in the Lands of another, avjoyning to mp Wand fo make the 
Hedges cf the ſane Land in which the wood groweth, which cannot be a good 
Paeſcription, fo2 it ſounds in charge, and not to the pzofit of him who PÞye- 
ſcribes ; WYLh ſee 22 E. 3. Preſcription, 40. Lreſpallſe againſt an Abbot, 
becauie here the Plaintiff was Farms? of the King of his Yundzed of D. 
and by reaſon thereof he might make Attachment and diſtraine fo2 te debts 
of the Bing withis the ſaid Yundzed, and Where koz a certain debt the King 
he diſtrataed the Beaſts of onc A, and the Abbot made Reſcous, fo wich the 
Abbt ſaid, That he was Lozd oi the Mannoz of D, within which gBanns? there 
was this cuſtome, &c. Whit if any Diſtreile be taken within the laid Ban; 
noz, that the ſame ſhould be put into the Pound of the ſaid Abbot of the ſame 


Mannos, and not dziven onf of the Mannoꝛ, and there cught the Diſtrelle to 


remain thꝛee dapes, lo that if the party would agzee within the thee dayes, 
that then he ſhould have his Beats, and he laid, That the Plaintiff would 
have dziven the ſaid Beaſts out cf the laid Manno, and that he would not 
ſuffer him, upon which there was a demurrer, becauſe it is not aup profit to 
the Abbot but a charge to keep the Be ifts cf another: Alſo he id, That 
the King ſhall not be bound by ſuch a cuſtome as another perſon ſhail, where, 
upon Judgement was given fo2 the Plaintifk: So here in the pꝛincipall caſe, 
There ſhall be no damage fo the Defendant if the wood be not fenced, foz if 


his Cattell eicape into the wood, he may juſtiſte it, becauſe it is in default of 


the Plaintiffs incloſure: And if the Beaſts of the Plaintiff eſcape into the 
Lands of the Defendant, he may take them Damage Feaſanf, foz the canſe 
afo2eſaid, 21 H. 7,20. A Cuſtome is pleaded, That if any Tenants of the 
Dauno? ſhall take the Cattle of any one Damage Feaſant , and ſchall there- 
foze diſtrain them, that then the Tenant ſo diſtraining them onght to baing 
them to the Loꝛds Pound, which if he ſhall not doe, af the next Court,he ſhall 
be amerced1n a certaine ſum, to the Load of the Pannoꝛ to be paid, and that 
was Holden no good culkome becauſe it is againſt common right, and the com- 
mon Law, fo2 by the common Law, and common reaſen, every one finding 
Cattell in his own Lands Damage Feaſants, may impound them in his own 
Land, and the Loꝛzd is not damnified thereby: Da it is of a By-law, That 
every one who holdeth fo many Acres of Lands tn ſuch a Towne, chall pear⸗ 
ly pay a certaine lum of money tothe Church of the ſame Towne, and thall 
fozfeit foz every default of payment thereof twenty pounds, ſuch 45y-law, 
although it hath continued time out of mind, yet it is not cf any valivity, be⸗ 
cauſe fo2 not payment ok the laid ſum to the Church, the Lozd of the Wannoz 
is not damniſied, and therefoze he ſhall not have any gaine, contrary if the 
penalty had been limited fo the Church⸗wardens, becauſe they are bound to 
repatre the Church. Another Exception was taken fo the fozme of the Pꝛe⸗ 
ſcription ( Quandocunque exdem ſepes & defenſiones in decaſu extiterint) and 
that is foo generall, foꝛ fo they might be in decay by his own de fant, as ik he 
himſelke wrongfully pull up the Hedges, in which caſe, there is no reaſon but 
that ye ſhould repaire them at his own coſts, and charges, and therefoze he 
ought to have pleaded, cui in decaſu extiterint inthe default of the Tenant cf 
the wood. Another Exception wastiken becauſo that here, this cuſtom is plea? 
ded particularly, # appꝛopꝛiated to the eleven Acres only,and is not extended 
fo the whole Pannoz, and ko that purpoſe, the caſe of 40 E. 3. 27. was cited 
where a cuſtome is applyed to one part of a Towne, as to ſay that ſuch a houle 
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within ſuch a Towne is of the nature of Gavelkind, and the reſt of the 
 Lowne is guildable : Dee 21 Eliz. Dyer, 363, It was adjozned, &c. 
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Hill 20. Eliz, In the Common Pleas. 
CCCC XXXIX. Hareand Okelies Caſe. 


| Ichael Hare, and others, bꝛought an Action of Treſpaſſe againſt Okelie 
foz bzeaking of their cloſe, and carrying away of their coꝛne; And up, Tre ſpaſſe. 
on Not guilty, Jt was found by ſpectall Uerdic, That the ſaid Michael 
Hare was ſole ſeiſed of the ſaid Cloſe where, &c. & ſo ſeiſed, expoſuit ad cultu- 
ram, anglice, did put fozth to Tillage the ſaid Land to the other Plaintiffs in 
koꝛm following, viz. That the laid Michael ſhould find one halfe of the tezne 
ſowed, and the other Plaintiffs the other halke, and that the ſaid Land ſhould 
be ploughed « tilled, and the Cozn thereof coming ſhould be reaped and cut, 
at the charges of the other Plaintiffs and fo cut ſhould be divided by the 
ſhock, and the ſaid Michael to have the one halfe, and the other Plaintiffs 
the other halfe, & c. And it was the opinion of the whole Court, That not- 
aged withſtanding theſe *wo2ds (expoſuit ad cnlturam) that no eſtate in the loile Expoſition of 
Ine), ihn paſſed to the other Plaintiffs, but the ſaid Michael did remaine ſole ſeiſed as words. 
Cane i: beten: pefoze, but by Anderſon, upon the ſeverance of the Cozne, perad venture a 
bel: Ab hlt pꝛoperty in the ſai Cozne might be in all the Plaintiffs : But becauſe it ap⸗ 
nether perla y peareth, That Michael was ſole ſeiſed and the other Plaintiffs had not any 
here intkenuz thing in the Land: Therefoze it was adjudged that they could not jopne in 
J bwobd beat ü the Action of Treſpaſſe foꝛ bꝛeaking of the Cloſe, and therefoze it was awar⸗ 
»* becauſe it ded by the Court, that the Plaintiffs nihil cap. per brevium. 
he Plainaftag 5 
age Feaſcnt ft: | Trin. 30 Elix. In the Common Pleas. 
hat if any Cin 
Feiſant, an k CCCCXL. Beares Caſe. 
ning fhem n . 
2, dt the e f a Formdon by Beare, the Defendant pleaded in Bar, a warranty with 
- Jannoz toben: 1 Aets ; And upon the Iſſue nothing by dilcent, it was found, That the Formdon, 
* commenrightam Anteſtoz of the Defendant whoſe warranty was pleaded in Bar, was ſeiſed 
\nreaſen, ce of Land in the nature of Gavelkind, and by his will deviſed the ſame to his Ba. 
7 impound theuvs two Sons (whereof the Dekendant was the Eldeſt) and their heirs equally 
90 it1s ofa n between them to be divided, and it was adjudged no Allets, wherefoze the De⸗ 
iſucha Lahn kendant had Judgment to have ſeiſin of the Land. | 
che Cain In „ | 
Paſc. 50. Elix. In the Kings Bench. 


CCCCXLI. Aultin and Smiths Caſe. 


Fx! Caſe was, That Auſtin being a Copy-holder by Licenſe of the Lozd 

1 leaſed his Copy-hold to Smith foz years rend2tng rent, and afterwards by Copy-holder 
Deed gꝛanted the rent to another, to have during the Terme, &c. to which ot Grants. 
Gzant the Leſſee did attozne and papd the Kent fo the Gzanfee : It 
was holden by Gawdy Juſiice, That the Gꝛant was good, but now it is but a 
Rent-ſeck : And it was ſaid by ſome, That the Lelloz cannot ſurrender luch 
a Rent, unleTe he ſurrender the Reverſion alſo: Quere, if the Gzantee may 
have an Action of Debt foz it: It was conceived he could not, koz he is not 
party no2 pꝛivy to the Contract, noz hath the Reverſion. 
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Paſch. 31 Eiiz, In the Kings Bench. 
CCCCXLII. Underhill and Savages Caſe. 


Avage was pꝛeſented to a Benefice, and afterwards was pzeſented to ano⸗ 
ther, and then purchaled a Diſpenlatton (which was too late) and then 

plurglities. WAS qualified, and after wards accepted the Archdeaconry of Glouceſter, 
uralte. And Underhill who had the Archdeaconrp libelled in the Spirituall Court 

5 ageinſt the laid Savage, where it is holden that all Eccleſiaſticall Pꝛomo, 
3 tions in ſuch tales are void, x now Savage ſued a Pꝛohibition. It was arguey 


by Atkinſon, That the Pꝛehibition did lie, foꝛ the Patron hath his Kemedy by 


our Law, by a W21t of Right of Advowlon, See 29 E. 3.44. If Avoidance 
be by Ceſſion ez depꝛivation, and the next pzetentment come in queſtion, it 
Gall; be determined by the Kings Court, and here when he accepteth 
of another Benefite, it is ceiſton by the TCommon⸗Waw, but there onght to 
Archdeaconry be à ſentence, but now there needs not any ſentence, fo2 by the Statute of 
21 H.8.13. the Church is ipſo facto void. But it was objected, an Archdea⸗ 
conry, is not within the Statue, koz it is not any Cure with Souls: alſo an 
Archdeaconry is a late Promotion, and thererekoze it cannot be void by the 
Statnte, Lewknor contra. The Maätronage here doth not come in debate, 
but ik the Defendant in the Opirituall Court will plead, That the Plains 
tiff is not Patron, but ſuch en one, then a Prohibition lieth: withall the Jus 
ſtices gꝛanted, and it was ſatd by Wray, that a Docoz of the civil Law had 
been with him, and affirmed to him, that their Law is, That if one having 
a Wenefice with cure of Souls accepts an Archdeaconry, the Archdeaconry 
is void, but he laid, that he concetved, that upon the Statute of 21 H.8. the 
Law is qualified by reaſon of a pꝛoviſo there, ſcil. Pzovided that no Deans 
ry, Archdeaconry,&c- be taken oz compꝛehended under the name of a Be⸗ 
nefice, having Cure of Souls, in any Azticie above ſpectfied. 


CCCCXLIII. Paſch. 30 Elix. In the Kings Bench. 


Ne was bounden to ſtand fo the award of two arbitratozs, who award 

that the party ſhall pay unto a ranger oz his aſſigns 200 l. befozeſuth 
a day, the ſtranger beto2e the day dicth, and B takes Letters of Adminiſtra⸗ 
tion, and tf the oblige? ſhall pay the money to the Adminiftratoz, o2 that the 
obligoꝛ ſhould be diſcharicged was the Nueſtiou, and it was the opinion of the 
whole Court, that the money ſhould be paid to the Adnuniſtratoz, fo2 he 1s 
allignee: and by Gawdy Juftice , if the wozd allignee had been, left out, 
pet the payment onght to be made to the adminiſtratoꝛ, quod Coke affirmavit. 


CCCCXLIV. Puſch 30 Els; In the Kings Bench, 


Ne ſued in the Kings Bench fo2 Colts given upon a Suit depending in 
che Yundzed Court, qthe ſum of the Coſts was under 40 8. and the Pla in⸗ 
fiff declared, That at the Court holden befoze the Steward, ſecundum con- 
ſuetudinem Manerii predict. It was objected that the Steward is not judge in 
Steward. fuch Ceurt, but the Suitozs, to which it was anſwered by the Juſtices, that 
by a Cuſtome tn a Yund2ed Ceurt a Steward may be Judge, and ſo it hath 
been holden, and here the Plaintiff hath declared upon the Cuſtome, foz the 
Declaration is ſecund. conſuetudinem Maner1i, t lſo the Subject may ſue hers 
in the Kings Bench foz a leller lum than 40s. as it 108. Coſts be given in 
any Suit here, Suit to ſuch CToſts lpeth here in this Court. 
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Mich. O, and 31. Elig. In the Kings Bench. 


CCCCXLV, Pigot and Harringtons caſe. 
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Agot bꝛought a Waif of Erroz upon a Fine levied by him within age, 
the Cale was, that the Husband and Wife were Tenants foz life, the Error. 
Remainder to the Infant in Fee, and they three levied a Fine, and the In⸗ 
fant onelp bzonght the Wt of Erroz, It was objected by Tanfield, that they 
all three onght to joyn in this TUz1t, and the Yusband and Wife ought to be 
ſummoned and (ſevered, Atkinſon contrary , foz here the Husvand and Mike 
have not any cauſe of action, but the Inkant onely is gzie ved by the Fine, 
35 H. 6. 19. 20, 21, &c. In conſpiracy againſt many, it was found fo2 
the Plaintiffe, and one of the Defendants brought Attaint, and alligned 
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the falſe oath in omnibus que dixerunt, but afterwards abzidged the affign- 
ment of the falſe oath,as to the damages, ind ſo the attaint well lies. Two wo⸗ 
men are Joint-tenants,they take Husbands, the Yusbonds and their Wives 
make a Feeffment in Fee, the Yusbands dye, the Wives ſhall have ſeve- 
rall Cui in vita's, fo2 the coverture of the one was not the coverture of the 
other, 7 H.4.112. In Appeal againft four, they were outlawed, and two 
of them bzought Erroz upon it, and good, 29 E. 3.14. Jn Allize againft 
three Coparceners, they plead by Bailiff, nul tenent de Franktenement, &c. 
and found that two of them were dilleiſozs and Tenants, and that the third 
had nothing, and afterward the three coparceners bzonght attaint , and 
after appearrance , the third ſiſfer, who was acguit, was nonſuit , and 
afterwards by award the zit did abate , Tanfield, Although that the 
cauſe be ſeverall, yet the erronious act was joynt, and the receiving of the 
Fine, and that Recoad being entire, ought to be purſued accozdingly, and 
then the Husband and Wife (hall be ſummoned and ſevered, and it is not 


Attaint. 


like to the caſe of 29 E. 3. cited befoze, fo2 there th? third coparcener had 

not any canſe of attaint, foz no verdict paſſed againſt her, Wray, As the Er- 

ro2 is here aſſigned, the UL zit is well bzought, foz the E ro; is not aſſigns 

ed in the Recozd, but without it in the perſon of the Inkant, and that is the Fine upon a0 
cauſe of the Adion by him and fog no other. Two Jnfants levy a Fine, al⸗ Infant rever- 
though they join in Erroz, yet they ought to allign Errozs ſeverally, and they <9. 

may ſue ſeverall Wryts of Ecroꝛz, and afterwards it was holden by the Court 

that the WM zit was good, and the Fine reverſed as to the Infant onely. 
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Mich, 30. and 31. Elix. In the Kings Bench. 


CCCCXLVI. Scovell and Cavels Caſe. 


J NH Ejecione firmæ by Scovell againſt Cavel, the Declaratjon was gene- 
rall upon a Leaſe made by William Pain, and it was found by ſpectall ver 
dick, That William Leverſedge was ſeiſed of the Land, &c. and leaſed ths Leaſes. 
ſame to Stephen Cavel, John Cavel, and William Pain, habend. to them foz 
taeir lives and fo2 the life of the ſurvivo2 of them; Pꝛo vided alwayes,and it 
waz covenanted, g2zanted and agzeed betwixt the parties, that the laid John 
Cavel, and William Pain, ſhould not take any benefit, profit oz commodity 
of the Land, during the life of Stephen Cavel, and further that the laid 
William Pain ſhauld not tak: any benefit, &c. during the life of John Cavel, 
&c. Stephen Cavel, died, Jonn Cavel entred, and afterwards William Pain 
entred, and made the Leaſe to the Plaiatiff, upon wham the Defendant ens 
fred; and ik the Entry of William Pain were lawfull was the Nucſtion, 
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Gawdy Derjeant, his Entry 15 not lawful. It will be agzeed, That ifa 
man leaſe to three foz their lives, they are Joint⸗tenants, but ik by the ha. 
bendum the eſtate bs limited to them by way of Remainder, the joint eſtate 


in the Pzemiſes is gone, andthe Land dented ſhall go in Remainder, and 


JI ag2ee, that in deeds Pall, the words (hill be taken ftrong againſt the 
gꝛantoꝛ, contrary in the Cale of Jndeatures, the wozds there thall be taken 
accading to the intent of the parftes,fo2 there the wozds are the w335s of both: 
Dee Browning and Beeſtons Caſe 2. and 3. Mi. Ploid 132. Where by Jn, 
denturethe Leilee covenanted to render and pay for the Land Leaſed ſucha 
Rent, the lame is a good reſervation, although it be not by apt words, and 
here in onr Taſe, this Pꝛoviſo and Covenant, Gzant and Agzeement doth 
amount to ſuch a limitation by way of Remainder, eſpectally when ſich a 
clauſe follow2rh immediately after the Habendum, Coke contrary ; The 
Dffice of the Habendum is fo limit and explain the eſtate contained in the 
Pzemiſes, and here the Hab endum hath done its office, and made it a joint 
eſtate, and therekoze the Tlauſe afterward comes too late, and in truth is re⸗ 
pugnant t utte2ly void, as to ſuch pur pole, but perhaps an action of Covenant 
lies upon it, Wray, It hath been by me adjudged ik a Leafe be made to three 
Ha bendum ſucceſſive, the ſame is a void wozd, and the Wellees are joint-te, 
nants, confrary of Copphold by reaſon of Cuſtome, and here the pꝛo viſo and 


the clave following, is contrary to the Habendum, and repugnant, and ſq 
void, as to the dividing of the eſfate by way of Remainzer, which Gaw- 


Appeal of Ma- 


heim. 


Pamagcs, 


dy Juſtice gzanted, Heale Serjeant, this caſe hath been adjudged, 16 Eliz, 
A Leaſe fo thꝛee Habendum to the uſe of the firſt fo21ife, and after to the nſe 
of the ſecand foꝛ life, and after to the uſe of the third foꝛ life, the ſame is good, 
Clench Juſtice, this pꝛoviſo follows the Habendum, and is a ſentence to ex⸗ 
plain the ſenfence, Wray, & ſicut, it is another ſentence, althongh if im⸗ 
mediatelp follows the, Habendum, Clench, ik the wozds had been pzovided, 
that although it be limited, (ut ſupra) in the Habendum, ſcil. the firſt named 


ſhall have thejLands to himſelf foz life, &c. it had been good by way of Re⸗ 


mainder, Wray, our caſe at Bar, ts not that any perſon ſhall take the Rey 
mainder, but that any of them ſhall not take the pz3.fiis during the life of 


the other. Tanfield fock exception to the verdict, becauſe the life of Pain is 


not found in the verdict, Coke, this is a verdict and no pleading, and the 
opinion of the Court was, that the verdict was good, notwithſtanding the 
ſaid Exception, and afterwards Judgement was given foz the plaintiff, 


Mict 35 an 31 Eli In the Kings Bench. 


CCCCXLVII. Hudſon and Leighs Caſe. 


Obert Hudfon bzonght an appeal of Mayhem againff Robert Leigh foz 
maiming his right hand, and fo2 cutting of his veins and ſinews, which 
by that means are become dzy, lo as thereby he hath loff the uſe of his fin- 
gers, To which th- Defendant pleaded, that heretokoze the plaintiffe had 
bzought againff him an Action of Allault and Batterie, and wounding, and 
therein had Judgement to recover, and Erecufion was ſned fo2th by ſcire 
facias, and ſatisfacton acknowledged upon Reco:d,of 200 Barks alliſted by 
the Jury foz the damages, and 11 J. 10 8. de incremento by the Conrt, with 


averment of all identities, Cooper Serjeant, the ſame is a g92d War, and 


although that an Appeal. aud an Action of Treſpaſſe are diverie Actions in 
nature, and in maup cticamſtances, yet as fo the recovery of Damages, the 
one ſhall bind the other, See 38 E. 3. 17. agood caſe. In Treſpaſſe fc2 
bzeaking of his Cloſe and Batterie, the Defendant pleaded, that betcze that 
the plaintiff by Bill tn the Parſhalſep had recovered his Damages foz the 
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ſame Ercſpaſſe, &c. and veuched the Recozd, and the Recozd was ſent, the 
which was varping krem the Recozv pleaded, foz2 the Recozd vouched, was 
onely ek Batterie without any thing of bzeaking of the Cloſe : and alſo the 
Batterie is tared at anether day,&c. and with averment, yet as to rhe Bat⸗ 
terie it was holden good enough with averment, and as to the breaking of the 
Cloe the Plaintitke had Judgement, See 41 E. 3. brev. 548. 12 R. a. Coro- 
nx 110:and the C:fe betwixt Rider Plaintiffe and Cobham Dekendant, Paſch. 
19 Eliz.Rot.74. it was clearly helden and adjudged, that akter a Kecoverp 


in Treſpaiſe,an appeal of Mayheim doth not lie, and the bock which deceives 


the Plaintiff is 22 E. 3.82. where it is laid by Thorp, That notwiti ſtan⸗ 
ding Recoverie in Appeal of Maheim, pet he may after recover in Trei⸗ 
paſſe» but Non dicat e contra, Popham contrary, the Plea in War is not good, 
fo2 the Averment is, that the ſtroke and the wounding fuppoſed in the zit 
of Treſpalfe, and in his Appeal of Maheim are all one, but it is not averred 
that any damages were given fo2 the Maheim, oz that the Maheim was gi, 
ven in Evidence, foz it might be, {hat there was not any Maheim when the 
Treſpaſle was brought, but that alter by the daying ok the wound it became a 
Maheim, and then the action did riſe, as ik a man upon a Contract pzomiſeth 
to pay me 10.1. at Michaelmas, and cther 10 1. at Chriſtmas, if he doth 
not pay the 101, at Michaelmas, J may have an Action upon the pꝛomiſe 
foz the not payment ok that 101. and afterwards 3 may have another Acton 
and recover damages fo2 the not payment of the 101, at Chriſtmas, but if 3 
do not begin any action befoze Chriſtmas, cannot recover damages but once 
foz the whole pzomiſe and damages {hill be given in Tvidence, and ik J be 
diCeiſed, J may recover damages koꝛ the firſt Entry, and notwithſtanding 
that J Hall have an Alliſe, and ik J do reenter, J ſhall have Treſpalle and 
recover damages koꝛ the mean pꝛofits, and the damages recovered foz the firſt 
Entry ſhall be recompenſed, and the book cited befoze Fitz, Coronæ 110. 
doth not meke koꝛ the Defendant, but rather koz the Plaintiff, foz there it is 
averred, that the Maheim was given in Evidence, in the Acton of Trel⸗ 
palſe, which it is not in our Caſe, Egerton Sollicitoz, we have ſhewed, 
That ſucciſio venarum, in this appeal ſpecified is eadem ſucciſio & vulnera- 
tio mentiened in the Treſpaſſe, Coke, Although the identity of the wounding 
and cutting of the veins are averred, yet it is not averred, that the dama⸗ 
ges recovered in the Trelpalle were given foz this Maheim, Wray chief Ju⸗ 
ſtite, The Yu2023 are to take conſideration of the wound in an action of LTreſ, 
paſſe, and to give dammages acco2ding tothe hurt, and we ought to think 
that they have done accozdinglp, and ik they have not ſo done, the party may 
pꝛap that the Court by inſpection would adjudge upon 1t , and ſo increale 

the damages: But now when the Jury hath given g2eat damages, ſcil. 

200 Marks, with which the party hath been contented it ſhould be paid to 

give the plaintiff another Action, and ik there be any luch ſpectall matter, 
that it was not become a Maheim at the time of the Action of DTreſpaſſe 
baoucht, but it is become a Maheim of later time by d2ying, the plaintiffe 
ought to have ſhewed the ſame to the Court, and fo have helped himſelk, foz 
otherwiſe it ſhall not be ſo intended, but that the averment made by the De⸗ 
fendant, is good enough to ouſt the Plaintiff of this Action, and the Judges 
ment cited 19 Eliz, befoze was given. by me, after J was conſtituted chief 
Juſtice, and this Bar as A conceive wis dꝛawn out of the pleading in 19 

Eliz, and afterward Judgement was given againſt the plaintiff. 


—̃ —————_ 
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Mich. 30 & 3 EUCH. In the Kings Bench. 
CCCCLXVIII. Croſman and Reades Caſe. 


e Caſe was, that 15 made his wife his Trecutrix and dyed, ID being 
1 then endebted to the Teſtatoz in ſixty pounds upon a fimple Contra, 
. Aike Executrix took to Husband the ſaid 1D, 10 made his Executoz 
be and dycd, a Creditoz of IS bꝛought an Action of Debt againſt the Mike Exe⸗ 
cutrix of 18, and upon the pleading, the matter in queſtion was, If by the 
N entermarriage of the wife with the Debtoz of the Teſtatoz, the ſame was a 
TY 7 **” Pevaſtavit o2 not: And ik the laid Debt of ſixty pounds due by I'D ſhould be 
2 1 {ets in her hands: And per Curiam, It is no Devaſtavit, noz Allete, as ig 
ſuppoſed: Foz the woman may have an Kon againſt the Executoz of I D: 
And it was agzeed by the Court, that if a man makes his Debfoz and a 
ſtranger his Exccutozs, and the Debtoz dyeth, the ſurviving Erecutoz map 
have an Action of debt againft the Executoꝛ of the Debtoz and ſo it was ad, 

judged tn the pzincipall caſe. 


Mich. 31 & 32 Eliz, In the Kings Feach. 


CCCCXLIX. Wollmaa rd Fics c ſe. 


N an Action upon the Taſe upon Allumpfit that the Plaintiif Gould en⸗ 

| „Io ſuch Lands foz (o many yeares : The Dekendant pleaded the Statute 
Aſlampſic. S of 13 & 14 Eliz. becauſe the Land is the Glebe Land of ſuch a Parſonage 
and in truth the Defendant did mil⸗rec ite the Statute : Foz the Statute is. 


NoLeaſe after the fifteenth day of May: And (the pleading ts hereafter to 


be made) Secondly the Statute is of any WBenefice with cure (the pleading is | 


of any Bencfice: } Thirdlp, The Statute is, without abſence above eighty, 
and the pleaving is (without abſence by the pace of eighty) dayes: And foz 
theſe Cauſes the Plaintuk had Judgment. 


Trin 31 Fliz, In the Kings Bench. 
CC CCL. Fiond aun Batts Caſe. 


Deb N debt upon a Bond upon condition fo ſtand to the Award of 1s; The 

25 Defendant pleaded, That the ſatd I S had Arbitrated, that the Defendant 
Payment ro ſhould pay to the Plaintiſt ten ponnds,and he (ad he had paid it ts the Plains 
rhbe wife not tiffs wife who received it, upon which the Plazntif7 did demur: And Judg⸗ 
good. ment was given koz the Plaintiff, 


CCCCLI. Trin. 31. Elis. in the Kings Bench. 


Grants of the The Queen gꝛanted to George Carle of Shrewsbury, An. 15. of her reign; 
King of the the office of Earle Mar ſhall of England, and now came the ſaid Carle 
OE BI "2" pd pꝛaped, that 15 one ok his Der vants, to whom he had granted the office 
Kings Bench, ok Marſhall, of the Bings Bench might be ts it, becauſe the lame is an office 
incident to his office, and in his power to grant, and that Knowles, to 
whom the Aueen hid g2anted the laid office of Marshall of the Kings Bench 
by the Attainder of North, be removed: Anda Pzefident was ſhewed, 14 
& 15 Eliz. 1Betwixt Gawdy and Verney, where it was agzeed, That the 
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Michil 422d Hores 
3 Caſe. 


ſaid office was a 

it; And as to the Taſe of 39 H. 6. 33, 34, the truth is, the ſaid office of 
Marlhall of the Kings Bench was gzanted erpzeſly by the Duke by expzelle 
woꝛds, and ſo he had it not as incident to his office of Marshall of England: 
On the other ſide, there were thꝛee Pꝛeſidents ſhewed, firſt in the time of E. 
2, That the office of the Barſhall of the Kings Bench was appendant ta 
the ſaid office of Marſhall of England: Secondly, 8 R. 2. When the ſaid 
g2eat office was in the King, he g2anted the laid office of Parſhall of the 


Rings Bench: But 20 R. 2. both offices were rejoyned as they were befoze 


in ancient time, and there were allo ſhewed Wetters Patents of 4 E. 4. and 

19 H. 8. by which it appeared, That the ſaid inkeriour office had time out 

of miad been part of the g2eat office; And it was moved, That when the 

ſaid gꝛeat office is in the Rings hands, and the King gꝛants the ſaid under 
office, if now this office be not ſevered from the g2eat office foz ever: Wray, 

It is no leverance, foz the cheif office is an office of Dignity, which may re⸗ 

maine in the Ring, but this under office is an office of neceſſity, and the 
Ring himſelfe cannot execute it, by which of neceſſity he onght to g2ant it. 
Another matter was moved, Ik the Gzant of the King unto the Carle of 
Shrewsbury were good, becauſe in it the Gzant to Verney of the ſaid under 
office, is not recited accozding to the Statute of 6 H8, 9. As 26 E. 3: 60, 
The King ſeiſed of the Yonoz of Pickring, to which a Fozreft was appen⸗ 
ant, the Bayliwick of which Fozrett he gꝛanted in fee rendzing rent, and 
afterwards he g2anted the Yonoz with Appurtenances, and afterwards the 
1Bayliff committed a Fozfeifure, and that was found in Eyre, the G2antes 
of the Banoz ſhall ſetze it, yet the King ſhall have the Rent : And here the 
Earle of Shrewsbury ſhall have this office in his power to gzant; And ſo much 
the rather becauſe it was gʒzanted but foz life. 


Trin. 31Eliz, In the Kings Bench. 
CCCCLII. Michill and Hores Caſe. 


[chil did affirme a Plaint in the Court of the City of Exeter againſt 


ſeverall office from the ſaid gzeat office, and not incident to | 


Hore foz twenty pounds, and upon Nihil returned, it was ſurmiſed, Arcachmens of 


That Trofle had cerfaine monies in his hands due to Hore, and accoꝛding to good * cu- 
the cuſtome of Exeter the ſaid monies were attached in the hands of Troſſe, dome of E372 


who appeared upon the Attachment, and pleaded, That he owed nothing to 8 


Hore, upon Which there was a Demurrer, and Judgment given againſt 
Troſſe becauſe that Troſſe ought to have pleaded, not only that he owed him 
nothing, but further that he had not any goods of Hores in his hands: And 
thereupon Troſſe bzought a Wait of Erroz, and aſſigned the Erroz in the 
pzincipall matter, upon which it wis demurred, and Judgment given againſt 
the Plaintiff, becauſe that the Plea of Troſſe (that he owed him nothing) 
is goad enough, fo2 if there be not a Debt, it is not attachable upon ſuch At⸗ 
tachment: And it is a good Plea toa common intent, and altogether in uſe 
in London, where ſuch cuſtome is: Another Erroz was aligned, foz that 


Michill had recovered cofts againſt Troſſe, where it ought not to be: And al⸗ 


ſo Juzgment is not given, that Troſſe ſhould ve diſcharged againſt Hore; 
And afterwards, the Judgment given in Exeter was reverſed. 
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5 Lieds. 
Mich. 30 & 31 Eiiz. In the common 


CCCCLNI. Dennis and Saint Johns Caſe. 


N Debt upon an Obligation, againſt Oliver, Saint John, and Alice his 

wife, as hctre of her Father : The Defendants pleaded, Non eſt factum, 
of the Father: And it was found by ſpectall Uerdict, That the Obligation 
was made by the Father of the Wife to the Plaintiff, whereas in truth, The 
Plaintiff hath declared upon an Obligation made fo himſelfe only without 
{peaking of any other joynt Dbligee, and that the Plaintiff as Sur vi voz hath 
brought the Action, and ik upon the matter it ſhall be ſaid the Weed of the De⸗ 
kendant in manner as the Plaintiff hath declared, the Jury refer unto the 
Court : Andthe caſe, 14 E. 4. 1. b. If thꝛee enfeoff me, and J plead, That 
two did enfeoff me and the lame be traverſed, it ſhall be found againſt me, 
fo2 the Feoffment is a joynt act by them all: But ik a man enfeoffeth me and 
two others, and they bye, ſo as J have all by Survivoz, in pleading J may 
chew the Feoffment was made to me alone: Do 46 E. 3.17, a. Thzee 
Joynt⸗tenants in Fee make a Leaſe foz life, and afterwards two of the 
Joynt⸗tenants releaſe to the third, who bzings an Action of Walt againſt the 


Vellce, and the M zit was, That he held of his leaſe only, and the Mzit was 


awarded good. Walmeſley, This Plea, Non eſt factum, upon this matter is 
no good Plea, fo2 he hath not pleaded it Reſpective as fo the Obligation, but 
generally, Non eſt factum ſuum, which refers to the Dbligez only, and the 
Iſſue is not whether he made the Deed to the Plaintiff oz not, but generally 
whether he made it at all: Fo2 there is a difference, Nihil debet, foz that re⸗ 
fers to the Plaintiff, and where he pleads Non eft factum: Which Shutle- 
worth gzanted: Dee 1 Eliz. Dyer, 167, Tawes Cale, this Plea Non eſt 


factum, hath not any reſpec to the Obligee, foꝛ if the Dbligee be a Monk, and 


be another perſon who beares the name of the Dbligee, vet in thoſe Caſes, 
the Dbligo2 cannot ſafely plead Non eſt factum, but where one is ſued who 
beares the name of the Dbligoz, there Non eſt factum is a good: Plea : And 


ſee 10 Eliz. Dyer, 279. WS was bound in an Obligation to one H by the 


name of 18, and upon that Obligation an action was brought againft him 


by the name of W S, and he pleaded Non eſt factum, and the ſpecia!l matter 


was found, and if wzs ruled, that upon that Uerdic the Plaintiff ſhonld not 
recover, but the beſt way fo2 the Plaintiff was, to ſue the Defendant by the 
name by which he is bound, and then ifhe appeare and plead (ut ſupra) he 
ſhall be concluded by the Obligation: And the Court was clear of opinion, 
That the Plaintiff ought to have declared upon the ſpectall matter. 


Hill, 31 Eliz, Rot. 1428. In the common Pleas. 


CCCCLIV. Willis and White woods Caſe. 


Ye caſe was, That A was ſeiſed of certain Lands holden in Socage, 


and |:aſed the ſame to I S fo2 many years, and dped, his heire within the 


age of fourteen years, the wife of A being Guardian in Socage leaſed the 


ſame Land by Indenture fo the ſame ls foz years. if the firſt Leaſe was ſur⸗ 
read2ed, oꝛ determined was the Aueſtion: Anderſon, Surrendzed it cannot 
be, fo2 the Guardian hath not any Keverſton capable of a Surrender, but on⸗ 
ly an Authozity given to her by the Law to take the profits to the uſe of the 
heire: But yet perhaps it is determined by conſequence and operation of 
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DD 


the Re ver ſton to C foz two years, who leaſeth to B foz two years, who accepts 
the Leaſe, the ſame is not any Surrender, koz a terme of one hundzed pears 
cannot be dꝛowned in a Reverſion fo2 two years, yet the firff Leaſe is deter, 
mined, which Periam gzanted: And by Windham, Af a Leaſe be made 
to begin at Michaelmas, and befoze that time, the Lefloz makes a new Leaſe 
to the ſame Leſſee to begin pꝛeſently, the ſame is not any @urrender, and pet 
thereby the firſf Leaſe is determined, and ſo in the paincipall cafe, which 
Anderſon gzanted, but Periam doubtey of it, and he ſaid, Guardian in Socags 
hath ſuch an effate in the Reverſion that he may enter fo2 a Condition bzoken: 
Anderſon, The ſame is not in reſpec of any effate that he hath, but in the 
name and right of the heir, and not by reaſon of any Reverſion. 


Trin. 31. Eliz, In the common Pleas. 
CCCCLV. Norwood ard Dennis Cafe. 


| EG Quare Impedit by Norwood againſt Dennis, the Ifſue was, If the 
Advowlan was appendant to the Pannoꝛz of D, oz in g2olle, and the Jury 


and title to pꝛeſent, foʒ ſhee had pꝛelented at the two laſt Avoydances, Ander- 
ſon and Periam Juſtices, If it appeareth unfo the Court upon the pleading, 
that the King hath title to pzeſent, The Court ſhall award a Wait to the 
Witſhop foz the King, but here appeareth no title foz the Queen upon the 
pleading, but only upon the Uerdic, ſo as the one part o2 the other may ans 
ſwerto it: And becauſe te Jury have found foz the Plaintift, the title found 
fo2 the Queen hall not be reſpected, but as a meer Nugation and Surplu⸗ 


ſage, fo; the ſame was out of their Iſlue, and their Charge, and it is no moze 


then if one comes into the Court, and inkoꝛmes us of any title foz the Nueen, 
there the Court ought not to regardit. 


Trin. 31 Eliz, In the common Pleas. 
CCCCLVI. Green and the Hundred of Buccle-churches Caſe. 


| Nan action upon the Statute of Huy and Cry, the Caſe was, That Green 


Action upon 
the Statnte cf 


did deliver a certain tunme of money to a Carryer, who put the ſame (as 
mongſt other things) in his Cart, and ſent a boy of the age cf twelve years 


kound that it was appendant, and further found, that the Queen had right, 2 Impe- 


with the Cart befoze, and he himſelfe Cayed a ſhoꝛt time in the Inne, and Huy and Cry. 


afterwards went his way, and before he could get to the Cart the Cart was 
robbed and the money cairyed away: The boy made Huy and Cry, and came 
unto a Juſtice ef Peace, and pꝛaped that he wonld examine him, but he would 
not, but the Carryer himſclfe would not goe to be examined, wherefoze Green 
bimſeife went to a Juſtice of Peace to be examined, and ſo was, and aftcr- 
wards bꝛought this Action : And it was holden by the Court, that here the 
Plaintiff had failed of his Action foz want of ſufficient examination, fo: 
the Servant who was robbed ought fo be examined, and the examination of 
the Maſter oz Owner of the goods who was not pꝛeſent at the Robbery ts 
not to any purpoſe to enable the Plaintiff to this Action, foz the party robbed 
ought to be examined: And it was laid by ſome, That where an acton doth 
not iye upon the new Statute of 27 Eliz. the party may have an adton upon 


| . the oldStfatute, but others were againſt it, koz the Statute of 27 Eliz. is in 


tte Negative, ſo as if the Action dofh not lye upon if, no Action lpeth at all: 
And it was moved by Periam and Anderſon, That the Plaintiff might have 
an Action upon his Caſe framed upon the ſaid Sfatute of 27 Eliz. againſt the 
Zultice of Peace who refuſed to examine the bop; Wut Windham doubted of 

Wt 2 its 
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Covenant. 
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it, becauſe the Juſtice of Peace is a Judge of Net oꝛd, and foꝛ ſuch thing as be 


doth as Judge, no Action lyeth ; To which it was anſwered by Periam and 
Anderſon, That the Examination in ſuch caſe 13 not made by him as Judge 


02 Juſtice of Peace, but as a Miniſter appointed fo2 the examina tion by the 
Statute, &c. 


Trin. 31 Eliz. In the common Pleas. 
CCCCE VII. Stevinſons Caſe. 


| Debt upon a Bond, the Tondition was, That whereas the Plaintiff 
had covenanted with the Defendant, that it ſhould be {awfull foz the De, 
fendant to cut down wood koz Fire-boot and Hedge⸗boot without making 
any waſt, oz cutting moze then neceſſary : And the Plaintiff aſſigned the 
bzeach in that Covenant (which is in truth the Covenant of the Plaintiff) 
that the Defendant had committed walk in felling wood, &c. And the Con, 
dition was to perfozme all Covenants aud Agzeements: And Exception was 
taken becauſe that the Condition ought to extend but unto Covenants to be 
perfozmed on the part of the Leſſee, but the Exception was not allower; foz 


it is the Agzeement of the Leſſee although it be the Covenant of the Leſſoz 
the Plaintiff. | 


Trin. 31 Eliz, In the Kings Bench. 
CCCCLVIII. Foſter and Wilſon egsinit Mapes. 


F Oſter and Wilſon bꝛought an action of Covenant againſt Mapes, and de⸗ 
clared, That by certaine Indentures of Articles, it was agzeed betwixt 
the Plaintiff and the Defendant, whereof one part was ſealed with the ſeale 
of the Defendant, and the other with the ſcales of th Plaintiffs, that where⸗ 
as the Defendant had leaſed to the Plaintiffs the Parſonage of B, he cove⸗ 


nanted, That he would keep the Plaintiffs harmleſſe concerning the ſame a- 


gainſt one N B: And declared further, That the ſaid N B had entred upon 
them; And that at the time of the making of the Indentures, he was Parſon 
of B, i, The Dekendant had pleaded Non eft factum, and it was found by 
ſpectall Gerdi, That the Defendant ſealed one part of the Indentures, and 
that one of the Plaintiffs only ſealed the other part: Erception was taken to 
the Declaration becauſe there is not ſet fozth in it any ſufficient beach, fo2 
when the Defendant Covenants fo ſave the Plaintiffs harmelelle againſt B, 
the ſame is tobe intended of a lawfull E vicdion: As in Puttenhams Caſe, 
13 Eliz. Dyer, 306. But if the Covenant had been, What the Weilee should 
peaceably enjoy the Terme, fine ejectione & interuptione alicujus perſonz, 
upon an uvlawfull entry of a wzong doer, an acton ipeth: See 16 Eliz. Dy- 
er, 328. And here the finding of NB is be Parſon at the time is to no pur⸗ 
pole : And there is not layed any exp2efle title in N B, but only by implica- 
tion, ſoz it might be that the Parſon had leaſed to the Defendant rendzing 
Rent with clauſe of re-entry, and the Parſon had entred koz the Condition 
bzoken, and that the Plaintiffs onght to have ſhewed, and not generally, that 
he had entred, and that he was Parſon : Alſo it is layed, That N B was 
Parſon at the time of the Entry, but it is not chewed, what Entry, which 
may be taken, that he was Parſon at the time the Plaintiffs entred by virtue 
of their Leaſe, and not when the ſaid N B entred upon the Plaintiffs: Allo 
the Plaintiffs have not declared, That they hade entred by fezce cf ihe Lon 

ozeſald, 


4 t not ladin 


«6xhetwirt Gente 


. :1ibomdto Bto ave 
om e il K ahl 
nd, te Bondt 


(ya Gund 94S ke 
"ig fluch 
ja | lh: Jade 
A di fafelt 


Aut; fu 
wat 300 


wlocha pectall 
r cncelbed; thi 
Acht 1026 00 
A ways of the C 
Tun, and (8 tt 


Ahe 
I Nec 
ch yſis thet 
Anz Iudgen ff 


40 8 
r ant 


1 3 


part of the m 


it any ſufficet . 
ntiffs harmelſt' 


{aum, andit8s! - 


ct: Exceptions | 


g 323 
v, and ly ty 3 C40 Ce | 
mh alozcſaid, and if not, then they cannot be ejected, & c. and then no bzeach of 
zthe thy lin U Covenant, pudſey confrary, Me have declared, that the Perſonage was de⸗ 
Taming miſed to us, and that NB being Parſon hath entred, and the Recozd was 
read. i. That where the Defendant had demiſed to the Plaintiffes the Par⸗ 
ſonage of B. It was agzeed, That the Defendant alwayes ſhould keep 
Pleas, harmleſſe the Plaintiffes and the Pzemiſes againſt NB foz and concerning 
omnibus pertinentiis,&c. Tanfield, The bzeach is well laid, and the wozbs 
Caſe of the Tovenants amount to as much, as ik he had ſatd, that he would keep 
: them krom all interruption, and the difference is, when the Covenant is ge⸗ 
nerall, i. keep harmleſſe,&c. the ſame doth not extend but to a lawfull in⸗ 
Vat whereas ly terruption, but when it is ſpectall againſt ſuch an one, there it extends to 
ald be (awfallfyy any inferruption whatſoever, Gawdy Juſtice conceived, That the bzeach 
edge boat when of Covenant is well laid, i. that NB hath entred upon them, and removed 
the plaintig 1 them, and be it by wꝛong oꝛ by Right, the ſame is a bzeach, foz he hath not 
Oenant of Het kept harmleſſe the plantiffs foz the pzemiſes and pꝛoftts of them, again 
wand, Ac. In 6 N B 2 E.4.15. a Pond was endozſed upon condition, That the Dbligoz ſhonld 
ents * Amen defend to the Dbligee foz ſuch a time, ſuch Land whereof he had befoze en⸗ 
but unto Gina feoffed him, It was holden, That if a'ftranger oufteth the Dbligee, without 
ation was nat g Pe Title, the Bond is forfeited by reaſon of the wozd (defend) and although 
the Covenantety) the Plaintiffs have not laid in their Declaration, that they have entred, the 
ſame is not materiall; fo2 it is not the point of the action, but the Entry of 
NB is the cauſe of the Action, Fennor Juffice conceived, That the difference 
Bench put at the Bar betwirt Generall Covenant and ſpectall, is good Law, and 
. that in caſe of ſuch a ſpectall Covenant interruption without Title gives an 
Action: but he conceived, that becauſe it is not alledged that the plaintiffes 
n eeinit Mays, had entred, that there was no bzeach of Covenant, See 9 Eliz. Dyer 257, 
Wray, The wozds of the Covenant do amount to peaceable enjoying 
nent again ha! during the Term, and ſo to an interruption without Title, Fennor 18 
cles, it was um E-4-27+ A is bound to B to ſave B harmleſſe from an Dbligation made by 
rt was (ealedtidh the Plaintiff to one R, if R affirm a plaint of Debt againſk the ſaid Platafi& 
th: Platt 1 upon the ſaid Bond, the Bond of A is fozfeit, but here the Plaintiffs cannot 
zarfonace ub be harmed, foz they have not entred, Gawdy, The concluſion of the Decla⸗ 
e P malt ration is, That N B entred upon the profits and removed them, ſo as they 
N 10 8 could not take the pꝛofits thereof, ſo it is implied, that the Plaintiffs had en⸗ 
33 wo tred, and afterwards Judgement was given foz the Plaintiff 


Trin. 31 Elis, In the Kings Bench. 
CCCCLIX. Marſhes Caſe. 


Arfh, Executor of one Nickolſon, bꝛought a Watf of Erroz to reverſe Eccor by Ece- 
an Datlawrte in Felony had againſt his Teſtatoz, the Erroz aſſigned cutort to re- 
was plain, but it was moved, that this Mzit of Erroz would not lie; Gaw- verſe an at- 
dy, The action will well lie, fo2 by this ſuit the plaintiff intends fo reverſe, e be 5 
and ſo undoe the Putlawrp, fo2 which cauſe this matter ought not to be bz 
jected againſt him, koz the Executoz map have this action as well as the 
Petr, Fennor Juſtice, Where the principall reverſeth the Attainder, the 
ſame hall extend to the acceſſozp. In alliſe againſt Tenant and dilleiloz, 
Lach of them may have a Writ of Erroz, and the reverſall by the one Call 
make void the Recozd as to both, and he needs not any Garniſhment, fcz by 
| Intendment the Ring is to have all his goods, and the King is alwayes pze- 
}# ſumed p2elent iu this court, quod tota curia conceſſit, and therefore there 
uu needs nat any Garmſhment by Scire facias, but Wray laid, wo uſe tn ſuch 
cales to call the Attozney Generall of the King to know if he can ſay any 
thing wherekoze the Datlawry ſhould not be reverſed. The Erroz aſſigned 
was 
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was, That the Exigent tifued fezth into London, and the Sh2riffc retur— 
ned that he had pꝛoclaimed the party ce com. in com. quouſqne, &c. where 
he onght to ſay de Huſtingo in Huſtingum and that was holden by the court 
clearly to be Erroz, and afterwards at another day it was moved by Coke, 
That a man attainted of Felony could not make Crecutozs, fo2 he is dead 
in Law, and as Bracton fatth, ſolus Deus facit Hæredes & homo nominat Ex- 
ecutores, and tyercfo:e the Heir onely ſh all have a zit of Erroz : alſo an 
Exccutoz cannot have a Watt of Erroz, but onely upon a Judgement given 
in a perſon:.11 action, but this Attainder is a thing of a higher nature: ag 
where a woman xoyſoneth her Yusband, the Heir Wall not have an Appeal, 
{o2 Murder is changed into Treaſon, and that offence is a thing of a higher 
nature; fo this attainder is of a higher nature then in the perſonalty. Allo 
it may be nilichiebons fo the Heir, koz the Executoz may fozthwith bzing 
and pwine his TAE of Erroz, by which the Jurgement ſhall be effirmed,any 
fo the Right of the Heir ſhall be bound, allo when Erroz is bzought to reverſe 
ans utlawry of Felonp, a ſcire facias cught to be (ned againſt the Lozds me, 
diate and immediate, which cannot be here at the ſuit of the Executozs: al, 
ſo it was kound by Enqueſt of the Cozoner, that the Teltatoz ſugam fecit, 
fo that thereby if he had been acquitted, he (ſhall loſe his goods, and then the 
Executoꝛs have not any reaſon to bzing this N zit of Crroz, but ſee 11 H. 4. 
Error 51. That Erecutozs ſhili have a Wzit of Erroz of an Dutlawrie 
p2oncunced againſt their Teſtatoz, and ik it be Teveried they ſhall have res 
ſtitution of the goods of the Teſtatoz, but it doth not appear there that it 
was upon an Indictment of Felonte, Altham, As well the Executoz as the 
Heir is a perſon able koz to ſue a Wait of Erroz in ſuch caſe, as 13 E.4. 
where a falſe oath is given againſt one in allile and dieth,the Heir ſhall have 
an attaint fog the Land, and the Executoz in reſpec of the damages, Pop- 
ham Attoznep Generall, This Outlawrie is a reall Judgement, therefoze the 
Executoꝛ cannot have crro2 uponit, Wray, It is good That this caſe be conſis 
dered, fo2 it map be miſchievous, fo2 thereby the Erecutoz ſhall avoid the 
attatader againſt the Ring, and the Lo2ds, Fenner, That cannot be without 
a ſcire facias, Gawdy, The Executoꝛs ſhall have this action, and as to that which 
bath been objected, that the party attainted cannot make Executoꝛs, the lame 
is no reaſon fo2 the Executc2s do pꝛetend, that their Teſtatoꝛ was not lawful⸗ 
ly cutlawed, and ſo by this Suit, they do endeavour to take away that dilabi⸗ 
lit, and thereſoze it cught not to be objected againſt the Executoz, and if the 
Caſe here be, That the Teſtatoz had not lands, but only goods, there is no rea⸗ 
con; but that the Erecutozs ſhould have a zit of Crroz, otherwiſe the goods 
of ths Teſtatoz ſhould be loft, and it was clearly holden by Wray chief Jus 
Fice, That the Executoz might have and purſue this Whit of Erroz,the Qufs 
lawrie of the Teſtatoz notwithſtanding; and afterwards the Datlawry was 
reverſed accozdinglp. 


Trin. 31 Fliz, In the Kings Bench. 
CCCCLX. Truſſclls caſe. 


Ruſſel was removed out of the Counter of London by Habeas corpus into 

the Kings Bench : Egerton, The Qucens Doliticito2 moved the Court, 
that Truſſell was a perſon aktainted of felony, 4 ſo had not any lands oz goods, 
to ſatisfie,&c. and alſo his life was not his own, and upon the Return ofthe 
Habeas corpus, it appeared that Truſſel was detained in pꝛiſon foz an exetuti⸗ 
on, and fo2 divers actions, and it was the opinion of the Court, That as ka 
the Excrition he ought not to be diſcharged, foz then the party ſhould loſe his 
Debt loz ever: but as to the cther actions, it was the opinion of all 15 = 
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Kices, that Truſſel ought to be diſcharged of them; foz a man ſo attainted 

zught not to be put to anſwer, noz taken in Execution, and ſo are all our 

books, and they ſaid that they had conferred with the Juſtices of the Com⸗ 
mon Pleas, and with the Barons of the Exchequer; which were of a con- 
 trary opinion in this caſe upon the very matter, and not upon the manner 
of the pleading, but yet we will diſcharge dur con! ciences as we have done, 
koꝛ there is not any book againſt us, Egerton ſtetit ſuper ſemitas antiquas, and 
af laſt it was awarded, That Truſlel ſhould be diſcharged ok all actions 
bzought againſt him. 
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Trin. 31 Elix. In the Kings Bench. 


CCCCLKI. Sovers Caſe: 


Over and others were endicted upon the Stafute of 8 H.6.of fozcible En- Indiamencs 
try, becauſe they had expniſed one A out of his Land, and dilleiſed the vpon Sracure 
Mapoz and Commonalty of London, who were in Reverſion, and the ſame 6.1.6, 
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being removed hither, reſtitution was pzayed thereupon, and White foz the 
City, who was in Reverſion, and the Lefſo2 pꝛaped that no Reffitution 
might be, foz they had let the houſe to another, and that he who had pzocured 


this Indictment claimed in by a Tuſtome of London, That the Executoꝛ of Reſticuion. 


the laſt Termoꝛ ſhould not be put out, if he ſhall give as much foz it as any 


other will, whereas in truth there is not any ſuch Cuſtome, and fo2 that cauſe 


the Keſtitution was ſtayed, and it was ſaid by the Court, that Reſtitution 
ſhall be alwayes made to him in the Reverſion, and not to the Leſſee fog 


vears, foz he who is diſſeiſed ſhall be reſtozed, and then the Leſſee may re- 
enter, | | 


Trin. 31 Eliz. In the Kings Bench. 
CCCCLXII. Beal and Carters Caſe. 


N an action of falſe impziſonment, the Defendant juftified becauſe ths 


Plaintiffe vzought a child. of the age of fix years, and not above, into Falſe impri- 
the Pariſh Church of W. & eundem ibidem relinquere voluiſſet, & intendif- ſonment. 


fer, without keeping, oz nouriſhment, to the danger and dcffruction of the 
child, & contra pacem, foz Which the Defendant being Conſtable of the 
ſaid Partſh arreſted the Plainfife and put him in pꝛilon untill he did agzee 
and pꝛomiſe to carry the child from whence it came, upon which the Plain⸗ 
tiff did demurre in Law: It was moved, that the Jufification was geod, 
£az every ſubject might do ita fortiori a Conſtable, and if in this caſe the child, 
being (o expoſed, ſhonld be famiſhed fo2 want of nouriſhment, it hav been 
murder as it was holden at Wincheſter befoze the Lo2d chief Baron, 20 Eliz. 
Another Exception was faken to the Plea, becanſe he ſaith (quendam infan- 
tem) Without naming him, and he ought to ſay, Quendam infantem ignotum, 
but that Erception was not allowed; another Erception (ibidem relinquere 
intendiſſet) but he doth not ſay, that he did depart from it, and then his 
meaning is not traverſable, oz illueable, oz tobe tried by Jurozs, See 22 
E.4.45. Gawdy Juftice, It was a gzeat offence in the Plaintiff, but the 
lame ovght to be puniſhed accozding to Law, but the Conffable cannot im⸗ 
p2ilon a ſubject at his pleaſure, but accozding to Law, i to ſtay him and 
bzing him befoze a Juſtice of the Peace to be there examined, Wray, Af the 
Defenvant had pleaded that he ſtayed the Plaintiff upon that mattor, to have 
vzonght him befoze a Juſtice of Peace, it had been a geod Plea,Fennor, The 


juſtiica⸗ 


AS ROI ng an — 
Cole and Walles C Bond and Bailes 
Caſe. ; Caſe. 


' fullification had veen good, il the Defendant had pleaded, that the Plains 
tiff refaſed to carry away the child, ſo all the Juſtices were of opinion againſt 
the Plea, but they would not give Judgement by reaſon of the ill —‚ 
bunt they let the parties to compound the matter. 


Paſch. 33 Elia. In the Kings Bench. 


CCCCL XlII, Cole and Walles Caſe. 


cee lech 3 [ N an Ejectione Cuſtodiæ, the Plaintiff declared, that A was ſeiſed of the 


13 Mannoz of D within which Manno; are diverſe Coppholds of inheritance, 
Mtg tare, and that the Cuſtome of the Bannoz is, that if any Copyholder of inheri⸗ 
tance of the ſaid Manno2 dieth, his heir within the age of 14 years, that then 
the WLozd of the Mannoz might gzant the cufodte of his body and Lands to 
whom he pleaſed, and ſhewed, that one Clevertie a Coppholder of inheri⸗ 
tante of the laid Manno died, his ſon and heir within the age of 14 pears, 
apon which the Wozd of the Bannoz committed the cuſtodie of his body 
and Lands fo the Plaintiff, and the £efendant.vid eject him, and upon not 
Cavity, it was found foz the Plaintifk; It was moved tn arreſt of Judge- 
ment, That thiz Action would not lie upon a Copyhold eſtate ; Quod tota ins fog it mil 
Curia conceſſit, and pet it was ſatd, that an Ejectione firmæ lieth upon a de bots, which 
mile of Copyhold-Land, by Leale of the Toppholder himſelf, but not up⸗ i ma v0 
on a demiſe by the Lozd of the Copyhold ; Quod fuit conceſſum, and afters Finnen 
wards the Caſe was made an the Plaintiffs ſide, and it was laid, that this = 
was but an ad ion upon the Caſe, in the nature of an Ejectione firmz, any inn, 31 E. 
this intereſt is not gzanted by Copy, but entred onely into the Court Roll ; | 


fo it is not an intereſt by Copy, but by the Common Law, foz the wozds CCOCLN 
are, Quod Dominus commiſit cuſtodiam, &c. and doth not ſay in in Curia 


and aftezwards Judgement was given foz the Plaintiff, Auen 
Trin. 33 Elix: lu the Kings Bench. = os ran 

ns uA 
CCCCLXIV. Bond and Bailes Caſe. „„ way 


aw \snat in cy 

Ond bꝛeught a Scire facias againſt Bailes adminiſtratoz, of one T B ups nt bring upon 
on a Recovery had againft the Inteſtate, in action of Debt, the Des ing erm ws; 
kendant pleaded, That befoze the ſaid Judgement given, the Teſtatoz did — 
_ OY 4 acknowledge a Statute Staple to one C. and that the Son was not paid in Wess mnt eum 
before 2 Sta. the life of the Teſtatoz noz after , and that they have net in their hands 
cute. any goods of the Inteſtate beyond what will ſatisfle the laid Statute , 

upon which there was a demurrer in-Law, and Crook argued, That the 

Bar is not good, fo2 here is not pleaded any Exetution upon the Statute, 

and then the Judgement, the Statute being things ofc as high nature; that 

of which Execution is ſued, ſhall be firſt lued, and ik this adien had been 

bzought upen a Bond, the Plea had not been good: foz although that Brian 

faith, 21 E. 4. That Recognizances ſhall be paid by Crecutezs befoze 

Wonds, vet that is fo be intended, when a Fcire facias is to be ſued upon it, 

otherwiſe not: And 4 Hl... in a fire facias upon a Judgement, fully ads 

meniſtred, at the day of the wait bꝛeught is a good plea, by which it appeareth. 

That the Eretutoꝛs all pay the Debt upon the Obligation befoze the Wait 

H2ounht;it had been good. ce 12 E. 3. Executors 73. In a ſcirefacias upon 4 

Judgement in Debt given againſt the Teſtatoz, Enquirie ſhall be what goods 

the Executozs had the day ol the ſcire facias: and he ſaid, it was moved by 


Anderſon, 20 Eliz. in this Court, In Debt upon a Bond againſt 8 
U 


Judgement 


—— i. * — hs I — 


Crew and Bails Wade and Preſthalls 
caſe. Caſe. 


— CET 
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£023, the Defendant pleaded, that the Peſtatoz was indebted by Judgement 

to A, and that they had not moꝛe, then to ſatiſie the ſame, and it was holden no 

plea, if not that he pleaded further, that a Scire facias was ſued upon it: 

Wray ſaid, The ſame is not Law, and there is a difference when the Judge- 

ment is given againſt the. Teffatoz himſelf, and where againſt the Execu⸗ 

tezs, foz where Judgement are given aciinft Executozs, the Judgement 

which wis given befoze shall be firſt erecuted, but ik two Judgements be 

given againk the Weſtatoꝛ, he who ficſt ſues Erecution againſt the Execu— 

toꝛs ſhall be firſt ſatisfied, becauſe they are things of equall nature, and be⸗ 

foze ſuit, it is in the Election of the Erecutoꝛ, which of them he will pay, See 

9 E. 4. 1 2. As if two men have Tallies ouf of the Exchequer, he which firſt 

olkers his Lillie to the officer ſh ell be fir c paid, but bekoze that, it is in the 

a ate of 14 il! choice of the officer, which of them ſhall be firft latisfied, and therefoze, 

of tis . 19 H. 6. If the Leaſe enrolled be loft, the Enrollment is not of any cect, 

| 17 mu and Paſch. 20 Elz. dur very caſe was moved in the common Pleas, in a 

Hf VOMerq Scire facias upon a Judgement given againft the Liſfatoz, the Executoz 

Vin the a pleaded, That the Teſtatoꝛ hid acknowledged a Dtatute befoze not ſatisfied, 

) the cuſtvie dk Ultra que, &c. and it was holden no Plea, foz a Statute is but a pzivate and 

deject him, ang pocket Recozd, as they called it, and 32 Eliz. betwirt Conny and Barham, Com and 

;0ved in ane} the lame pled was pleaded, and holden no Plea. Alſo if this plea ſhould be 5% ms Cale, 
held eſtate; Q allowed, gꝛeat miſchiefs would follow: foz then no Debts chould be ſafis- 
Uonefimzlithy fied by Erecutozs, koz it might be, that the Statute was made koz perfozs 
ber himſelf, : mance of Covenants, which Covenants perhaps ſhall never be broken: and 

> fait conceſſa & afterwards Judgement was given foz the plaintiff, 
ind it was (alt þ 
f an Eje&tion fn Trin. 31 Elig. In the Kings Bench: 
1elp into the c 


* 


& 


mon Labs f cceclLxv. Crew and Bailes Caſe. 
d doth not nt 


ii ' A Wijit of Erroz was bꝛought upon a judgement given in the common Error. 


; pleas, in a Bill of pꝛiviledge bꝛought by an Attoꝛney of the laid Court, 

Bench. upon an Obligation, and upon the ſaid Judgement iſſuedfozth pꝛoceſſe ok. : 
| Execution, upon which the Defendant was outlawed, and the Erroz was ener 
ils c. alligned in this, That upon that Judgement p2oceſs of outlawrie doth 

: not lie, foz Capias is not in the oꝛiginall Action, and ſo* was the opinion of 

ce gar te whole Court. being upon a Bill of pꝛiviledge, and the Dutlawrie was 

Zinittralgz, 16 reverſey, and the Erroꝛ was alligned in the firſt Judgement, becauſe there 

alen al A* were nok fifteen dayes betwirt the Teſte of the Venire facias, and the return 

| 4 * l 4 of it, but that was not allowed, foz it is helped by the Statute of 18 Eliz. 

'+ the 900 99M cap. 14. 

0 pave not i087 2 

408 wo Trin. 35Eliz, In the Kings Bench, 

Ad Crook Ar | 


CCCCLXVI. Wade and Preſthalls Caſe. 


17 an Wade bzonght an Acton of Debt againſt Preſtball, the Defcn Debt. 

dank pleaded, That he was aftainted of Treaſon not reſtozed, noz | 
pardoned, any demanded Judgment ik he ſhould be put to anſwer, upon which 

the Plaintiff did demur; It was argued foz the Plaintiff, that the Plea ts 

not good, fo2 the Defendant (hill not take benefit of his own wzong: A TEET Poa dib 
{on attainted gives his goods, he ſhill not avoid it; A woman takes a Yus- luy of himſelf 
band, thereby chee hath abated her own Wait : It is true, That a perſon not allowed. 
aftainted is a dead man, it is lo, as to himſelfe, but not as to others, 3 3 Ul. 

6. à perſon attainted is murdered, his wife hill have an appeal, ſo as to all 

ines | Au reſpects 


Wade and Preſthalls 
Caſe. 


Execution a- 
gainſt a perſon 
attainted. 


One 


—— — 


„ — i — 


reſpeds he is not dead,andalthough as yet the Plaintiff cannot have any Exe⸗ | 


cutien againſt the Defendant, pet here is a pefſtbility to have Execution, it 
the Defendant get his pardon: As a man ſhall have warrantia Charta, al, 
though be be not impleaded and yet he cannot have execution, but there is a 
potivility to have execution, 22 E. 3. 19. A Kent. g2anted to one in Fee upon 
condition, that ik the Gzantee vye, his heir within age, that the rent ſhall 
ceaſe during the nonage, the Gzantee dyeth his heire within age, his wife 


b2ought Dower p2eſently and recovercd, and yet the cannot have execution, 


but vet there is a poſſibility to have execution, viz. upon the full age of the 
heir: Coke, contr. by his Attainder he hath loft his Goods, Lands, life de⸗ 
gꝛee, foz he is now become terræ filius, and he cannot dꝛaw blood from his 
Father, noz affo2d blood fo his Bon oz his poſteritp, ſo as he hath neither 
Aunceltoz, noz Heire, and as to the poſſibility, the fame is very remote, oz 
the Law doth not intend that he ſhall be pardoned, and lee 6 H. 4. 64. 
A man committed -a Felony, and alterwards committed another Felony, 


and after is attainted of one of them, he ſhall not be put to anſwer to the 


other, but ik he obtaine his Charter ot pardon, be ſhall anſwer to the 
other, See alſo, 10 H. 4. 227, t. Coronæ: Popham Uttozney Generall: 
The Defendant onght to anſwer , koz none ſhall have advantage of 
his own w2ong : The Plaintiff is made a night pendant the Wait, 
it ſhall abate , becauſe his own Ack, but here Treaſons are ſo heynous, 
that none ſhall have eaſe, benefit oz diſcharge therevy : Amd ik the Defendant 
hall not be put to aniwer untill he hath his pardon, then the agton,is now 


ſuſpended, and an action perſanall once ſuſpended is gon fo2 ever, and he ci⸗ 


ted 29 E. 3. 61. in the Book of Aflizes, where it is (aid by Shard, execution 
upon a Statute may be ſued ageinſt a man attainted, and he ſaid, That ik 
the Enemy of the ing comes into England, and becomes bounden fo a Subs 
je in twenty paunds, he ſhall be put to anſwer, notwithſtanding that Inte⸗ 


reſt that the King hath in him: Harris Serjeant to the ſame intent, he con⸗ 


Baychets caſe. 


Regula. 


ceived by 33 H. 6 1. That Traito2s are to anſwer, foz ik Traitoꝛs bꝛeake 
the Goale, the Goaler ſhall anſwer foꝛ their eſcape, foꝛ the Goaler hath reme, 
dy againſt them, contrary of the Kings Enemies, and he cited the caſe of one 


Burchet, who being attainted of Treaſon ſtruck another inthe Tower, foz 


which notwithſtanding his Attainder, he was put to anſwer: Egerton Soli⸗ 
citoz Generall : And he laid, That the Action is not ſuſpended, but in as 
much as every Action is uſed to recover a thing defained, oz fo ſatisſie a 
wꝛong, and if it can appeare that the party cannot be ſatisfied accozding to 
his caſe, he ſhall not pzoceed: And in this caſe, the Plaintiff, if he ſhould 
obtaine, Judgement could not have execution by the common Law, foz he. 
hath no goods, no2 by the Statute of Weſtminſter, 2. by Elegit foz he hath no 
Wands, noz by the Statnte of 25 E. 3. by his body, fo2 ik is at the Kings pleas 
ſure, and then to what purpoſe ſhall the Plaintiff ſue, and it is a generall 
rule, That in all Acions, where the thing demanded cannot be had, o2 the 
perſon againlt whom the thing is demanded cannot peild the thing, that the 


it ſhall abate: As ina Writ of Annutty by Gzanfee of an Annmty 


loꝛ years, the terme expireth, the Wit ſhall abate ; Tenant in ſpeciall tail 


Abatement of bzings Waſte,and pendant the Mit, his illue dyeth, the Wnt ſhall abate, 


Writ, 


to Treſſels caſe, who in ſuch caſe was put to anſwer, J gzant it, foꝛ 


&c. 2 E. 4. 1. A man Dut-lawed of Felony pleaded in dif-affirmance of the 
Dut-lawzy, and yet he was not put to anſwer untill he had his pardon; and 
then he ſhall anſwer : And as to the caſe of 33 H. 6. I. $f doth not appeare 


that the Traitozs were attainted, and then there is good remedy eneugh : - | 


And Burchets caſe, cannot be reſembled to our caſe, fo2 although that by the 
Attainder the body: of the party might be at the Kings pleaſare, pet his bo- 
dy may be puniſhed fo2 another offence, foz the example of others: And as 
he con⸗ 
cluded 


ile there, and 
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cluded Judgment if Action, and ſo admitted him a perſon able to anſwer, and 
then it could not be a good Plea in Bar: And in Ognells caſe; the return of 
the'Dheriff ſhall bind them, foz upon P3oces againſt a perſon attainted, they 
returned Cepi where they onght to have returned the ſpeciall matter withonC 
a Cepi, but now thts generall returne ſhall bind them, and by that he ſhall be 
concluded to ſay that the party was not in Trecuftou : And this Plea is not 
any diſabling of the Defendant, but he inkozmes the Judges that he is net a, 
perſon able to anſwer to the Plaintiff ; As in a Precipe quod reddat, the 
party pleads Non-tenure, the ſame is no diſabling of his perſon, but a ſhew⸗ 
ing to the Court that he cannot peild to the party his demand: A man ſhall 
ndt take advantage of his own wꝛong, i. in the ſame thing in which the wzong 
is ſuppoſed, cz againſt him againſt whom the wꝛong is ſuppoſed to be done, 
but in other caſes, he ſhall take advantage of his own w2ong, as Littleton, If 
a Leaſe foꝛ life be made, the Remainder over in Fee, and he in the Remain⸗Cales where a 
der entreth upon Tenant fo2 life, and diſſeiſeth him, the lame is a good ſeiſin, _ —_ _ 
upon Which he may have a Wait of Right, Littleton, 112. 35 E. 3. Droit, his os © © 
30. And pet this letfin was by wzong: And there was a Cale betwixt Mar- wrong. 

bery and Worrall in the Exchequer, the WLeſſoz entred upon his Leſſee foz #ſ«rbery and 
life, made a Feoffment in Fee with clauſe of re-entry, the Leiſce re-entred, 79745 cale: 
the Leſſoz at the day came upon the Land and demanded the Rent which was 

not paid, it was holden the ſame is a good demand of the Rent, and pet he is 

a Treſpaſſoz to the Leſſee : And in another Caſe, A man ſhall fake advan⸗ 

tags of his own wzong, Fitz. N. B. 35. N. An Infant hath an Avvowſon by 

viſcent, the Church becomes void, he who hath Right paramount nſurps, and 

pzeſents to the Charch and the x moneths paſſe, now by this tortious uſur⸗ 

pation, he is remitted, and the Inkant out of pofſefſion and without remedy : 

And he cited the caſe, 16 H. 7. 10. A Scire ſacias out of a Fine was bzought 

againſt an Abbot, by which Fine the Pzedeceſſo3 of the Abbof gzanfed to 

find a Pꝛeiſt fo ſing Malle in ſuch a Chappell, &c. and the Abbot pleaded, 

That the ſaid Chappell was become ruinous and decayed, ſo as no Pzeiſt 

could ſing Palle there, and it was pzayed on the part of the Plaintiff, that 

fo2 as much as the Covenant is confeſſed that Judgement be given, but that 

Execution ſhould ceaſe untill the Chappell be re⸗built, but it was not allow⸗ 

ed, koz this is a good Bar fo2 the time, and no Judgement ſhall be given, foz it 

{hall be in vain, fozit cannot be executed becauſe there is no Chappell, and 

it may be the Chappell hall never be built againe: And ſo in the pzincipail 


dale, &c, It was adjozned. : 


Trin. 33 Eliz. In the Kings Bench, 
CCCCLXVII. Knightley and Spencers Caſe. 


1 N a Pꝛohihition betwirt Knightley aud Spencer, The Caſe was, That 
Ph. Abbot of Eveſham, and all his Pzedeceſſo2s time ont of mind, &c. ITN 
were ſeiſed as well of the Rectory impzopziate of B in the County of N and cohiblugn, 
alſo of the Mannoꝛ of B in the ſame Pariſh, &c. untill the diſſolution of his 
heuſe, and that by reaſon thereof, the ſaid Abbot and all the Þzeveceſſo2s 
had holden the ſaid Mannoz diſcharged of payment of Tithes, untill the 
diſſolution, &c. and ſhewed the bzanch of the Statute of 31 H 8. And that 
the ſaid Abbot did ſurrender the Poſſcſſions of the laid houſe to the King, 
and that the King held the ſame diſcharged of the payment of Tithes, and 
that afterwards the Ring granted unto the anceftoz of Knightley the ſaid 
 Wannoz, and to the anceſtoz of Spencer the ſaid Rectozy, and although the 
Plaintiff ought de jure to hold the ſaid Mannoꝛ diſcharged of Tythes ; yet the 
Defendant ſued him in the Spirituall Court, cc. To which the Defendant 
es, U n 2 conkelling 


- Knightley and Spencers 
1 Caſe. 


— — —— 


conkelling the IAmpꝛopꝛiation, pleaded, That the ſaid Abbot was ſeiled, ut 
ſupra, bnt that befoze the making of the ſaid Statuts of 31 H.8. the ſaiy 
Abbot demiſed Decimas Rectoriæ predict. to one Spencer foz 70 pears, who 
made the Defendant his Crecutoz, and died, and that at the time of the ſaiy 
Demiſe, and diſſolution of the ſaid Abby, one Goodman and others were 
pollelled of the ſaid Pannoz, untill the year 1585. which was the year be, 
foze the Suit began in the Spirituall Court, and that at the time of the dil, 
ſolution he paid Tithes foz it, and now the Platntiff refuſeth to pay,8&c; abſ. 
que hoc, That the Abbot and his Pzedeccſſozs held the ſaiv Pannoz quit of 


Unity of poſ- 
ſeffion a diſ- 
charge of 
Tithes. 


demur in Law, Cook, foz the plaintiff, That this Unity of poſſeſſion is a 
diſcharge within the Statute of 31 H. 8. the wozds of which are, That the 
I ing and his alſignes, ſhall have and enjoy the Lands difcharged and as, 
quitted of Tithes, as freely as the ſaid Abbot held the ſame at the day of the 
diſſolution ; And lee befoze, whereas divers Abbots, were acquitted and 
diſcharged of, and foꝛ the payment of Tithes, foz the @tatute. doth not in⸗ 
tend a reall diſcharge, as by compoſition o2 ſuch manner, which is not here, 
but only a ſuſpenſion, which is not any diſcharge tu Law, e vet in ſpeaking of 
viſcharge ozdinarily an acuall diſcharge is underſtood, As if J be bound by 


Obligation to diſcharge one of ſuch a Bond, it is not enough to pay the mony, 


but J ought to pꝛocure an actuall Diſcharge , where it is put generally, but 
where it is put ſecundum quid, as it is here referred to the Diſſolution. A 
ſuſpenſion is a Diſcharge intended in the ſaid Statute, but where the Sta⸗ 
tute is indefinite, there an actuall diſcharge is under ſtood, but reſtrained to a 
time a ſuſpenſion ſufficeth, and truly it is a diſcharge within the intent of 
the Statute, foz if the Statute ſhall be intended of an abſolute diſcharge, 


and a Diſcharge in Law onely, the Statute had been ſuperfluous, foz the 
Waw laid ſg much befoze, fo2 without ſuch p2oviſion, the King and his aſ- 


fligns held diſcharged from payment of Tithes, But the makers of the 
Statute knew well enough, That the Abbot might have ſuch diſcharge 


by divers means, and it ſhauld be infinite foz the party intereſſed to 


enquire of them all, and tyerc{2e they did enad bziefly, That if at the time 


of the diſſolution they were in and manner freed of payment of Tithes, the 


came ſhould be ſufficient,and ſo here is not any wzong unto any, fo2 the Par⸗ 
ſon had all as he had befoze, and the-ſame is like to the Tale betwirt Whar- 
ton and Morley, 7 Eliz.tn the Exchequer, the Repozt of which Br.Plowden 
barton 2 communicated unto me, and it was upon the Statute of 1 E. 6. cap. 14. of 
Morleys Calc, ꝙanaſterics, That all Gzants made to the King by any Pꝛovoſt, Gover⸗ 
ns2, &c. of any Pannoz, &c. ſhall be good, &c. and the Caſe was, That 
a Pꝛebend of the Church ok York ſurrendꝛed to the King, but the ſurrender 


was never enrolled, and yet adjudged good upon the Statute, fog if if was a 


lawfull ſurrender, the ſame had been good of it ſelf, without any aid of the 


Statute, which was made fo ſupply inſufficient afurances, and ſo in our 
Caſe foz the Caſe afozeſaid, and it ſhould be injurious to dive the Jury to en⸗ 


quire of the manner of the Diſcharge, if it were by compoſitton uponthe 
foundation, v2 by diſpenſation of the Pope, as Ciſterarces Templarii: And 


here the plaintiff hath declared of an impzopztation befoze time of memos: 


ry, and ſo befoze the Councille of Laterane, which was within thoſe 400 


vears, and 25 Eliz. there was a Suſſex Caſe, where the Plaintiff declared as 


here, but they would not pzoceed, and ſee Dyer 10 Eliz, 277. 278. The 
Patoz of . John hath pꝛiviledge faom Rome, that he ſhall not pay Tithes: 
fo2 any Land, quas propriis manibus aut ſumptibus excolanr, but their Falk. 


mers have payed Tithes, and it was holden, that in the hands of the: Jars 


mers. Lithes ſhould be paid, but after the Term ended, the Patentes ſhoulv: 


hold diſcharged, ſo as the Statute hath a favourable conftrucion upon this 
point: Now it is to ſee, if the Leaſe of the Kecaozie by which the Delon 


vant 


the payment of Tithes time ont of mtad, &c. upon which the plaintiff did 
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A Rent in 
ehe to ſome 
purpoſes and 
ſuſpended to 
other. 


Buckley contrary, And he ſaid, This unity of poſſeſſion is not any diſcharge 
of Tythes by the ſaid Statute, and as to the caſe cited befoze, of. 3 H. 5, 12. 
where Tenant in tail ofa Rent entreth upon the Tenant of the Land, now is 
the Kent ſuſpendedzand then after when he makes a Feoffment in fee, by 
thit Feoffment the Rent is extinguiſhed which was but ſiiſpended at the time 
of the Feofkment, and therefoze ſome have holden that ik after ſuch Entry, 
he makes a Leaſe fo2 life of the Land, that his Rent oz Seigniozy i | 
gon in perpetuum, foz by the Livery all pafleth out of him, which he laid can; 
not be Law, and ſo it ſeemed to Gawdy Juſtice, Then upon ſuch Keotkment 

ith warranty he could not vouch as of Land diſcharged of the Rent general, 
lp, but as of Land diſcharged at the time of the Feoffment, with Pꝛoces that 
the ſuſpenſion. is not a diſcharge, koz it was ſaſpended befozs the Feeffs 
ment, and dilcharged by the Feoffment, and lo ſuſpenſtan is not a diſcharge, 
a Fortiori in the.Caſe of Tythes,fc2 in the caſe of common,and rent, although 
they are ſuſpended, ſo as they cannot be actually taken, vet they are to ſome 
intent in eſſe : As where Lands holden of other Lozds are in the hands of the 
Ring fez Primer ſeiſtn by reaſon of Pzerogative, and during ſuch ſeiſin of the 
Bing the Lov. gets leilin, the ſame is a. good ſeifin notwithſtanving 
that it was ſuſpended, ſo as he could not diſtrain: And alſs. in Allize of 


Land, damages as to the Rent. out of the Land ſhall be recompenſed, there- , 


foze the rent in ſome ſozt is tn eſſe, and a multo fortiori, this Tithe, 
which is a thing of Common Right , hall be in Eſſe, but goes with the 
Land, and therefoze by unity of poſſeſſion thall not be ſuſpended; 35 Ul. 
6. he who hath liberty ok Warreninthe Lands of another entreth into the 
Wand, the Warren is not ſuſpended, noz by Feoffment of the Land is cx- 
ting, and in this Caſe upon the matter, during the unity of poſſeſſion, the 
Tithes were paid, although not in ſpecie : allo the Abbot had the Lithes,as 
Parſon of B, and the Land as Abbot, and therefoze no ſuſpenſion, foz the 
Tithes were alwayes in eſſe, although net taken in the manner, as Tithes 
commonly are, but by way of Retatner, 22 E 4.44, A Wait of Annuity 
is bꝛoͤught againff a Pꝛioz, and it appeared, That the Pꝛioz and his Succeſs 
ſozs have uſed to pay the Annuity as Parſon of D, and not as P2iozs, which 
Parſonage was appointed fo the laid P2iozy time, cut of mind, and in the 
Wat , the Defendant was named Pꝛioz onely, and not Parſon , and 
therefoze the Wit was abated, Dee 14 E.q4. 10 H. 7. 5. In an Action 
ok Mat: Do Bracebridges Caſe, 14 Eliz. Plowd. 420. The Caſe put by 
Catiline, If the Parſon, Patron and Ozdinarp make a Leaſe fo2 pears, and 
afterwards the LeTee becomes there 3ncumbent, the Term is not extino, 
foz he hath the Term inhis own Right, and the inheritance in the Right of 
his Church, which ſee 30 H.8. Dyer 43. A Parſon purchaſcth, and after 


leaſeth his Parſonage, he himſelf ſhall pay Tithes, notwithEanving this | 


unity, and as to the reaſon of the other five, That if ſuch Diſcharge of 
Tithes be not intended by the Statute, but onely a Diſcharge in Law, 
the Statute ſhould be in vain, the ſame is not ſa, koz if the Abbot had 
been diſcharged by way of releaſe oz compoſition foz the Ponaſterie be- 
ing dicſelved, the Appzopiattion had been gone, ik it had not been ſup⸗ 
pozted by the Statute, and then the Releaſe and compoſition of no koꝛce, and 


the Ring ſhonid not take advantage of it, but by this Stafute, and as to 


Whartons Caſe befoze cited, the ſame cannot be Law, foz it hath been hol- 
den upon the Statute of 18 Eliz, of Confirmations, That if an Inkant 
maketha Leaſe to the King, the ſame is not made good by the Þtatutc,. 
fo2 the ſaid Statute extends to 1mpecfections in circumſtances, and not in 
ſubſtance. And although the Leaſe be not good, pet becauſe the matter of 
the ſurmiſe is naught, although our Bar be naught, a Conſultation onght to 
be g2anted, allo our Leaſe is weil pleaded, and ik ſuch vefect be in it, as 
bath been objected, the ſame ought to come in by Pleaon the other ſide, and 
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Agurs Caſe. 
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it is not like Heydons Cafe, fo2 there it was found by ſpecall Uerdic, noz ta 
Cromwells Caſe where ſuch defect was in the Declaration, and ſo no g2ound 
of Action, as to the T2averfe it is good enough, as ik (pectall Baſtardy 
be pleaded againſt one bozn befoze the marriage, and fo Baſtard, the other 
party ſhall traverſe generally the Baſtardy, and not the ſpeciall matter, but 


' foz the paincipall matter, i. this unity of poſſeſſion, divers rules have been. 


5 Eliz. inthe Common Pleas, The Caſe was, An Abbot had a Mannoz 
within the Pariſh of D, and a Compoſition was made betwixt the Parſon 
of D, and the ſaid Abbot, that the Parſon Qouid have yearly certain Loads 
of Wood, out of thirty Acres of the ſaid Mannoz, fo2, and in recompence 
of all the Tithes of Wood there, afterwards the Parſonage was appꝛopꝛia⸗ 
ted fo the ſaid Abvot, and afterwards the houſe was dillolved, and the Man⸗ 
noꝛ gꝛanted to one, and the Rectozy fo another, and it was holden, That the 
poztion of Tithes was removed, fo2 he had them, ſcil. The Pannoz and 
the Tithes in ſeverall Rights, and Manwood Thief Baron, and Periam Jus 
ſtice, fo whom a Caſe depending in the Chancery was referred concerning 
the diſcherge of Tithes by unity cf poſſeſſion, delivered their opinions, 
That ſuch an Unity is not any diſcharge within the laid Statute ; It was 
adjoznev. | 


Mich 52 Elix. In the Kings Bench. 


CCCCLXVII. Hoskins and Stupers Caſe. 

L Nan Action upon the Caſe, the Plainttf declared, That whereas the 

Plaintiff had ſold to the Defendant r000 couple of Newland Fithes fo 
the.uſe of the Defendant, and in conſideration that he Gould ſhip, and ſhould 
bzing and carry the adventure of them frem Briſtoll, in portum of Saint 
Lucar and ſhould carry back again the value of the ſaid Fiſh to London oz 
Briſtoll ſecundum uſum Mercarorum, The Defendant did pzomiſe, that upon 
the arri vall of the ſaid Fiſh, in portum of Saint Lucar, he would give to the 
Plaintiff 112 1. and laid, that he arrived with the ſaiv Fiſh, ad portum of 
Saint Lucar, and that afterwards he arrived with goods of the value of the 
ſaid Fiſh, adportam of London, fecundam uſum Mercatorum. It was hol- 
den by all the Judges, that in portum, and ad portum is all one, as the Sta⸗ 
tnte of Maſt is, Quod vicecomes accedat ad locum vaſtatum, yet he ought 
to enter into the Land: So the Wait of accedas ad Curiam, & in plena Curia 
recordari facias, &c. Another Exception was, becauſe he declared, That 
he returned with goods to the value, and doth not ſay, whoſe goods they were, 
but the Exception was not allewed, foꝛ theſe wozds ſecundum uſum mercato- 
rum imply that they were the goods of the Defendant, Quod fuit conceſſum 
per Curiam, and afterwards Indgement was given fo2 the Plaintiff. 


7riz.32 Eliz, To the Kings Bench. 
CCCCLXIX. Waigiave and Agurs Caſe. 


Sir William Walgrave bzought an Action upon the Cale againſt Agur. ups 


Aſſumpfit. 


Expoſition of 
words. 


Jon theſe wozds ſpoken by the Defendant to a ſervant of the;Plaintiff, It a gion for | 
is well known, that Jam a true ſubject, but thou (inuendo the ſatd ſervant) ſcandalous 
ſer veſt no true ſubject, and thine own conſcience may accuſe thee thereof. words. 


It was moved tn arreſt of Judgement, That theſe woꝛds are not actionable, 


fo2 no llander comes to the Plaintiff thereby, fo2 perhaps the Party ſer⸗ 
ved no man, but the Qucen, and ik the wozds may receive ſuch ſenſe, which 
| is 


—— 


2 
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\ Savage and is no p2egnant woof of inkamp, they are not actionable, as in the Ca 


Cooks Cale. 


—— — — 
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ſe be⸗ 
twirt Savage and Cook, Tyele wozds; Thou art not the Nucens friend, 


are not actionable, fc2 it might be they were ſpoken in reſpect of ſome o2di- 


nary miſdemeanours, as in not payment of Dubſtdies, oz the like: Allo it 


is not averred, that the party to whom the wozds were ſpoken, was the 
Plainftffs ſervant.Coke, Where a man is touched tn the duty of his office, o2 
in the courſe of life, an Action lieth, althongh that otherwiſe the woꝛds are 
not actionable, and here ts {et fozth in the Declaration, That the Plaintiff 
at the time of the ſpeaking of the ſaid wozds, was a Juſffice of Peace, and 
Sheriff ofSuffo'k,and Captain of a Troop of 120 Yogſe to attend the Þzeſer, 
vation of the Queens perſon: So in reſpect of place & dignity in the Common 


wealth, as 2 H.8. The Biſhop of Wincheſter bzought an action upon the 


Statute of Scandal, Magnatum, upon theſe wozds, By Lo2d of Winchester 


ſent fo2 me, and impꝛiloned me, untill J made a Releaſe to J. S. and in re- 


ſpect of his Place and Dignity the wozds were holden actionable : and 9 E- 
liz. Dyer, In an action upon the Caſe by the Lozd Aburgaveny again 


Wheeler, My Lo2d of Aburgaveny ſent fo2 us, and put ſome of us info the 


Kinſeys Caſe 


Coal-honſe, and ſome info the Stocks, and me into a place in his houſe cal- 
led Little Eaſe, and the Wozds were holden actionable : So in our Caſe, 
Lewes laid, It was the Caſe ef one Kinſey , one ſaid fo a Bailiff of a Frans 
chiſe, Thou didit execute kalſe Warrants, without ſaping, they were falſified 


by him, adjudged an Action did not lie. Wray Chief Juſtice, Theſe wozds 


in themſelves are not actionable, fo2 the Plaintiff might be untrue in ſmall 
things, which gave no diſcredit, but the quality of the perſon of whom they 
were ſpoken, may adde weight to them, as to call one Bankrupt generally, 
no action lieth upon it, but to call a Merchant ſo is actionable. So to call one 
Papiſt, no action lieth foz it; But if one calls the Archbiſhop of Canterbury 
ſo, an action will lie, foz he is Governonr of the Churth. Thou art an 
untrue man to the Queen, gives not an action to an ozdinarp Subject, but 


ſuch woꝛds ſpoken of one of the Pꝛivy Councell, are actionable. Cozrupt 
man, in themſelves are not actionable, but being ſpoken of a Judge, an as - 


ction lieth. It was Birchleys Caſe, an Attozney of this Court, Thon art a 
co2rupt man, and dealelk cozruptly, and it was adjudged per Curiam, that the 
wozvs were actionable, foz that referres to his calling. Gawdy was of opi⸗ 
nion, that the wozds were actionable bf themſelves, without reſpect had to 
the Quality of the perſon of whom they were ſpoken, fo2 the wozds are par- 
ticular enough, and to touch him in the duty of a Subject, which is to be 
faithfull to his naturall Paince, is a gzeat Repzoach and Slander, Fennor 
conceived, that the woꝛds were not actionable, V Vray, as befoze, Df them⸗ 


ſelves they are not actionable, foz they are in generall, fo2 if he be indicted 


ol Treſpaſſe, he is not a good Dubject. 
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